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TRIAL JUDGES OF THE GENERAL 
COURT OF JUSTICE 


SUPERIOR COURT DIVISION 


First Division 


JUDGES 


J. RICHARD PARKER 
JERRY R. TILLETT 
WILLIAM C. GRIFFIN, JR. 
W. RUSSELL DUKE, JR. 
CLIFTON W. EVERETT, JR. 
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Cy A. GRANT, SR. 
QUENTIN T. SUMNER 

G. K. BUTTERFIELD, JR. 
FRANK R. BROWN 
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PAuL M. WRIGHT 


Second Division 


RoBert H. HopGoop 
HENRY W. HIGHT, JR. 
W. OsMonD SaITH III 
ROBERT L. FARMER 
HENRY V. BARNETTE, JR. 
DONALD W. STEPHENS 
NARLEY L. CASHWELL 
STAFFORD G. BULLOCK 
ABRAHAM P. JONES 
WILEY F. BOWEN 
KNox V. JENKINS, JR. 
Coy E. BREWER, JR. 


vili 


ADDRESS 


Manteo 
Manteo 
Williamston 
Greenville 
Greenville 
Oriental 
Morehead City 
Kenansville 
Jacksonville 
Wilmington 
Wilmington 
Wilmington 
Halifax 
Windsor 
Rocky Mount 
Wilson 
Tarboro 
Kinston 
Goldsboro 


Louisburg 
Henderson 
Yanceyville 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Dunn 
Smithfield 
Fayetteville 
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16A 
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19A 
19B 
19C 
20A 
20B 
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22 


23 


JUDGES 


E. LYNN JOHNSON 
GREGORY A. WEEKS 
JACK A. THOMPSON 
WILLIAM C. GORE, JR. 

D. JAcK HOOKS, JR. 
ORLANDO F. HUDSON, JR. 
A. LEON STANBACK, JR. 
DavID @. LABARRE 
RONALD L. STEPHENS 

J. B. ALLEN, JR. 


JAMES CLIFFORD SPENCER, JR. 


F. GORDON BATTLE 
B. CRAIG ELLIS 

JOE FREEMAN BRITT 
DEXTER BROOKS 


Third Division 


MELZER A. MORGAN, JR. 
PETER M. McHuGH 
CLARENCE W. CARTER 
JERRY CASH MARTIN 

W. DoUGLAS ALBRIGHT 
THOMAS W. Ross 

W. STEVEN ALLEN, SR. 
Howarp R. GREESON, JR. 
CATHERINE ©. EAGLES 
JAMES C, DAvIs 
RUSSELL G. WALKER, JR. 
THOMAS W. SEAy, JR. 
JAMES M. WEBB 
DONALD R. HUFFMAN 
WILLIAM H. HELMS 


SANFORD L. STEELMAN, JR. 


JUDSON D. DERAMUSs, JR. 
WILLIAM H. FREEMAN 
WILLIAM Z. WOOD, JR. 

L. TopD BURKE 

C. PRESTON CORNELIUS 
H. W. ZIMMERMAN, JR. 
JULIUS A. ROUSSEAU, JR. 
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ADDRESS 


Fayetteville 
Fayetteville 
Fayetteville 
Whiteville 
Whiteville 
Durham 
Durham 
Durham 
Durham 
Burlington 
Burlington 
Hillsborough 
Laurinburg 
Lumberton 
Pembroke 


Wentworth 
Reidsville 

King 

King 
Greensboro 
Greensboro 
Greensboro 
High Point 
Greensboro 
Concord 
Asheboro 
Spencer 
Southern Pines 
Wadesboro 
Monroe 
Weddington 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Mooresville 
Lexington 
North Wilkesboro 
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JUDGES ADDRESS 
Fourth Division 
JAMES L. BAKER, JR. Marshall 
CLAUDE S. SITTON Morganton 
BEVERLY T. BEAL Lenoir 
FORREST A. FERRELL Hickory 
RONALD E. BOGLE Hickory 
CHASE B. SAUNDERS Charlotte 
SHIRLEY L. FULTON Charlotte 
ROBERT P. JOHNSTON Charlotte 
JULIA V. JONES Charlotte 
Marcus L. JOHNSON Charlotte 
RAYMOND A. WARREN Charlotte 
JESSE B, CALDWELL III Gastonia 
TIMOTHY L. PATTI Gastonia 
JOHN MULL GARDNER Shelby 
FORREST DONALD BRIDGES Shelby 
DENNIS JAY WINNER Asheville 
RONALD K. PAYNE Asheville 
ZORO J. GUICE, JR. Rutherfordton 
LOTO GREENLEE CAVINESS Marion 
JAMES U. Downs Franklin 
JANET MARLENE HYATT Waynesville 
SPECIAL JUDGES 
MarVIN K. GRAY Charlotte 
Louts B. MEYER Wilson 
CHARLES C, LAMM, JR. Boone 
HOWARD E. MANNING, JR. Raleigh 
BEN F. TENNILLE Greensboro 
EMERGENCY JUDGES 

C. WALTER ALLEN Fairview 
ROBERT M. BURROUGHS Charlotte 
L. BRADFORD TILLERY Wilmington 
D. B. HERRING, JR. Fayetteville 
J. HERBERT SMALL Elizabeth City 
GILES R. CLARK Elizabethtown 
NAPOLEON B. BAREFOOT, SR. Wilmington 


ROBERT W. KIRBY 


Cherryville 


DISTRICT JUDGES 





1. 


HERBERT O. PHILLIPS III 


ADDRESS 


Morehead City 


LESTER P. MARTIN, JR. Mocksville 
F. FETZER MILLS Wadesboro 
J. MILTON READ, JR. Durham 
ROBERT E. GAINES Gastonia 
RoBERT D. LEWIS Asheville 
RETIRED/RECALLED JUDGES 
GEORGE M. FOUNTAIN Tarboro 


Harvey A. LUPTON 

D. MarsH McLELLAND 
HENRY A. MCKINNON, JR. 
EDWARD K. WASHINGTON 
Hoiuis M. OWENS, JR. 
Henry L. STEVENS III 


Winston-Salem 
Burlington 
Lumberton 
High Point 
Rutherfordton 


Warsaw 


SPECIAL EMERGENCY JUDGES 


E. MAURICE BRASWELL 


DONALD L. Surry! 


Fayetteville 
Raleigh 


Recalled to the Court of Appeals 1 September 1995. 
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DISTRICT COURT DIVISION 


JUDGES 


GRAFTON G. BEAMAN (Chief) 
C. CHRISTOPHER BEAN 

J. CARLTON COLE 

EDGAR L. BARNES 

JAMES W. HARDISON (Chief) 
SAMUEL G. GRIMES 

MICHAEL A. PAUL 

E. Burt Aycock, JR. (Chief) 
JAMES E. MARTIN 

Davip A. LEECH 

PATRICIA GWYNETTE HILBURN 
W. LEE LUMPKIN III (Chief) 
JERRY F. WADDELL 

CHERYL LYNN SPENCER 
KENNETH F. Crow 

STEPHEN M. WILLIAMSON (Chief) 
WAYNE G. KIMBLE, JR. 
LEONARD W. THAGARD 

PAUL A. HARDISON 

WILLIAM M. CAMERON III 
Louls F. Foy, JR. 

JACQUELINE MORRIS-GOODSON (Chief) 
ELTON G. TUCKER 

JOHN W. SMITH 

J. H. CoRPENING II 

SHELLY S. Hout 

REBECCA W. BLACKMORE 
HAROLD Pau. McCoy, Jr. (Chief) 
DWIGHT L. CRANFORD 
ALFRED W. KwasIKPUI (Chief) 
THOMAS R. J. NEWBERN 
WILLIAM RoBERT Lewis Il 
GEORGE M. Britt (Chief) 
ALBERT S. THOMAS, JR. 
SARAH F. PATTERSON 

JOSEPH JOHN HARPER, JR. 

M. ALEXANDER BIGGS, JR. 
JOHN L. WHITLEY 

J. PATRICK Exum (Chief) 
ARNOLD O, JONES 

KENNETH R. ELLIS 
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ADDRESS 


Elizabeth City 
Edenton 
Hertford 
Manteo 
Williamston 
Washington 
Washington 
Greenville 
Greenville 
Greenville 
Greenville 
New Bern 
New Bern 
New Bern 
New Bern 
Kenansville 
Jacksonville 
Clinton 
Jacksonville 
Jacksonville 
Pollocksville 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Halifax 
Halifax 
Jackson 
Aulander 
Jackson 
Tarboro 
Wilson 
Rocky Mount 
Tarboro 
Rocky Mount 
Wilson 
Kinston 
Goldsboro 
Goldsboro 


DISTRICT 


9B 
10 
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12 


13 


14 


JUDGES 


RODNEY R. GOODMAN 

JOSEPH E. SETZER, JR. 

PAUL L. JONES 

CHARLES W. WILKINSON, JR. (Chief) 
J. LARRY SENTER 

H. WELDON LLoyp, JR. 
DANIEL FREDERICK FINCH 
PATTIE S. HARRISON (Chief) 
MARK E. GALLOWAY 

J. HENRY BANKS 

RUSSELL SHERRILL III (Chief) 
L. W. PAYNE, JR. 

WILLIAM A. CREECH 

JOYCE A. HAMILTON 

FRED M. MORELOCK 

DONALD W. OVERBY 

JAMES R. FULLWOOD 

ANNE B. SALISBURY 

WILLIAM C. LAWTON 

MICHAEL R. MORGAN 

ROBERT BLACKWELL RADER 
SUSAN O. RENFER 

WILLIAM A. CHRISTIAN (Chief) 
EpWwarD H. McCormick 
SAMUEL 8. STEPHENSON 

T. YATES DosBson, JR. 
ALBERT A. CORBETT, JR. 
FRANK F. LANIER 

A. ELIZABETH KEEVER (Chief) 
Parricia A, TIMMONS-GOODSON 
JOHN S. Harr, JR. 

JAMES F. AMMONS, JR. 
ROBERT J. STIEHL III 
EDWARD A. PONE 

C. EDWARD DONALDSON 
JERRY A. JOLLY (Chief) 
NAPOLEON B. BAREFOOT, JR. 
OLA LEWIS BRAY 

THOMAS V. ALDRIDGE, JR. 
KENNETH C. Titus (Chief) 
RICHARD G, CHANEY 
CAROLYN D. JOHNSON 
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ADDRESS 


Kinston 
Goldsboro 
Kinston 
Oxford 
Franklinton 
Henderson 
Oxford 
Roxboro 
Roxboro 
Henderson 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Sanford 
Lillington 
Angier 
Smithfield 
Smithfield 
Buies Creek 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Tabor City 
Supply 
Southport 
Whiteville 
Durham 
Durham 
Durham 
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15B 


164A 


16B 


17A 


17B 


18 


19A 


19B 


19C 


20 


JUDGES 


WILLIAM Y. MANSON 

ELAINE M. O’NEAL-LEE 

J. KENT WASHBURN (Chief) 
SPENCER B. ENNIS 

ERNEST J. HARVIEL 

Lowry M. Betts (Chief) 
JOSEPH M. BUCKNER 

ALONZO BROWN COLEMAN, JR. 
WARREN L. Pare (Chief) 
WILLIAM G. McILWAIN 


HERBERT L. RICHARDSON (Chief) 


GARY L. LOCKLEAR 

Ropert F. FLoyn, JR. 

J. STANLEY CARMICAL 

JOHN B. CARTER 

JANEICE B. TINDAL (Chief) 
RICHARD W, STONE 

Otis M. OLIVER (Chief) 
AARON Moses MASSEY 
CHARLES MITCHELL NEAVEs II 
J. BRucE Morton (Chief) 
WILLIAM L, Daisy 

SHERRY FOWLER ALLOWAY 
LAWRENCE McSwWaIN 
WILLIAM A, VADEN 

THOMAS G. FOSTER, JR. 
JOSEPH E,. TURNER 

DONALD L. BOONE 

CHARLES L, WHITE 

WENDY M. ENOCHS 

A. RoBINSON HASSELL 
ADAM C. GRANT, JR. (Chief) 
CLARENCE E. HORTON, JR. 
WILLIAM G. HAMBY, JR. 
WILLIAM M. NEELY (Chief) 
VANCE B. LONG 

MICHAEL A. SABISTON 

ANNA MILLS WAGONER (Chief) 
DaviD B. WILSON 

THEODORE A. BLANTON 
MICHAEL EARLE BEALE (Chief) 
TANYA T. WALLACE 
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ADDRESS 


Durham 
Durham 
Graham 
Graham 
Graham 
Pittsboro 
Cary 
Hillsborough 
Raeford 
Wagram 
Lumberton 
Lumberton 
Lumberton 
Lumberton 
Lumberton 
Reidsville 
Wentworth 
Dobson 
Dobson 
Elkin 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 


Pleasant Garden 


Greensboro 
High Point 
Greensboro 
Greensboro 
Greensboro 
Concord 
Kannapolis 
Concord 
Asheboro 
Asheboro 
Troy 
Salisbury 
Salisbury 
Salisbury 
Pinehurst 
Rockingham 
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22 


23 


26 


JUDGES 


Susan C. TAYLOR 
JOSEPH J. WILLIAMS 
CHRISTOPHER W. BRAGG 
RONALD W. BURRIS 
JAYRENE R. MANESS 


JAMES A. HARRILL, JR. (Chief) 


ROBERT KASON KEIGER 
ROLAND H. HAYES 

WILLIAM B. REINGOLD 
MARGARET L. SHARPE 
CHESTER C, Davis 

RONALD E. SPIVEY 

ROBERT W. JOHNSON (Chief) 
SAMUEL CATHEY 

GEORGE FULLER 

KIMBERLY S. TAYLOR 

JAMES M. HONEYCUTT 
JIMMY LAIRD MYERS 

JACK E. KLASs 

EpaGar B. GrEGorY (Chief) 
MICHAEL E. HELMS 

Davip V. BYRD 

ALEXANDER LYERLY (Chief) 
WILLIAM A. LEAVELL III 
KyLeE D. AUSTIN 

L. OLIVER NOBLE, JR. (Chief) 
TIMOTHY S. KINCAID 
JONATHAN L. JONES 

Nancy L, EINSTEIN 
ROBERT E. HODGES 
ROBERT M. BRADY 
GREGORY R. HAYES 

JAMES E. LANNING (Chief) 
WILLIAM G. JONES 
DAPHENE L. CANTRELL 
Resa L. HARRIS 

MARILYN R. BISSELL 
RICHARD D. BONER 

H. WILLIAM CONSTANGY 
JANE V. HARPER 

Fritz Y. MERCER, JR. 
PHILLIP F. HOWERTON, JR. 
YVONNE M. EVANS 


ADDRESS 


Albemarle 
Monroe 
Monroe 
Albemarle 
Carthage 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Statesville 
Statesville 
Lexington 
Hiddenite 
Lexington 
Mocksville 
Lexington 
Wilkesboro 
Wilkesboro 
Wilkesboro 
Banner Elk 
Spruce Pine 
Pineola 
Hickory 
Newton 
Valdese 

Lenoir 

Nebo 

Lenoir 
Hickory 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
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27A 


27B 


28 


29 


30 


JUDGES ADDRESS 
Davip S. CAYER Charlotte 
C. JEROME LEONARD, JR. Charlotte 
CECIL WAYNE HEASLEY Charlotte 
HARLEY B. GASTON, JR. (Chief) Gastonia 
CATHERINE C, STEVENS Gastonia 
JOYCE A. BROWN Belmont 
Me .issa A. MAGEE Gastonia 
RALPH C. GINGLES, JR. Gastonia 
J. KEATON FONVIELLE (Chief) Shelby 
JAMES THOMAS BOWEN III Lincolnton 
JAMES W. MORGAN Shelby 
LARRY JAMES WILSON Shelby 
EARL JUSTICE FOWLER, JR. (Chief) Asheville 
PETER L. RODA Asheville 
GARY S, CASH Asheville 
SHIRLEY H. BROWN Asheville 
REBECCA B. KNIGHT Asheville 
ROBERT S. CILLEY (Chief) Pisgah Forest 
STEPHEN F. FRANKS Hendersonville 
DEBORAH M. BURGIN Rutherfordton 
MARK E. POWELL Hendersonville 
THOMAS N. Hix Mill Spring 
JOHN J. SNow, JR. (Chief) Murphy 
Danny E. Davis Waynesville 
STEVEN J. BRYANT Bryson City 
RICHLYN D. Hour Waynesville 

EMERGENCY JUDGES 

ABNER ALEXANDER Winston-Salem 
BEN U. ALLEN Henderson 
CLAUDE W. ALLEN, JR. Oxford 
PHILip W. ALLEN Reidsville 
ROBERT R. BLACKWELL Yanceyville 
WILLIAM M. CAMERON, JR. Jacksonville 
SOL G. CHERRY Fayetteville 
ROBERT T. GASH Brevard 
ROBERT L. HARRELL Asheville 
WALTER P. HENDERSON Trenton 
ROBERT H. LACEY Newland 
EDMUND LOWE High Point 
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JUDGES ADDRESS 
STANLEY PEELE Chapel Hill 
ELTON C. PRIDGEN Smithfield 
KENNETH W. TURNER Rose Hill 

RETIRED/RECALLED JUDGES 
CHARLES LEE GUY Fayetteville 
ALLEN W. HARRELL Wilson 


NICHOLAS LONG 


H. HORTON ROUNTREE 


SAMUEL M. TaTE 


LIVINGSTON VERNON 


JOHN M. WALKER 


XVvil 


Roanoke Rapids 
Greenville 
Morganton 
Morganton 
Wilmington 


ATTORNEY GENERAL OF NORTH CAROLINA 


Attorney General 


MICHAEL F. EASLEY 


Special Counsel to the 


Deputy Attorney General 
for Administration 
SUSAN RABON 


Deputy Attorney General for 
Policy and Planning 


JANE P. GRAY 


WILLIAM N. FARRELL, JR. 
ANN REED DUNN 


HAROLD F. ASKINS 
JsAAc T. Avery III 
DaviD R. BLACKWELL 
ROBERT J. BLUM 
HAROLD D. BOWMAN 
GEORGE W. BOYLAN 
CHRISTOPHER P. BREWER 
MABEL Y. BULLOCK 
ELISHA H. BUNTING, JR. 
HILDA BURNETT-BAKER 
KATHRYN J. COOPER 
JOHN R. CORNE 

T. BuIE COSTEN 
FRANCIS W. CRAWLEY 
JAMES P. Erwin, JR. 
JAMES C, GULICK 
NORMA S. HARRELL . 


DANIEL D, ADDISON 
JOHN J. ALDRIDGE III 
CHRISTOPHER E. ALLEN 
ARCHIE W. ANDERS 
GEORGE B. AUTRY 
KATHLEEN U. BALDWIN 


GRADY L, BALENTINE, JR. 


JOHN P. BARKLEY 

JOHN G. BARNWELL, JR. 
VALERIE L. BATEMAN 
BRYAN E, BEATTY 
DavID W. BERRY 
WILLIAM H. BORDEN 

S. MICHELLE BRADSHAW 
WILLIAM F. BRILEY 
ANNE J. BROWN 


Chief Deputy Attorney General 


ANDREW A. VANORE, JR. 


EDWIN M. SPEAS, JR. 
REGINALD L. WATKINS 


WILLIAM P. HART 
ROBERT T. HARGETT 
RaA.LF F. HASKELL 
THOMAS S. HICKS 
ALAN 8. HIRSCH 

J, ALLEN JERNIGAN 
DouGLas A. JOHNSTON 
LORINZO L. JOYNER 
GRAYSON G. KELLY 
DANIEL F. MCLAWHORN 
BarrRY S. MCNEILL 
GaAYL M. MANTHEI 
RONALD M. MARQUETTE 
THOMAS R. MILLER 
THOMAS F. MOFFITT 

G. PATRICK MURPHY 
CHARLES J. MURRAY 


Assistant Attorneys General 


JUDITH R. BULLOCK 

JILL LEDFORD CHEEK 
LAUREN M. CLEMMONS 
LisA G. CORBETT 

SHERRY L. CORNETT 
ROBERT O. CRAWFORD III 
WILLIAM B. CRUMPLER 
RoBERT M. CURRAN 

NEIL C. DALTON 
CLARENCE J. DELForGE III 
FRANCIS DIPASQUANTONIO 
JOAN H. ERWIN 

JUNE 8S. FERRELL 

BERTHA L. FIELDS 
WILLIAM W. FINLATOR, JR. 
MarGAaRET A. FORCE 
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Attorney General 
HAMPTON DELLINGER 


Chief Legal Counsel 
JOHN R. MCARTHUR 


Senior Deputy Attorneys General 


WANDA G. BRYANT 
DANIEL C. OAKLEY 


Special Deputy Attorneys General 


LARS F. NANCE 

PERRY Y. NEWSON 
SuSAN K. NICHOLS 
RoBIN P. PENDERGRAFT 
ALEXANDER M. PETERS 
ELLEN B. SCOUTEN 
TIARE B. SMILEY 
EUGENE A, SMITH 
JAMES PEELER SMITH 
W. DALE TALBERT 
PHILIP A. TELFER 
JOHN H. WATTERS 
ROBERT G. WEBB 
JAMES A. WELLONS 
THOMAS J. ZIKO 
THOMAS D. ZWEIGART 


JANE T. FRIEDENSEN 
VIRGINIA L. FULLER 
JANE R. GARVEY 
EDWIN L. GAVIN II 
ROBERT R. GELBLUM 
VIRGINIA G. GIBBONS 
Roy A. GILES, JR. 
AMY R. GILLESPIE 
JANE A. GILCHRIST 
MICHAEL DAVID GORDON 
DEBRA C. GRAVES 
JEFFREY P. GRAY 
JOHN A. GREENLEE 
RICHARD L. GRIFFIN 
PATRICLA BLY HALL 
E. BURKE Haywoop 


EMMETT B. HAywoopD 
Davip G. HEETER 

JILL B. HICKEY 

Kay L. MILLER HOBART 
CHARLES H. HOBGOOD 
Davip F. HOKE 

JuLIA R. HOKE 

JAMES C. HOLLOWAY 
FELICIA HOOVER 
ELAINE A. HUMPHREYS 
GEORGE K. HURST 
LINDA J. KIMBELL 
Davip N. KIRKMAN 
BRENT D. KIZIAH 
ALLYSON K. KURZMANN 
DONALD W. LATON 
THOMAS O. LAWTON ITI 
Puitie A. LEHMAN 
FLoyD M. LEwIs 

SUE Y. LITTLE 

KAREN E. LONG 
JAMES P. LONGEST 
JOHN FL MADDREY 
JAMES E. MAGNER, JR. 
MARGARET D. MARTIN 
JENNIE W. Mau 

J. BRUCE McKINNEY 


SARAH Y. MEACHAM 
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I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons were 
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the 
9th day of August, 1996, and said persons have been issued certificates of this Board: 


ALPS Ae PRBAIO. Rs keavd ots hte en ase A es ORE Lake Carmel, New York 
Applied from the State of New York 

MARCHA Ee FEMRILE «44 40s «ual Rates tk @ ie mouse atk ean ek Birmingham, Michigan 
Applied from the State of Michigan 

JOHN: WILLIAM JENSEN 14 o kaoars bt Oe eden eats Sees Gee ens oe Chapel Hill 
Applied from the District of Columbia 

JOSEPH Ai) OH NSON 2 pectic awh sh ach cigs a yore lace ttae a Mas Aces ey oe Seale Gh ate AM licencia Toriatai Fayetteville 
Applied from the State of Michigan 

GEORGE CURTIS: OVERMAN, JR). c.ic cs ncas Sees os bbka eS eene wna Poquoson, Virginia 
Applied from the State of Virginia 

JORDAN MARC SCHWARTE -waae d bat Bae Aa a ee ete ee ee ee Fairfax, Virginia 
Applied from the State of Virginia 

Gr, KEVIN’ STEWMAN. crv aud'ck ciate taba ove bras. eave de Btimaed North Babylon, New York 
Applied from the State of New York 

LAWRENCE EXMILSCHAPANAR «4-000 6S wed BGS bo we eh bs Ca Oe eS eS Canton, Ohio 
Applied from the State of Ohio 

TIMOTHY JOHN HERBST 2 ois lde tower humans oeiue doi ae wee oe ees Huntersville 
Applied from the State of New York 

BRIAN PALMER MCCARTNEY ........... Seed para ent Goan i Aca Read Niskayuna, New York 
Applied from the State of New York 

MICHAEL WINGATE OWEN .. 0.0.2.0. c eee eee eevee eens Indianapolis, Indiana 
Applied from the State of Indiana 

HELEN OAGAMON TE FITZNER Musser dae Male bas tain Vy Metta ree a Sage yar eee Mount Airy 
Applied from the State of New York 

ROBERT Vl. RICHARDS “x. 4012.3 9-4-0 otertn baka kew mia ee tes San Antonio, Texas 
Applied from the State of Texas 

INANGY ANN: PAGAVERAG 6 56:0 eco de ceread cg abo BAS Oa ae eae Gm Sek he Ronde Gee tp WMO eae Charlotte 
Applied from the State of Texas 

DAVID: d,, “CHEISING) @-5.4-4.d004 sh octets 6 oa dh eee Ba bee de kati Indianapolis, Indiana 


Applied from the State of Indiana 


LICENSED ATTORNEYS 


[Vee AARWELLAALLEN 4 eye sieae eich Sawada Don Shee eee vale os Atlanta, Georgia 
Applied from the State of Virginia 

MIGHAFI: Gs DOMONKOS ic ve eucar cane seach aa 4 owes ete ke ees eae’ S Brevard 
Applied from the State of Michigan 

RICHARD: MICHAEL DURRER 2) o44.odh ct ey ch tore ees Se eehernt meee sie es Charlotte 
Applied from the State of New York 

ARNE MARIE-HOWARD® 24 patiee ce 26S ueeeG hee ele ee ee ee Aa Pineville 
Applied from the District of Columbia 

ROBERT J HEME sgt nae te beet Ant anid: cee be eek te eet Ossining, New York 
Applied from the State of New York 

MICHAEL NEDZBALA: - bade hid he ded 3 Stn be a ae Sree le A Se ea Charlotte 
Applied from the State of Virginia 

J. PATRICK OVINGTON: sod 46a oem oe AS ae Ha tee hae Darien, Connecticut 
Applied from the State of Connecticut 

MIKAWATO REED RED-ARROW <44c40% col 444 eee ageetutiaawSaes Freeport, New York 
Applied from the State of New York 

DAVID Rs UREETER: cc daaher eee sneer eee es tee ea Rock Hill, South Carolina 
Applied from the State of Indiana 

GA BAIR VOGT. care beet bed He A oe ho ee ath eB eae See en Melville, New York 


Applied from the State of New York 


Given over my hand and seal of the Board of Law Examiners this the 29th day of 
August, 1996. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
The State of North Carolina 


J, FRED P. Parker II, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons duly 
passed the examinations of the Board of Law Examiners as of the 24th day of August, 
1996 and said persons have been issued license certificates. 


JULY 1996 NORTH CAROLINA BAR EXAMINATION 


LIMOTHY J ABEREE™ tin; gack ootiace ae idan cet tee neticn oe Baht Wilmington, Delaware 
WARK TORRENCE ADE RNOLD 3 eec75 45 Sox cok alan ha Saye thd hd Bowie Re WA TAG BW amare Coats 
JENNIPER SUSAN AHLERS 6 hecg Aig ah ehiite bm Bia b Bike ele eee Be eG ss ena et a RS 2S Charlotte 
AINCDDINGAUIMED: Aico ds ctroane nd ob ee GOED BAO We Oe YI Pare ew RS Greensboro 
JOSEPH BASIL-ALAGA AL 4.e wages hatin kee eho Be Soinn ee eee oes SAS Charlotte 
JOHNC CHARLES ALENUINIT. «2.2 ioc cae state a ane ahaa eth Ss ek oe Eo a ae Greensboro 
PATRICK UGHVAELAN >. <0 scan a See ghee Be ole Whe Ree ES Spartanburg, South Carolina 
TBE vIASON ALAN oc. ORGA Se cata SAR a OPA Oe ore ee ea aden Raleigh 
JEFFREY TYRONE AMMONS. oo occcse bets e hae ade sheers aha hana een eid Goldsboro 
JONATHAN EC LOVCE- ANDERS 4 o2rirs 3 Meee tech ety ea a ee Ride techs, Bee oe OD eee Raleigh 
AUBEON- GRIFFINCANDERSON: diss <!oesannid tugh ing da) uae dh ee ee eb ban cas Rocky Mount 
JOHN BARNWELL ANDERSON 2.2... ..0. 000 cece cbse tween eee eevee Winston-Salem 
PAUL ANTHONY ARENA: 6 025 4 cate dla o aco. eAate ae ord ara Oe Rees eee ae RH Chapel Hill 
PHIEIP-AUGUSTINE BADDOUR TT a3) é-« we vaca be So aed @ as oe a ees Goldsboro 
Dy LIZABETE RACHEL DAKER: .gnct (ows bed eared Sd ie oat ee eee tw eee Charlotte 
VERSHENIA- VM. (BALLANCE: ec; cued pote ago Rera leg 4) OF OR edn eh ed Brooklyn, New York 


LICENSED ATTORNEYS 


FRANCES TALBERT BARNES x S04 64-4 baa he eee oie aaa as Columbia, South Carolina 
ELIZABHTH ANNE BARON 3-4. fnew Ais obs Rae Ae REM BAW EWA AS Chapel Hill 
BENJAMIN: WILSON, DAUCOM. — 4 5.0.4 ya: 9 dln ie ole GI ee ook OW As eM eae oo Kannapolis 
BRIAN CALLAWAY DAYNARD: 404-04, bho Ba ate oe a SUR) Rte ee oe ee RSA Chapel Hill 
LISA: THOUGH DEAMAN. 6g Wei 6.208-% Bein Sled PDA hate SARA AERO Severn 
BYRON Fi BEASUGY 333-45. one 6 84 wtetaata 9 O Maree tet ee wk eg Chapel Hill 
WILLIAM © BRIEN DERSCH: 5 0) fotteiaiecb nis Scent BURT ak Wk ME ck ER Greensboro 
ROGER DANIEL: BELANGER : ou4.3 sats 6o0' de dek oS tap ash hoe ihe eS eS ee we Raleigh 
PULIB AVE BRD 245%. kag ait ache Mey wr cee eee ec a tte RS a Winston-Salem 
RACHEL WLIZABETH: BERRY « ivt05 heh a 4 ae eb ae es aA BG BMG OE ae Charlotte 
KAREN, DIMPSON. DIE RNACKI: i. Goer oan to Sie bed one alteabrive ee oa ee aceon te Seago een ers Durham 
ERIC HAMILTON BIESECRKDR 4) <:3.2.0.d0rndia ye oes ea ae ood ee ase ee BeAr Lexington 
EIRIGSIOHN LOUGH cocina bed ie we So tie, eho Gow se cece Swe SS Sle ees Winston-Salem 
THOMAS NEIL BOMICK® 60\¢ cous Scie hak BEA Eee SL e eR ee oe eS Hickory 
JENNIFER DOLICK 9 aa. va-deeatacp gy Sater hy ew ar ara oe ores ae EA Raleigh 
EDWARD GHARLES BOWIZ i556 24S lara ted: He aeree aw BS Sh ke SRS SEE OE EAS Durham 
TRACY Li RON EY = 64. fay g toe ed hg ts eae Wile eck ts Tal Bh a eee ee RK Charlotte 
DAMANTHA PIERCE BOONE. a:2°s° owe a aden waters eth base eek ta ab le bee Raleigh 
CHRISTOPHER WILLIAM BORRAS ..... 0.000. c eee eee ee ee eee etna Greensboro 
UENMIFER CRISTIN. BOST? @ \y525<0-45-2 5.6. bot eS ok Gus tek od aoe SO es ee a Raleigh 
IM. RIZABETH: WARD: BOWEN. 3.0 f-s4o0 eee db een teal a bak Os 6 eis uo MRR Cary 
ROBERT CLAY DOWERS . 6 6 oe ee he hak Sante Shean ead we tee Mocksville 
CATHERINE MARY ANN BOWERY ... 1.0.0.0... cee eee ee eee eee renee Linden 
PAUL DANIEL; DRADEORD> 3. isn byte w ey 9 we ariecate a eb al dee Wade ane teers Marion 
JOY THOSKIN: BREWER: o:acd- th wae woe be eda 8G we A ae ee, eh was Wake Forest 
LEIGH CLAUSON RICKER: 2°. S.4.8. drcstd a Lee a trace Re Sad ae eR Oe Bermuda Run 
CHARLES MCKINLEY BRITTAIN, TTT 2... eee ees Raleigh 
THOMAS ARE BROCK.46.73,55%. 4a et ied Adee 64S hee Oe wd ae ee G es Winston-Salem 
EDWARD JOSEPH BROOKS LD saicy dad ke eee ER A lesb O88 AREER ORS HES KE ERS Duck 
Denis A. BROSNAN, JR... 20. ce ee eee ees ee Columbia, South Carolina 
DEREK: KEANE DROWN oc8 science, taro ew ada) Se de Bek gece BeAr a en ah Greenville 
PERCED HisbROWN | fcais aciva re d-bts. iran a aeseen ponies wea Rea ot ee BS a Durham 
CHARLES:T ALMER BROWN GOR: <6. a0 peso GW We hee ee rh hae 1 ore oak Albemarle 
RICHARD. WAMB BROWN; d Rive sebaceous Paw bate de wah aie sak yale aac See Winston-Salem 
WILLIAM. SI. DRYNER: & weistann dated aiee d oicede ha baa eran bed aden Winston-Salem 
WILLIAM. Fis DO RCHNER Gd Re. sizceacite adieth ac ek ene an al en de ee es RG ee Raleigh 
DAVID SEWANEE FUL jcncesy- auaoabie woied han nabs Saha ncatte a cace ta a2 SEG Sh Beta eas Durham 
PMY CAROLE SULLOGCK. i tseia no tea hee ade de Siew 4a Ce eae eo Kernersville 
TONVAJVNN SUNN: Sotto eh Siw ct Ske: Fae ac wa ee ae a re Spring Hope 
NIZA KIMBREL DUNN 6.0 tee ie enh ae os Se hee he a ewe KS Winston-Salem 
RAYMOND ANTHONY BURKE UID ici.5o.-0% Gih@icu edu ee eee ee ee Ew Ree ee Raleigh 
KACWSCOLE-BURNSED, 3:65. baa has ee ees BA et ee es oe Chapel Hill 
INUARCIAY UR TON «G24. 9-2 2-44 eed a GH, S bed BSL OO) Mow Bad eee tue Fs es Raleigh 
KATHERINE MARIE CASOLA BUSH .cccc¢ 64k G5 54 ede eb ba G4N SES baa CEOS Durham 
NANCY MICHELLE BUTLER ........ 0.00. c cece uence eeeas Florence, South Carolina 
PETER ALEXANDER BYNUM swvnsu hea ee ta ohare es Charlottesville, Virginia 
CLINTON ROBERT CALAWAY 44% wah rd Soe ei ee a ea A oa Pfafftown 
CHRISTOPHER ZEMP CAMPBELL ......0 005 ees cc een e eee veueaneveuceues Chapel Hill 
ANDREW BRITTEN CANADY 24 pes ipsucin w00e Coa Sdn hae ee eh Sneads Ferry 
AMY FRANCES CARTER: s0c0-id 4. 9.4-duis 6 a Gos eS Rad we Res Charlottesville, Virginia 
LOR AVETUE CARTERS “6.2. e0ara doplace cl Shaid, By Gnd cb ate & Ack a sos he bai BE Aae EROS Greenville 


LICENSED ATTORNEYS 


MARY SUZANNE CAUSEY. 6420s be aiee bon deh WA eA ae ee eee ae Dobson 
SELENA: ANN MARTIN CHILDRESS: «4.4 ae 6 Sx. oa AP 4 Sad. wa eR aa wee REM wes was Wendell 
VAUGHNG STEPHEN CLAUSON. 2 1no- o6, a He ave: cess ne a We cies alee GB es Bh Durham 
JOHN. SCOTS COALTER +3 Sea arcades Shae hee et te DR al BRR ee Greensboro 
PRACEY. DANES COMN® Soja: hihee ahd hal Ooch cee es og ee a ae oS Greensboro 
PRICK OC OPIBLD » nnd eine toned A ob Veh hala eh alt aaa ehee bee es Charlotte 
KEtly:M. COLASURDO- ac.36:6 bale led ech Soe Sb ae oe a ead Kansas City, Kansas 
AMY KATHLEEN C OURS 555 dp coches. bok bbe Stieow ia esd sete dicyd ten nadie toesnse Slee he aS Re Winston-Salem 
CONNIE LYNN: COLLINS:...6- 26. od 22a b oG otis Were hk Boe ed ca eee hw Bee Ahoskie 
DAWN: PATRICTACC ONGER « 5.5 mca ch exioak @ sutured are aol ae ea ath eben ects geste Greenville 
MICHELLE. “CONNER & 33.086 recourse ours eee aha a ae aie we ae ee Raleigh 
ALISON G;: CONOVER icc ae asa eta ee Ae one bho ae ee Lexington, Virginia 
REBRCCACAL CONRAD io 2 ce soe as ark el a ba es bee ae en oh, ws Hendersonville 
SCOPT DAVID{CONRAD® orschan at, 6s Gere Baba Se Sa ae w aah Peto DER eee ee Boone 
JESSICA SUZANNE COOK 6 an, oviaaw Glueck rd ee ee we a ee re AS Fayetteville 
BIS ee NING OOK cc: esos, Sasa wo ES ee IE esd at Ea oa ae had Wien er esa Charlotte 
AMBER Ac "GORBIN, .ctic- ae nate tease et aes Chae wee a due tende Chapel Hill 
VERNON STUART COUCH. 2.0.04 i:00 2008s pues bane tate ees oes A Morehead City 
STEPHEN MONTGOMERY COX .........20 00 nee e eee Moncks Corner, South Carolina 
DMIARY Nc CRAVEN ch. brute fiegeeActnritt alecate tt awl eects ded. 2d tore Sle ata tonk ce bak Winston-Salem 
CATHERINE MARIE CRESS 32.0.04.24/05.2.¢.540:58 cedure do are EO Basking Ridge, New Jersey 
GARY BRYAN GROCKER JURY. 6 jaw edce daa 0 creed Awa wat ene a eee arias Arlington 
GINGER LYNN CROSBY” yxcto 900d nerds Abe wre ee ee tenes hast otha hs Fayetteville 
BUIZABETH WOOD CROSSIRY 25.2 605 od bth e Bae Re be Elche Sees Greensboro 
BENTAMIN Do CUSHMAN: deca: Mica eae ana ach atl hte ae Meatless mame ae Olympia, Washington 
SEAN LWiDALTON fsx 524,29 te hace al dan BE ee ee eee RE aun Bape wee ae Gee Cary 
JEREMY CHADRICK DANFORD: occ.s¢cnci4e ate t oie en ERRATA EWEEK OPER Mere Shallotte 
CYNTHIA A AUB. 6, obii-0 ana. of eh benes ie buy aeaeboe ehted ae See TM Se a Southern Pines 
ALANS DAVIDSON LV) 9 scene 45 ae ahanten ta rv nck, Gein My anvee a omen ear Atak @ ac Athens, Georgia 
DEBORAH DREW: DAVIG) 5 <ca0 ue Se Ue uioth Oak eet Bat eas waren te bane Siler City 
DAVID-SCOIT DAWSON. -ise8ah otkioet eh Ee ane eae ae bee oars Charlotte 
JO-ANN DEJ OURNETIE. «25-2 v4.40. ys Os, 4 Wie ae amc ee bs Jersey City, New Jersey 
JAMES: MALCOLMUDE PEAR hele toca acho hiin gwd, ack Oh Beate aa eA Arlington, Virginia 
WMICHARIG A. DEE RANGCO) 3.2 ot e8t-tav; ques dca ive. is Res tek peewee bee Ce ie WIR a aL SS Durham 
LAWRENCE GEORGE DEGRAAF’ s.65.4.4. sucks San dobe cee b4 a eM eS OOOH Greensboro 
LAURA BUCKE DECKER - ii Su n.a08 Oh Geer ae oe Pe Ne ee ees Burlington 
TONVA RONEASD REM ici tre octce: Diane sae ety atin eB tao IN ee Oa ee gon ange eS Winston-Salem 
DAVID THOMAS: DELANEN” Sareea o-oo Ghai a ee oo ae tw es eae SA Fayetteville 
KENDRA) RINETTE-DOCKERY. ict 2 cithoe di Seles ae eda ELE Sa We ee Sane ane ee Garner 
LEP ALLISOn-DOMINICK: 3.2.22 oes Ou S bea eae oo ee ORE BAS De more R awe os Raleigh 
ARTHUR ANTHONY DONADIO® o45..¢.4.3.0i) aac WS 04% RGR AONE One Eh ae Raleigh 
BANU STIN LRA RE 145g, a, otis, <ecsicte Ghar Ae Si cargo Bia ncn Ae Gitail te cat aden dt BG a even are ned ee Haw River 
CLAIRE RIPLEY. PRIED DRARE. 6 /0.4-%e.chc un Soret bie ho nN Ah -w SL Reh se we eet Durham 
CATHERINE -MALININ DUNN sense c 2e Sea bse Sad be otek okig ee Silver Spring, Maryland 
BANE Wi TOUIGENAS, 2 do5( cere a ath he beds, week sind We at AS OSG ce, Said Winston-Salem 
HOWARD BLAKE EADDY 4254-7 wa oo te na eed ENR Bee aa ern eG ea aes Raleigh 
WICLTAMC MOORE ESCKERMAN 22.65 acu dodranaxh aha te oie ace Sell a each dt eA ae ectaaes Charlotte 
MORANDA CHERYELL ROBINA EDWARDS .......00.0 0000p eee eee ene Chicago, Illinois 
SPAM BS Noo FE UIS tis s cin tha GR aeacacaa GA a ere PR AIM Re ewe otek aw Durham 
JENNIBE RAG WU. so ica e a gore, oe hon ea en A Bh a EG a eet Winston-Salem 
ELIZABETH GMYREK EINGLAND: 23 0e4.00:44 one dves 44 eae oe oak CEA E bee Charlotte 


LICENSED ATTORNEYS 


ANN: S: ESTRIDGE. 05: os Sot cawaeuk Se aREe OF a es eee ree See eee 4ad seen Liberty 
TANJT LEIGH BRADLEY ETHERIDGE 6 si i/o oe Woda ew ee ee alo Asheboro 
CHRISTINE A. HOVANS: (4:4.4.450 S eat'e ad euteare- oes BE Ss A eg oe eee ae Hillsborough 
MARY MARCH WILLIAMS: EXUM: 2.3 G09 sau 445404 tee ot ee yak eek aly aes Raleigh 
MEREDITH PIGRCS 22806 ns ba tee ok RoW ba SAR Rh Bo a ee eae Raleigh 
MEGAN AILDEEN FAIRGIE 6c .o:08. dsc oo Sa ode aw Ma © ata Peed ts Aaa Charlotte 
NICOLE<JOYCR PRRRARA 4.5. fcctr cond eee Ree eG EES ew ele as Raleigh 
TJAVID PATRICK PERREGU <6 o.30 St00 2 eds canoe PS eRe he eee eae eae Raleigh 
BRIAN KEITH PIECDEN-ore-cace 625 os AOS SO ee he Raa ie eee eh ew a Charlotte 
WENDIAMOS FIGARDY sce arch ie higtane cece pak wae ee hd ne Ag See Huntersville 
SANDRA P FINCHER: 6.0.c6-6 000k Helos Ca Gee oe awed 4 ee Be ke tas bea ee SG Clinton 
JACQUELINE: LOUISE FISHER “6405S. $ etau iw Gare wegen, Baad Be Stes Wilmington 
BARRY J ISHER Gace Gente a paid cet ae Rene ee a NG Sea Gens & Gm Delanson, New York 
JOON CHARLES FITZPATRICK: Ris oa. 4. 6.icie ed wee ae ae eae ea es oe oon eM Durham 
MARKA DINGS PLEMING Kann. s8 Seer Reach aus es Sled erates Me eet Raleigh 
FRANK. WILKINSON. POLGER 6.4.5.5. s-a5 Satw-aip SAGE PORE Ree mew Le yada ee Bullock 
ANDREA MICHELLE PORMYDUVAL:< $<5c-5.44- 80 4.040%. 2hwnd tie Asad se eee Whiteville 
REED: NICHOLAS FOUNTAIN: cis fora 344.84 RRA ae Yee s AOR ES HSE eas Raleigh 
MONICASDONEILEE FOUST:  éim.4 a oie sauit'h Sa eke. a eae Sass ae eA A Burlington 
MICHELEE GED FRAZIER: s06.a- 858.2 baa 5 wreak acdc ah Rae eR oe ae Ne Nees aes Raleigh 
JAMES SCOUT FRAZIER =) 50:5-40586.4 424 e-va site ED cee NS AR OT DR eh eee RR Cornelius 
WMARIE- LOUISE: FRANK FREDERIKSEN: 36.6053 05h $-0Gew OF 9 Owe te a Chapel Hill 
MARANDAS): PREBMAN noickc o:yeih cop est 64 eee Ree Care Gee HR weet Raleigh 
NANCY LORRIN-DREEMAN «2.0%: <bbe.capecr eo eee Mea te dae een eke Raleigh 
DOUGLAS JAY FREEMAN to f5. 962.004 one eke a is Soke eed Pe eee nea Durham 
KENNETH WILLIAM FROMKNECHTUL (ib he ss ose wa SS OS ow Gres Stuart, Florida 
DANIEL-ALBERT FULCO® a5. 66:05 ache w ode We Oe PES ER Ee ee ea Charlotte 
JOHN MICHARL: FUSCOE: 63 sciie-s ets ag dae VG ne: Haka hae rn ak ee oe Raleigh 
ELIZABETH CO: PUGT 26-6026 oye de bait oot Bae ed Goa ae eae awa aes ees Durham 
RANDALL STUART GALYON 22 ie.c ss ecnne or eee ea eed ee ewer de bee as Yanceyville 
ELIZABETH ANNE GAREE-KOHUBR 0% 0.0: inte carded hans wah bs Aodee BS ae Raleigh 
DAVID GASPER® i27 ote bso Saw k eh he eee Oe ee eS 2 oleh hte ae A a es Durham 
STUART CARDEN GAUFERPAU 44-c4ccr nc-8 ace cas oa ae he O aOR E SRE Charlotte 
MARC SAMUEL GENTILE 3 orisha ed Ac Sed heer Aha SRSA he hue Cee ee Charlotte 
GEORGE GLENN-GERDING <2: 2.53:)- oscndattod ceeu Gitte hee Geet tae sees Southport 
EDWARD MARK GU GORM. 2.2... ce behave galitie ce tue Orato Soe Chapel Hill 
THOMAS RICHARD GIOVANNELEL. 4.c5. 4. ¢.4:50:05o9-'4 4°99 a DAS A Pao Oe ee Charlotte 
JAC QUBLINE Ms GOBLE: 10).4-4.5. 4045, 2 ap aren AON aa eee et es Aree & Roe Aes HSS Lenoir 
LESHIE-ANN GODBY -<.4c earsecee ele wen wad eee Ree ee Pee ease Yorktown, Virginia 
JEREMY LLAROLD GODWIN 64.4434 enced Hone Aba ad pate eed Oe de SFG GAS Charlotte 
SCOPP Bi {GOODSON: week eue to eats doets ha tare eek es eee aa nus Raleigh 
RICHARD SAMUEL“GOTTIIER & 4. 5-5-4 o5-4 $4.4.4.0%-8946.0 464mg ae oh dew e's Winston-Salem 
NANCY LEWIS: BERNHOFT GRACE i644. oid tatake Gado ee Sage cae ager 64 Raleigh 
SUSAN DROWN: GRADY. ono, hse GE ee sd DSS Rare ee ee ES Charlotte 
VOW by PRACGS oc RS ore fo ota ean PaO acid aa Re ey Darn ede Chapel! Hill 
CHRISTOPHER TODD GRAHAM = is.c54 2050064 eesa base ae cde eee bd ae Winston-Salem 
ALFRED MARYLAND GRIFFIN ......0 000 eee ees Pash. Senta etna thnks ans Winston-Salem 
CHRISTOPHER ‘LLOYD: GRIPFITH: 203.654 coe Rand BASE RS eS OO ww eee ie ee New Bern 
WILLIAM MARK GRIFFITH i. 30-258 Pine dhe ia ns Be BOS, Rent ee Mees Ree Sas Burlington 
MICHAEL AMES: GRODEAd Re void 25-5 ba eos Ate ee be Oa ee Oe OES Oho Mooresville 
DAVID: CHRISTOPHER GROSER 6c oft ako cakes be eerie a ae hanes Charlotte 


LICENSED ATTORNEYS 


KYLE ANDREW GUESS: dco boa oy au eercatelete nd ee ee aoe PS AOS Newport, Rhode Island 
THOMAS 1a, GGULUBY SOR: Sere ohare ANSE hee eb ad Sue SO Sar Swag Se Sees Pinetops 
MARK DD GUSTAPSON i-x. % 4.46.5:.2.4.500646.4.6 os Paes ER AerE OER ese ee Winston-Salem 
I ELIZABETH GUZMAN. ws, 658 Grd ed ase co ee a a Rh See Clayton 
ELIZABETH GUPNN HALE. cic tuiaa kes Oa Mee ae ee wR ea NS Arlington, Virginia 
SANDRA KAY PALE a <jiey oe ccaraie tn Khia hh ae ew ee a Bac ee ee Sieh ean ee’ Clemmons 
BRAM CHRISTOPHER HALL 2.65.5 d:d:d06 hee dG ng 2 eH ROE VERSE SERS ee SES Charlotte 
GEORGE RUBIN PIAL 2.2 & a Wah ork Sec TS Eb Sew ed oa were wes Raleigh 
CLINTON HUGHES: HALEMAN, OR, $ gic 0.6 6 660 tb bdo ates ee ah a Greensboro 
ANNA -RATEBDGE PIAMRICK adic cave de wl estates hia ee alten Chapel Hill 
ARIEND Di. FIANKS toc ccs bosch etd Ee bahar wee Rb es ie eS ak OS Carrboro 
JAY, LYAVID: PIANGEN © fghceeo uct dca ane letioes i ta Sato eek Asa ead a hy ede le eng ole See Durham 
BRIG WANNAMAKER HARDIN 4 e535 Vv a i oe Wicd ee ee wD PERS oa eA Greensboro 
MICHAEL KEITH. HARDING SRe 2s aay dees A heh oe CS OG Ee RED KS Fayetteville 
DAVID AUAN HARERY 0 4 bo8- 05-58 foie Gdisk aes 0 gee ate Rockhill, South Carolina 
ELIZABETH ODD PARLOW 4 Bivej-os hae eee re ea Re ee eee we Ra Winston-Salem 
RICHARD: KENT FARRELL isd icade ie take eee OR Sef Hw OA DEORE RA ES Morrisville 
ANNE ELON TDR FLA RRISON ss5-0ciisni Gre See aka AR SERA Nee UR WE a oe ee Durham 
MARRY: HARTLEY 3.07.44 e4ausretee oF aw eat nek Ow peace s hee ee ee Huntersville 
LNCRA OLIZABETH PIARTSELU: bsciec- 4, Genesee oak RAL Ren ee oe OS BN OR ae Re Chapel Hill 
RICHARD THOMAS HAVES Vo dosig:ck, dod Ga Da a ee Ses a eS RE Eee Cary 
CATHERINE EDWARDS HEIGEL ........-. eee rece r erences Columbia, South Carolina 
BRIAN COWARD HDIMVE Sires wer ede ee ea Ren oe ee PA ae eth al ne aan Matthews 
TULTA ANN: W OUR EIETAZE eos-g.8 ara ea alh Fetal keels a eae ne Rey ROT Greensboro 
LYNDONGR: PIEVION geruteucate i bales CE 2S eb ee Cade dS Oe WA ES Charlotte 
SHERWOOD CHRISTOPHER HENDERSON ...... eect eet eee eee ees New Bern 
GEORGE. WARD HENDON, JR: coc ub od.< bS-R AY 7 HES SORE BISSA OTERO EA Chapel Hill 
RICHARD: CEARKE PENDRIX® eos ct-dtarecsten ge Raton baal we ee aaa Hie Greensboro 
5. COTE THENSURY 4.4.5.5 soaks gunk Cad aioe Mase bee aaah eas ee a wland had aad Raleigh 
MARCUS GC CIPTON HIBWITT tice Sao ev ea EY. MEER ne eae ee a Oe Greensboro 
NOSE LESESNE HIGHSMITH: - hosed das see Ros kOe eo EN a EN le RR aes Hayesville 
TAMMERA: SUDDERTH: FILL. -acriu.c o-Getvete ee aye eS ew as ee acy Ge tee pa ea ae Gastonia 
WILLIAM HAYNES ILL J Re-4 tara bashed eo deals eae Mees Eee eae eee as Greensboro 
DAVID NEAL: IRTON. 6-254 665 -8o eed EOP EE PE ee hak Bee eed ae wees Stem 
KIMBERLY JANE HINES: 6-4. aw o4cie ented Wee! eae eas Pine Brook, New Jersey 
TERRENCE SUITONUHINES: «¢ecce acd ecient Rat Raa OE o Back Gee Aw Bia Gone a Carrboro 
NANCY THORNTON: HOBBS occa ks Gos Ce eee ewes Newberry, South Carolina 
CHAD-E. HOGSTON 4.04 wane bet ine tN Eee la ice cee eRe Ee aE Wilmington 
GEORGE EDWARD BELL- HOLDING: ish de ead Pia A REEVES aes Raleigh 
JENNISER: LYNN HOLGAND: < oil: hist o's & BRS. PRR er ECM Ree eR eS Zebulon 
TWYLA: ELMETRICE: HOLLINGSWORTH 4.4 os oe eee oN oe eee new ee eae Charlotte 
CONNPELIA 7: HOLLOMAN: 2:54 otha each Gedo ae ed ae oa Peo PA a Chapel Hill 
WIARGARET WARD. HOLLOWAY ccecie3:9 4-5 Gs Pein 4 Sale Bees We BO Pele ee Hillsborough 
JAMES BLANDING HOLMANJ TV 0s ..0cacs os eas eee bb eee SRS Columbia, South Carolina 
BRADERY Bc HONNOLD s die-s 3 xo xd bb ees ene ie an Saeed aca oe eae Charlotte 
PRUICTA GORR IHOOVER: 65k ERAS ew SRE AES OED EES MR RG hee aS Durham 
WEAR TING RAY FIOUIGLAN scot: scee tech ecd So hate ook wine. Ee eh arses oe eS Ak oe, Be at Durham 
JOHUNA MAE HOWARD: 4 i054 5.0 4 5208 SR E30 WS OOS OE EAS OO Kee URE ae Ga Oo Deep Run 
BONNOR EDGAR HUDSON, Ty ciioth eben aa be eU ea aee PARES wh ee we Lillington 
CAROL LEE HUFFMAN 602.8636 OG Seed SRR a Oe ee OR Monroe 
GREGORY. DANIEL HUFFMAN ss S.4cciew iv i ole Bea wie SES Be Sh eg eS Hickory 
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TIMOTHY bt HUGHES 44.05 auch oud oodart eed See eee RA ,.... Mount Holly, New Jersey 
GREGORY ALLEN SHUNT esis sch, Saat aa Ae ge reese ey Alexandria, Virginia 
STEVEN IRYANCH UNTER soon: sac desdg ho ain ew ion ana as eed alee Soe eee a Durham 
DAVID ELUIOTE INABINETT 44 <<. 6: setut sods S 5 tow, Gale click othe enain > Raed erecta Sas Lexington 
GAURA-FAIRCHILD4IACKSON «shaw da seed wid k otek amie peaked oh aaa ew aren Charlotte 
DARREN: GLENN VACKSON. 5.05.4 6k Seeds ea a ee 8s pated a Cal Pa Worm phe Awa Raleigh 
JAMES: M: JACOBS: @ set cecewete vas 4.4 cease cares eee New Orleans, Louisiana 
SUSAN GUANNEY: c2.cc nen Gunts ate arate ears eee adalah tin ety Weed ab iteg A Morganton 
JOYCE WRIGHT JENZANG. 420), 24.55.04 00 ee Ag aioe ged ot aed ole AV ewe de Chapel Hill 
MICHAEL: WADE JOHNSON. fics cece hoiea eS ae eae et ee eae ee be ae, Rae Wade 
DIANA JGEACIOHNSON. ist 30 4.554 bece ne thee eee wee be ee ee a eee eee Durham 
JOHN CHRISTOPHER JOHNSON ..... 0 cee cece teen ee teen eae Chapel Hill 
EDWARD ARMSTRONG JOHNSON, IID... 1... ce eee Rome, Georgia 
DANIEL. Re ONSTON @ 6 5iewa os aS Ores DRE SOS ee ARMS OT Rea Bea Clemmons 
SHANNON SUZANNE SIOINES sss 4425-8 Sie loan ed Woevduk Wane eon Gauea Pails Waa Durham 
KYLA JANECLE JONES: 6% ie calor at beat eae eed web ie tot eh ates Gs SS Chapel Hill 
PERRY LIGHT JOYNER fou. 0 ole aed am Sard elie te teh aa ache Goldsboro 
GEORGE WILLIAM SIOYNER IUD ro. 3-t, eto se otaoe Ge a hw ek ew Winston-Salem 
NICOLE: LYNN JUDKINS: 4, dco. equate aoe Se, She ate ates Sele Boh eee 4 eRe aad Chapel Hill 
ALEXANDER JULIAN, MEL t60.4.0.0.3. 64.0 batoatene ale Oke waco aes Grte oO awe ee be Carrboro 
SETH. ROBERT KAPLAN 5 asdacd bP fasten bE eS ie nates Boe Sawa e eee Charlotte 
DENNIS KELLEHER ~.43.< oraouds Se tas orho tae titers BON donde Wane Ret wien Raleigh 
PATRICK JAMES THOMAS KELLEY ........ 0-00 e eee eeaee Columbia, South Carolina 
JOHN GORDON: KELSO: ined Giave cd Gos ae cae Ree ee a ee New York, New York 
ROBERT: CARD KEMP INN, 64 oic5. hod ache tesne ® anette arheea eengen se oattneek eas Oxford 
STEVEN KENNEDY 0 cucace inty se otsese ht OR oe wis Ga is ais Se aoe Se eam Durham 
SHARON-ANN: KEYES Sc-yc1s-ais ace OW A al de dle aa he Paar kh ye, EA ROA ONG Coats 
‘PHOMAS "CHEN KILPATRICK: So :cvicniua do: tach ath ee EA eee Be ee Ges Raleigh 
PIGH: GAYER KING 05.4 obese ounsh Blache ae w, emt e ake Pe & Oe DORN Reidsville 
BRENT: FRANKLIN: KING: (a5 5c) 'cu S05 Ss ative 8 SS a eee eae Sate Gee aes Mooresville 
KEVIN. DOUGUAS KIRBY -« ict. ced ween SG eed eh ae ae en Lawrenceville, Georgia 
PREEMAN EDWARD KIRBY Bik sahi-d44. 4s bp ew eh da aed wR ao weet Carrboro 
SARAH MCDONALD KIRKMAN ..... 00 cece eee eet eect een tenes Winston-Salem 
FRANK SAUNDERS KIRSCHBAUM ........ 0c e reece sce ee entre tenn et eneene Raleigh 
HENRY-LITTUEKITCHIN: JRe on 2 ise oS ee Te Cae Rhee et we ede Rockingham 
IMICHABL JOHN JKITSON- 85.555 5's eh we we se teh ores aaa ee ew eee es Charlotte 
NEIL DAVID KODST \0c@ ates nob hee ee heed ee es Ae Winston-Salem 
ELIZABETH FRANCIS. KOLB? o/s'i64-2.5.o05-c bd a ack ean Rela pie EWA oes Charlotte 
RENEE MCKNIGHT KREISA: ¢o3 ihase hcee gah oe atthe ae ere oe tae es Black Mountain 
MANREEN-FL. KRUBGER t2)isecnewe ue edie’ Aaah ANG ae ato a eas Greensboro 
AMY OC. UNSTUIN Gries cir sich ae ceanah ey, Aram ahdese ae thet de ee ek hed etons AM mck 4 Raleigh 
DAVID KUSHNER, 3.05/35 ay hs Clea ha sg 8 Bie toa ee eae aaa aa Morganton 
BERNARD: JOSEPH: LAPING® oo. 2da cide cn ageds neon Meee pe ae Meares Raleigh 
ROBERT HOWARD LACEY: -J Resa < ach Baa hear ioe en ee ete aide Ata Ae eee tens Newland 
ROBERT STEVENSON: LACKBY, Re. atc annagtde lena a Saey. dee et cert ahs hee Carrboro 
DRIANC,. LAMBERT: §cA0.).6 46:4 ovate wea Arey vere cn hoes Rover are a Charlotte 
DONALD BRENT LAMBERT: 4.2 6:2. 5 Sind eG Wa SO Oa RI OD RES Durham 
DAVID LAMOTHE -tws.0-o.$4514'5 a Gide Basins G EAS Biot ahaa es WER ate eed Chapel Hill 
CHRISTINA XVASDANG® oo 5:.g-2 tho Bho Packed Be ates GG SS whe eS Winston-Salem 
JAMES ROBERT LANGDON: fonica do dnid eas eed oon ede eee Segre cae Winston-Salem 
STEVEN C..LANGHOBR $5 s:0 ecko et Sots era oth SA RE Bers ube Bb BOE Kill Devil Hills 


LICENSED ATTORNEYS 


JOSEPH HARRISON LANIER ...... 0.000 ee eee eee ees Washington, District of Columbia 
KARA MICHEDE:UASHURY. Sa. sraeiesng)eoa eat a ether hn roe Gar Sn deg ae 2 Cary 
MARK ID. LATTIMORE <5 oa: Biddle aS ee, oes aa ee POR ORS PES Se Charlotte 
KENNETH TODD LAUTENSCHLAGER -3.i0'6<4-duu toda d hagas oma aS 6a bes Charlotte 
KIMBERIY CARPENTER LAV: oco5-fule 4 oth oo de eee ho er eae eee Bryson City 
RANI AY GE: esate hei top hae Meh eet et ee Se as a te haan tae Ma ees Bryson City 
TIGR GPE ANTED si Sei ea 8 Shee Boal Sao oe Gs BE ER gh BS ee Se Ge Cary 
NMARK-ANDREW LEACH. < 60650 ntttw eee fens soos Siew wee Ra eee oe Winston-Salem 
SABRA NICOLE: DRARY <3 4. ae ive tint ce eee aa e ee ee ee ee Raleigh 
JENNIFER (VN GEEMAN: Sco os Ain. 6 Lined fate tncde ee Given Vaanlh Age eRe eee ea oe BR Raleigh 
GARY CRAIG LEME. 2 6 o cs ce ek ehh ae ee eee e eae yeas Charlotte 
KELLY DRUORTON LESTER sayog tices actin le 4d ae enw oe ae gee GE Charlotte 
EUGENE: ERNEST LESTER IEG 3d socacialn ces eas o% 4-958! on Oe ORS RRS Greensboro 
KIMBERLY. ALYSON DICATA, 3%..3.5.n0u5o Giw eo ke el ete tee eee McLean, Virginia 
IBONNIG DAVIDSONULILES: (2.5 2. Sey hee eee oat dete Sse Keeton Jone ee Durham 
IMARGCALL EN DENSE wa debra ph ded ot pte a coe edn Oh Aleece ace ee ee Reales Charlotte 
RURAL PAK cal os Sea teane do tobe areas ek: cea d Ge awca ah tt eee a ae ee Holden Beach 
BENTAMIN-EGRIC COVELL 2254 by uh ine 8 es eh ee sildtgue a Palen hee se aS Clinton 
DEAN. PAUL LOVEN ox xis s. 3.6 dbs ated OREO Pee OTL ee Se ew leg wile Dees Carrboro 
MICHELLE ANGELICA LOZEN-QUINTAS ...... 00.0 e eee eee ee eees North Layton, Utah 
CART PUILIP: LUCKADOO 2.64 ontre send eks ape one Oh es Re he See eee Morganton 
SHERRI DIONNE LYONS ince es atin sy aoe a ties Stine GA and Scenes Ben dae ee Durham 
JENNIFER BUCHANAN MACHOVEC 2:40-0:56 0204454 0a nolo we dared Alexandria, Virginia 
KAREN ANN: MAGRE ofa: o's, cowed. cote i841 Sued wlgeehiacd. a8 Se Saeed GOR wets REL ee a Cary 
Sat MAKUIINA oscars: nod a orca oe Saw oe eee See we ey ee eee Durham 
VL CABRINGTON- MANGUM Joss cl cohen ORR ea eee ee a eens oe ea eS Charlotte 
HEATHER: REGINA VIANRY “ascii cor Whats ba ae ety Pewee Cherokee Village, Arizona 
JEPEREY EDWARD MARSHALL: &.-d5015 £8 oe eid ales ohm eden ewes Fairport, New York 
ANDRES RHEA MARSHALL: .24g-bq.9: 2c eeb. ow FEES SS hk Mies ee See Charlotte 
GRARGES FOSTER MARSHAUL TID cs 0¢c% es do OE WOES See eee Pee ee Se Chapel Hill 
DAVID: GUIGOU. MARTINGs 4.5::6% 23,9 Re ely pele dees. aha Pe Si sas 6s ates Durham 
DUANE JOBE MAUNEY 3.2502 spouse moe eowd es Be ee Washington, District of Columbia 
(CYNTHIA, VAUGHN MCALISTER <,i.i-2-b.¢ Stats as mete oe Reems bak BS SL ee Raleigh 
INMARIAN MIGDRINE? 4940 S2uce te dede- a tok vik a eo whe ees ols Bop eS Aco ee, SG ae Salisbury 
ANN UBRITEIAN: MCCIBLLAN os3.¢ bean & Ebadi eae 6s BES oe See ee ae Belmont 
MICHAEL D. MCCULLEY, URe ac.epetitsa. aig Be oe Puen aa herrea aaa New Bern 
THOMAS ANTHONY PATRICK MCDERMOTT ........- 00000000 eee Holbrook, New York 
Mary MARGARET MCBACHMRN: «0% .e toe 44 Ga pec a eee et mala Wilmington 
GERALD IG; MCKINNEY dRe ik c5-te 8S Oo i oe en cule acne seolnd awe Morganton 
JANET FIUDSON: WIGLAMB «4 secaitaishs a Vand euied A age aie bee he Oi ee nt ek Chapel Hill 
JACKE LTON-MCLAMBs FING bc 5 cable h a bonne Bhat Bd Ore Race ea Bee eee Benson 
GRACE JENDRASIAK MCLEAN 6 ici4 218 32 Gee haa nd eae he oe a Serer teas ate & Chapel Hill 
DALE As MENARDA3R: <4 syne: deta cd ek eG oe ates Salah eer ee eae Se oats Hickory 
WAITER GRECORY MERRIVE <2 5.005 bok Gtaide. a are seawig a se ee glee Sara Greenville 
BRUCE NJ MEIZ? 2etie rete Pewee bee Bde oe ene ds Burlingame, California 
NANCY ROUTH MEYERS 0-5 $4 2 antes Bale oe bath achs.o ache ate ee ee Rae eres Greerisboro 
JORE HART MILES IR ansiGe.1 been wetareed ieeath ka ee Ee Ee de gets Raleigh 
JANEEN RENEE: MILER -<ad aes bs cane oes be ee Se ae as eos Charlotte 
Jer Rey DAMIER! Hose gstnde oie ens ot ee teal aac Sipe Charlotte 
IVEY RN ANN IVER hilo to chet ot Re 5 a Sol eS anche athena aa abe rele eae ed ae Chapel Hill 
GEORGE WASHINGTON MILEPR ILE 2.3.26 hia ee ee aees coe Oe BG o's wm PS Ed Durham 


LICENSED ATTORNEYS 


STEPHEN. CUMINNICH. cede hee eae ten aon eee rab thew Aes Raleigh 
THEODORE: FULLER MITCHELL. 4.3 esivoe oe cba Ramat ao ede aba a wwwe ei Charlotte 
WILLIAM. Gr MITCHDU A RA? f5.c:8 ie ee eee aaa aa hte he an eeee aa Charlotte 
STEPHANIE LYNN: MITCHINER:: 24-6 3.A6%,". 4 aah ont eed RA eed eae baa Durham 
ICL DDTANNE: MOORE ei: fog 5s58 ak 5 dates ern ae et Ge A ee a ee et Chapel Hill 
MICHAEL: Di MOORE: 3.90.6 oe ee nue ate ene eau wee tak ow uaa Ghent Fuquay-Varina 
STEVEN DAVID “MOORE: 2. 4.c asa wad ow) 2 eee Baer eae oO wee ave tok RU More ewe eas Durham 
KATHY JEAN MOORES (cen Gots ok are they okt Romar tees Gees Bessemer, Alabama 
WILLIAM Ri: MORDAN 41504. 88 icone hae EA RRS Rae Huntsville, Alabama 
EEWOOD ANE lie WRORRIS eos 65 ood ee eee ea IA Ale Dee Se Ow Be Meee ores Maysville 
LEWIS SPEIGHT MORRIS. UI) s. Jawe eee Paw ob anihaed ete cet ieee eee Chapel Hill 
JOHN FRANKLIN: MORROW. JR + @s2g-3.eceeWa§ dad oA Sane Ay FAA Winston-Salem 
JAMES RONALD MORTIMER Re si:s40o0% bona nw ead Bae eae Marietta, Georgia 
COURTNEY PORTER MUELIER: nts uatie dasa ree eee Upper Marlboro, Maryland 
NATHANIEL BENJAMIN MIUND\:oe2:3 4 ode ernce eh aes eae hs le eee een Chapel Hill 
DEIRDRE:MUDY THE INACHAMIP $40 200245 c4.gmG wera ae wee Sis we BE Lincolnton 
DOROTHY DREW NACHMAN -i:sev ator dida been SiR ea Pe eee weak £ Ge Chapel Hill 
DAVID: WESLEY. NEILU 46:5. soles. oe eee et HG-5, St hakicd ww eas ast OTR Sloman Mooresville 
STEVEN DOUGEAS: NBWMARK:< viv once Netins ore wae eee bala bE Sees Chapel Hill 
JAMES GREGORY NEWTON ic6- crow cava acto athice teeta Atta oda een wee Sa eae Buies Creek 
MATTHEW ALAN NICHOLS 4: 6:2 arte hoctulaiins She pee ane eee tebe tenes Nags Head 
SOHINUAS ALVIN: NIBP axc'n So prt tins 4a hse he licen Sard Seed GLa ahaa bie oe Caleta Jamestown 
BART ONYEWUCHIBEYA-NJOGKU-OBL 6 oii s.0 3d Dd Ne ee OEE ee Eee ak Durham 
DANIEL JOSEPH NOGA sncuirsa aia Sat eo ones Neale aia wale kak oP Winston-Salem 
GINA“ LEIGH NORWOOD 25208. Shine eae toe owe a eo a ee ee ees Hendersonville 
STEPHEN HOLMES NOVAK: 46.26.2525) de ha com de Sar A San eee ar ees eee New Bern 
JONATHAN JOSEPH: NUGENT 25. 42g) 0608) ac ep eretscie es wen ented We ie nee ak Matthews 
JANE WEARGARET OINKES 2. etd yea owe ine ee chats e eae eL Minner whith Be WEE bed Arden 
JONATHAN: GANN ODOM: ict hiss dae ears a. Rea a eee ak a oan High Point 
THOMAS LYNN OGBERN TEM neces wre a diet d Wels ae ed hd eee Winston-Salem 
Guy BROOKIYN OLDAKER VIEL Siiacd dis atl eed ask SSS OSS Beit s, Gane Seals Pfafftown 
TONVA: YVETIE OUIVER i o-0 5.64.6 Swe ha AR ARR DED SE Oho BEDS ba Le Pe Kinston 
KRISTI AMOUSON: 3 206. sins, ee 58. dea aks dh ends sein trance erates AvRe eat pate ds, 2 ae Dosa d Durham 
CHRISTOPHER: LINN: ORING c:2.3.o a cwroeriatice One oe ee Ps EE Oa ae Toledo, Ohio 
JOSEPH WILLIAM OSMAN: asic ane ee A Ae Ue is, ce ere Gay aa ee ee eee eet Dunn 
PAULAOSEPH: OSOWSKI 9x74:3 hack hide tne kee ew teh hee wd eee aed Charlotte 
ERIC UAMES OURAD A? cetegicen trek nie itaeins ace hk ay ak vee o adn oie Ou ewe bere Charlotte 
ALISON: KAYE (OVERBAY ve.chig se dren hed reayh beatae At oie ead Sy Aa ee Greensboro 
JOHN RICHARD OWEN .........., cea ical Sasha UWS Sha evar hee MAW aaeNG es Durham 
DERE SUAVTON OWENS: 2 ide aceareats dan teed ie ee a6 See ae ets Ped ease Jacksonville 
LGQUISE: MARIE. PAGUEN “5. 06n. 0 5A) G55 a ae Be eee ae te baw Oe ee ee eects Cary 
SHERRI la PARDUE: (.7irs eed ea) a ate Nia ate weet Ron ate ne eee Seatac Fort Bragg 
(AASHLIE DBANE ‘(PARRISH: °223-4-:4-3 a Moats hae. Maas eww eed ea Se te ba Indian Trail 
DAVID A; PAWLOWSRIG bon b038 8, Sate Specs ee wh eta 8 iri Ob Se REG R ae e Charlotte 
CAROLYN: TAVLOR PEACOCK si 6 dah.scacva eBay ioe a ed ek OAS GAS RE ee lane BEAR New Bern 
GREGORY THOMAS PEACOCK \i:s.0¢ ad oid d SO HON CG SE SAN ae A AA New Bern 
WILLIAM-RUPPIN; PEARCE ORS ia SGueset aed.art nd ene ean oles ala aaa e te ee Charlotte 
THPPANY Os: PEGUISE. oi a0 manic ore ait Seen rer ee laa ee be eR ee Res Lumberton 
WILKIAM LARDNER PENDER, JR: 3.o4 chicane 4 beer ida tas acd eA oer ae a Davidson 
SAMANTHA DALE PENDERGRASS .... 00.00 cree ete ee eee ete teeta tne Charlotte 
RITA ELEN PETERMAN oho Swale ban ai OAs Sade hese es bed wee Powe Charlotte 


LICENSED ATTORNEYS 


STEPHEN WESTMAN PETERSEN. <.0)4d. aad tyoaie wR eo ee Re SS aS Raleigh 
INICGEIE <P HAIR ficou te 8 doe. cred’. pate aS & SU ak AE OCR EO OE Ge Durham 
MICHAEL: COLEMAN? BILLIPS: o42-4.4 <.048.6 ue ade Pace OR ROR LS Ree we as bo Cary 
KEITH GA MERON PUKE (use. p8) Seem we casa Mace. aoe om Se ee Cath a eared ae Sugar Grove 
CATHERINE RICKS-PIWOWARSKI «54 4 aq 2 bee ke hee ai ee fa eee Greenville 
THOMAS WAITT PLEASANT 92¢ gcd ec as tate dead Get oe thes fea dele eee Fayetteville 
MICHAEL VIATTHEW PLYLER? 4in.d9 ash kd ee ae eae bik ae ew 2 eu gee ae ees Charlotte 
JEFFREY A> POLEY. 288 Sgeiiuisch eect fot eee ow ek he wha ee ee Chapel Hill 
SARAH REBECCA JENKINS (POMEROY 2.4.4%:2 aes eds Ge ene Oee ta des SR ORS Lincolnton 
WiEEIAM TODD: POMEROY <.2.¢.03-2 sak 2a Oat a eka aie OA Ee Ae ad ee Lincolnton 
NATHANIEL JACOR-POOVEY? 63.4.554 34-6 act ons Vales Oa Ah ea ee ORE eS Raleigh 
DEBRA KIAIR FOPEIN. 2.00-cese4cced ch de Gre ethane mad ees oder eee € i aae Carrboro 
STEPHEN GQOODWIN: PORTER, OR: 6 Gakicned Nhs bob Oe wk A oe RES Winston-Salem 
ROBSERTAGORDPRAED 2.4.43 a pales emi A Roe Wa St es See eines Raleigh 
RONALD LANCE PRESSLEY oc c-s.6r2 «ae oe 5 Ud eG Bate Ee eee eee ee hee Raleigh 
JENNIFER RANDOLPH-PURDY 4% ¢nis, 20-90 ee ee eee ow ee SPA om eee ets Gastonia 
DaAtip Re PUREGK ox. tocot een o boca 8 ater PES eh to Rei a tke 4 Wake Forest 
SCOTE DEAN, QUESENBERRY “<2 5:4.s-p3ieia ote HEARS ee Si eS Lexington 
ASHEK CMMCHAEL) RAHMAN 3/22 sue ak OO et a eee ae Ge Chapel Hill 
CHRISTOPHER ALAN RAINES! 3:icc.7 6 Sod ov dai OSS eae Chee at em Oey Clinton 
BRENT: DAVID RATCHPORD 21.55..o0-4 ond tute eee ae ee ole aioe oe eee Oem Charlotte 
MONICA RATHKE. & bf 2 tia eden wd eee eile. SMG Po att Sa Ge SR ORs Raleigh 
NISK. DROOKS RAYNOR aié< csc S cians 44 eed wa Oa ed ae ee ean ale ee Re Belhaven 
KIMBERLY: PIPER RE AGS - 0k acevo sb eee ddonal Gg de he Were Set a ae Ohare aie Durham 
SCOrT JOHUN- REDDING (:.4.0753 S407 aa Sadhu he eed ace eel oa ew eae oA hate Asheboro 
STEPHANIE LYNN REESE 2.-s Ss. bp pe wae dik oA how WA eee Bee ee ees Winston-Salem 
JENNIFER VOARIE RELUICK ac jsce: Ap en 2n5e aes old ah ae EE EM See Ee Oe ae Se Chapel Hill 
PCO Ee FRENPER: 4h On ts dd eerie Bh he ee ae a eee on ho ale eshte, Caad hoa Chapel Hill 
MARGARET: Mary Kozik RICHARDSON: 2-00.64 0.354.645 6445-24 Con Gwe Se eae doe Clayton 
BRic ANTHONY RICHARDSON. si. $ea-d4g ee acne eee BE Le ae Winston-Salem 
AMY ELISABETH FUCKNER? oo. kea Suc o.blatecnre Se Sold bs ES ee oes oot he ah Winston-Salem 
JOHN: DAVID RINBHART IRs datdt 2 ee Skeet e te See iG ek tes York, South Carolina 
REIZABETH CAMPPELLC RIVERS 23.3 noe ete bed ete Mes eee eG & Raleigh 
ANTONY: DEREK ROBERSONG sesh unse alse os cote bone oe. See eile aaa eae Durham 
PAT STANLEY ROBISON TIL jive a el ss be oir att a ee eee EEE Chapel Hill 
PRC ROGERS 2 cen inc: 4 04, dee seed dad: Oi Sb oo ed Mw re a eS ees se ts Winston-Salem 
WANDR.JANE ROGERS: oh-2cc8ss et BED ee eee eee ee Greenville, South Carolina 
GREGORY PEELE RONEY .. 25 sb<s ¢ yatta nee Oe eA thet oes ed ee es Williamston 
JIUSREBECCA ROSENBLUM. 4:3.¢4 aca et cae w anit. oe 28 Maes ae a ee a Gees Chapel Hill 
JOHN EL ROSS oid igce Sine See Pe OR SR we ER eh ie WOES ara ae Greenville 
WMETISSATH AVE ROSS 25 Gem eoues.d, ie Soecees ne eas A Oe ee eo cae Hee Oe Salisbury 
CATHERINE ELIZABETH ROSS: Yoe:50 unin te Bees Seok Os eee hee ts Fayetteville 
RicHARD JAMES ROSSITCH: oxen ect. c sn eae cee b et et oe ee ew oad eee Charlotte 
GREGORY ARMAND: ROUGEAU > iirteccasd od Wad ea na RS ie See Greenville 
EDNASANNIEORUEPING cur b-b5 oo wn Ghee Cao Wb da ee bee eed wae ee ek Ahoskie 
CHRISTINE ANDES) 252 0le,% foie gat ote AO oa ne Bar a Ga A See So wish eee ee Cary 
ANDREW JAMES OANTANIELLO 4:0 dd ad fe he eee OS SE Oe eS High Point 
DAVID WiLtaM SAR esl Seol fete Oh ee aha Sis Sa od Suet a ace ees Boe tay at Greensboro 
WARREN LOGIN GAVAGE EV: hse oreciiom Goats e } aeet ce PRG ety, Bk oe Gd comets Ate ere taleigh 
WENDY LYNNE ROTFORT SCHACTMAN? oc:-00054-0.o-9-s. bee o6 oe Fae ewe oe Gk we ee A Durham 
IMiCHAPT: LEO: SCHENK %.660-2'a.ucer knee barnceet atege aeae as bck Gon ee tee aloe ace ha brad ate t Cary 


LICENSED ATTORNEYS 


DANIEL: GEORGE SCHMEDLEN WRU Ad 4th 00 0-Sache lok eine eo bees ewe wha geet Charlotte 
JOSEPH hi. SCHULMAN okie" e.alias Soha ee were a eet Washington, District of Columbia 
JOSEPH EDWARD OEAGLE cet, 5.3.8 Acti BES SEEM Gis edn acs HIN AA We eee Conover 
W ELTON OLLIE OBA Lyd Riawc to hlacorsva Ge A aan aca bee para an Gas Wak are Sas Dek ha aaa Cary 
JENNIFER LEY MANO EATES >. to-do n titolo kote. nts Bede eat ea Re Be eee Dunn 
LEIGH BALLENGER SELLERS. ise oot A ook wee ie a wee ore we eee Charlotte 
GIEBERT We SHAW ide tp cgraicr te Acer tere Deira enh Pa Aust sa ace hee Repmeeee Ae eres Fayetteville 
ADAM UIANGDON SHEALY <h.o-0.Sview cduaed sae eee radiant aly owen Ber eae ad ance een Asheville 
MICHELLE TRIVETTE SHEPHERD ..... 0.0.0. ee ee eee eas West Jefferson 
GESEIE JILLs SHERMAN «> 21% o:a%eatde vase adie ace Se eee ase West Orange, New Jersey 
JOANNA WIATHENY SHOBER. act 280s sa Gard 6 RIGS see BAL OR A dened Coats 
Davin Gr SHUMANNEANG . 4.2.5 4-4 hike Fin ale ae eek Gare ree ea eee TA Durham 
AMY, ELIZABETH SIMPSON (30554, 28.4 dodo cM dd a PS Rae Sa ad Oe ea eae tee aS Cary 
JIMMONIQUE RIERRA: SIMPSON #:4%.acos} Re WA PAGS I ee ee ees Fayetteville 
IDDAVIENDOSHUA SINNOTT 22-21p is pi ned 26.4 a0 otogeeced k Ba aah eee oe 4 Winston-Salem 
DAVID: EDWARD SIPPRELL: ccc 06 bb icvue bh Baik ook Pad ke eda de shale es Clemmons 
RUSSELLOIZE MORE: » <-4-.d-n ther wrads Sa Swede Daa ee eae Arlington, Virginia 
JANICE ALYNN ORELLY, e0ikg 2 2.SAp Ge aes os Aare OR ieee es Altoona, Pennsylvania 
MONIOUE NaSKINNER? tcc aves ert Pantene oe aoa eee eee Ee wt & eek s Durham 
GASANDRA DENENE GARY SKINNER 244.6 os:644406006s54 G4 58 oom toe awe ee Raleigh 
KRISTI SLEDGE sce whe soe. ate tees bee A oth Geb Ae aed ele ER Ss OS Garner 
LAURA KATHRYN SLOCUMB ... 2... cc ce ee eee teeta bt eenen Plymouth 
SESLER SUSAN SMITH: :i,4\ 02h: 4 Spr Soe a we ah wae ee ew ae Beaufort, South Carolina 
ES COOPER: OMITH: ¥ co fasts ue ae ae oe Ae ho wea eke Cambridge, Massachusetts 
JENNIFER: DAWN SMITH: ei¢-arguel P46 i hae hae date athe aed waaay ed an Pittsboro 
RUSSELIGCHARLES OMITH: «is a4 eee hee aaah Se ins 8a ete le ee es New Bern 
RYAN: MICHAEL SMICH: 421-2 1.2ceolo's. 0 oad k Sub cate eit wah ocr ame arid Geddes Charlotte 
S.AVERVOMITE: oS sk tied ed hat Sei ee een eee ea a es Havelock 
SAMUEL AUSTIN SONGAD 4-7 aw ta teaceatea > oink in eubad aah: wily theta ie Detiteneye ett Chapel Hill 
ROBERT MATTHEW SNEED ........ 00000 eee ee ete tee ners Columbia, South Carolina 
CLAYTON DOWD SOMERS & 42422. nie 8G RON AG Saad te oe OO Gaee ret Se aws Raleigh 
‘THOMAS: © STANLEY: Sic: 8305 <4 St Wea AS ae REESE Ree Columbia, South Carolina 
PAULSARNOLD OTEREENG? eid acs arte ih ate eee ee Beeb tenes eee bee Pa Charlotte 
KIMBERLY PAIGE STEEN 6 i:3-hiace wate eat hace eee eee oh ee ae dh gna nein eased Chapel Hill 
BRENT WAYNE STEPHENS in0-c6e-acactens bond byowatra’s teh ORE eaee.b eel were ead Hillsborough 
STEPHEN Oy OTORRGs lve son's 9 by aetna ante Re ee aed arte ie tee Wa Fayetteville 
JGHN HOYTE-STULIZ, LED 2 sina 8 gaa teacennlte ae a hd ee ares kee. ee ap a a ere Eden 
GEOFFREY: PATRICK SUDDRETH 4.4 @aloaltw ie ean ant set esha) Leeks tam awed Raleigh 
FRANKIE: GENE SWINDELD, I Riko4o aoc ah oe Se eh ais Meares Ren eee ee Gee ye Kinston 
RAYCEY HATIEER LABER i icats Mats char tag teed wisi haar k ee Eon ie Ane te Ahad Sanford 
CHAREOTIE- LEIGH. TART cca 16. des dod BAS ce Sts Os ee eee aa inal tg} Spee bee Dunn 
IYUR PATRICK! TATE. eta it mat ave telnet a tinn erie we ae ee ee ena ae eS Grimesland 
DEREK TAVLOR vancue Ghat od eae eaten aaa Reale peat. wae Morehead City 
TRAVIS Fee TAYLOR 2.6. 4ic fees 4 ohh Daerah Ce Oana owe rennet ls Be Bes ie Raleigh 
BILE CARLTON TERRY, Re 65.6 rhb Guten tt eA AOR Rae Ply SES Chapel! Hill 
SUSAN) PHIGPEN® «sed ees Co BRR Rae Bel ee mee eee Me eR aS ees Charlotte 
ELIZABETH DANIELLE THOMPSON ....... 000. cece ee eee eee eens Winston-Salem 
ALAN ZIEGLER THORNBURG ...... 0.0 cece et ee ee tee ee ne ete eves Webster 
PENNIE: MILLER: THROWER: 44.426 0e-ao Sd 6 oa dns eb Ree Nese b O Reed Greensboro 
DIANE OS: DIVEBN oak tie 4 See OA GSS Ole a OG ATER Ow Wena  aee aed Raleigh 
JUDITHSEYNNE “DILUMAN? oy oui ah Poa tube he hace oe ee Aa hee ee ee ee Sans Durham 


LICENSED ATTORNEYS 


GEZANNE CAMILLE. LILLOTSON®: <2. oxy Last-ond. 8 Sale dee Yo Ewe a Ret aaa ees Charlotte 
HUGH PIANNA TILSON IRM 0 cmon Sab 9 aod gh eed Ae And wench ei eee ce Ene abana bees te aeacahs Raleigh 
PSR OMEN oor ceics east aire dob wey oe ly het Ae arene oe Ret a a te Greensboro 
JORIS STANFORD: © RILUING ® 4scecoti is: bt, S2¥ tom gt Aide gee we alate alaed Wedd ees Marshall 
JCI FLUAIWEN: SAO? oi ark, 9 4 cna wcria, Whee Beh ee eae A Ne hk Ma eA Raleigh 
RICHARD@IAMES: LDWOMEY. -2's:2:6 deUiho dan na arctie Pine in dyehe tale wlan ac Waa ty dias Raleigh 
SCOTT VICHABL- PYGER® ic .7.3 vee. 5 sie Geb ded Hack RS eee Sie es eee Charlotte 
PAMIACYVETIE* TN MUS- ps3 est ae ed Anere ee eee he oR ee eee a ES Charlotte 
DAVID- W. UPCHURCH sn S,a73u. aretha elon eh hela a DE a ee yen Roe Tupelo, Mississippi 
TANYA DENTON VAN RORKED cas toa-%, etd wee ROS Wek Aesth bt 8 a Ae, oer Cary 
Davip WiILMAM. VENABLE 6-6.055-4.004-e be ao a a oa Sales oS wa eee Morrisville 
IN ROK OA WARES 8 ode ths aida big-ce salinde ane Mica Aen ie ee Stee Eh eee EEE Lombard, Illinois 
GWENDOLYN CAROL: WALKER: s<2 tesccact cn. de caterers Ra Sale eee ae a as Greensboro 
JEFFREY EDWARD. WALKER? -ucvo 26a u wiScitn td cglece a hee does Gian mk Oye me Grea ae Raleigh 
PECGY WALLACE: ccs nx Ue ov 4G SU are Ged SASS eS New Orleans, Louisiana 
RICHARD ANTHONY WALLACE, JR. 2.2... es Winsted, Connecticut 
PMG FRENTE WALES Sr tere 3d AS lace Ge ane Keto eee ee ae Oe Dh ee BE te STR Charlotte 
JERRY HOWARD WALTERS Oe, 62 .dcaniik Sta cdtcoe doe EA ae wh OA Big te tele ten ee Ras Gastonia 
RENEE DILEINGS WALTHALG..:2)25.4: sub a5 giclee ene Go Mi eka un mutes candies Meets i a ees Raleigh 
AMY: PINNE WANG) :0/0°3:8.0b-8 Bok eG -tiho S e e RSE 2 oe EPR old eee ad Reidsville 
HENRY BRYCE. WARD) TUL ye gate oa. area LM tS esee aw aie sree e ¥ le Dk ane Charlotte 
AMY JALSTON, WELIS 8.62.53 Steree- td ce Une 288 oe ea rae wk RES Greenville 
ROBERTA WELES: bch pada is, Cacscuaracaiass. BoM hug ae Oe Sei a Soe hee Se Greensboro 
MARGARET ROSE WESTBROOK. 14 43-ee 3 adeeuie 3654 2s ba eS EW) HWW Goldsboro 
NATHAN CLARKE. WHITARER oe <5 S50. ciao ie Bo Sas Go a AN elena a ee Greensboro 
INU RR IN COYNN OW HIDE 22 os 8 ets ogee pie, vod De Awa gh aw ASS Aa: Saawsediodd Durham 
LAURA MCREE: WATTS W HITLEY® 4: 62.5.4 5 o8 bat ce elauoa Wa ween e2 beats New Bern 
WESLEY DARRELL: WHITLEY. «3.000 G4 o'5 oooh 23 ao Se ee we ed Mt eave Me easks Denton 
MARK ANDREW WHITSON .... 0.0.0.0 cece eee ee tee ens Newport, Rhode Island 
STEPHANIE GC. WIBBOLDT 4-5 Sach o.a05 oo ab ete i Ee eS Sie he Bh Rata Charlotte 
CHARLES WALDMORE WIGGINTON ........0.0 000000 eects Clementon, New Jersey 
BRIAN CLIFFORD WILKS 26 au. 2 2 xt eto 2a oI ea eS oe ees Durham 
PATRICIA. VAUGHAN: WILLIAMS ire tx 2 oaks ar ae ERS Se ee eee eae Greensboro 
KEVIN Ie. WW ILTEAMS= & 5 cect aco cock oe bed os hd ea oid Bed ace ae ie I: Bee Winston-Salem 
NATASHAGI. WIDDIAMG a! og 205 tax cc's cetes Fh haus ties ata ede ee ee es Winston-Salem 
MiCHABE EE WILSON: sic:5 0400s b cdot a Soo ue Se EE he BEE ROR ee ees Hickory 
JAMES HUNTINGTON WOFFORD: <6 a on id ocean dee ek eerie oe ee Asheville 
ROBERT ANDREW. WOMBLE: 2.5222 toed 409s dnh whew Seas ROL AS We OE eee eens Be Plymouth 
SOFIE? MICHELER WONDEREY > gic: 506.30. gta ek oh a sane eon eotace dh cet toate eet ae Raleigh 
LANCE-ARCHER: WOOTTON. 24-6256 B2.3 4-55 oo arhet emcee Nee Ge Motors Soe eenthes Raleigh 
ANN ELENA, WORDEY ¥cps-o cia 32 es ae eid oS es ue. oR Rea eae Winston-Salem 
AMY Le VONOWITZ © (5-8 15 ana eG ee Ae OSG PRO es Soe ade we ten eee obs Chapel Hill 
TARIQGAN WAR: GAIDI cinta Ga? sve aud Lae eae EAE Dek ae eA ea tae Bristol, Tennessee 
PETER “LORN: <siits. dna dou Airside tk hs ke AR DE. BOOS Be eas Winston-Salem 
KIRK(STEVEN LU ROSKY <3 4 os aie-h hee Sg bh Dae Ae oe WER S Pee ees Winston-Salem 


I, FRED P. PARKER III, Executive Director of the Board of Law Examiners cf the 
State of North Carolina, do hereby certify that the following named persons duly 
passed the examinations of the Board of Law Examiners as of the 30th day of August, 
1996 and said persons have been issued license certificates. 


xli 


LICENSED ATTORNEYS 


JULY 1996 NORTH CAROLINA BAR EXAMINATION 


CHARLOTIECANNE DoALEXANDER 5.0 6h che ok Gy Gale ey Oak ge Ree OO Greenville 
TODD SERUS AMUNDSON- ks sccpeannid fone GP WR ae SE RG IE See Virginia Beach, Virginia 
JAMES HAROLD BENSON) accel ido Soe tive She GS ee os See Seneca, South Carolina 
MARVIN: KEY BLOUNT IN]? o.sccccitpin nei Medea Ca AES ee ES Wilmington 
Kiri CHARLVON BOOKER. 230.6 cancea SA eae Rahs Co Ro AA Ses g Lynchburg, Virginia 
CHARLES MICHAEL BROOKS, JR: 446 %Gasee6 oh bein OA Sa eee ee Wea es Charlotte 
ROBERT C;- CALAMARL oc 0:2i9 tok Cosa Seka e med Myrtle Beach, South Carolina 
DONALD TAYLOR CARMICHAEL JR... ce tee eee et tee ee eens Charlotte 
GREGORY: MICHAEL. CHABON $4 06% bicky Sead Sh ee OES WOE ee Be 4 SS Greensboro 
LYNN: FORREST CHANDLER 4 ciscisic be o-% Row be ee aa a ep ON Gee wk eae he Cary 
HARON Hic CHAPMAN: 6% 0pc2h acinus a6 ana ae acee a aeame ae May oS eee Gree BREE Hillsborough 
TODD JONATH ANGE OMBS vain ed machete eS OE AO a PS DA ee ee areteS Wilmington 
ANGELA: COTTRELL CORENEVSRY ~6.ce 5 dos oe Sd Be ne Ase ORS Se ME RENTS Raleigh 
JASON ANTHONY DY AMICO® @c d.0nceeuii td CE ee hoe had eae ea Se ES Durham 
CARRIE F.DOVE: & ase a oer Ha PER eR ET eee ees Richmond, Virginia 
RICHARD-ALLYN DUNHAM: 4-ac¢:akale Gay SS oe 8 Pittsburgh, Pennsylvania 
CHRISTOPHER S.XLEIOTIO® sod te 4 dns Sue e's weak Ae be a Hoover, Alabama 
KBITH STEPHEN: ORNS) 3.2.4 d0n- hoes ple Suns Cada a a Ot A te eee Durham 
CHARLES EDWARD PLOWERS DL vicucdde ayer sot ot ned ee Mio ease oes Chapel Hill 
KEVIN: Ge ROUNN o70s%ioaa t.6 2 oe ay emia eh eR ed ae ee oa ee aes Cary 
RALPH KENNEDY PRASIDR WIRY i oante-airagas bene Gud ans eee hee ates Durham 
JOHN Mi: PRIGUGHIBDU I Re sew cecate 8 Piva wae ward dS A eS eA ES A a Locust 
MGLEY- O'CONNOR GAVIGAN 2 5.5 2500s NG EA ES ASE Ee ee ee Chapel Hill 
JAMES: SCOTT HALE <u Sx. 04 'o:8. eA ged kG ale ee AOE SE NOE SH Oe ee Henderson 
VERONICACUGER HARVEY. 48 s.5-06-Saa in ed as tea bah Pee a eae A ees Durham 
REED J. FROLIANDER: se ics 4. adie ale a Ae CR Pat Eee Bs hak a aha aus Durham 
JOUN?C.) HOVENDONii-sccace-wracd Soe ook Sa eae A ae a Ee Bate elt, bal Me astcl Durham 
PETER A IACOBUS sic weed Phgh ote AOR ES PRR EEE Oe Hania Carrboro 
WIGHAELAOSEPH KIN Gicen ca & oie dnd dy eae, eee eis OS PA ee eee 8 Fayetteville 
JOHN GAVIN KNIGHT . 00 ee eee en tees Winston-Salem 
PREDDIE. LANE UR: abe gee ee eo RR Pai PN Eee honda a hath we eke hea opraes Raleigh 
BRADFORD RICHARD: LENOX he viento hae one ele wee ae eee Durham 
FRANGCISCO:)) IGINARES 442-6065 se aes ee CA ewe et ee he Charlotte 
CHRIS LORBSACK ac s4.npcc eas boa wh ne bw oe nae Da aree a con TE EUR Charlotte 
MiICHART: MGCEAIN: MARSHALL 25a nope KES ewe ERE Re eS Charlotte 
STEPHEN WOOD: MARTIN: Seishin ai dts Aah oN a ee Greenfield, Indiana 
JAMES FRANKLIN MCCRACKIN 1.0... 00 cee eens Myrtle Beach, South Carolina 
MICHAEL: JOSEPH MILIBR: si: 6% 2 ist siiud dee ae ia Sait eee St. Louis, Missouri 
FRED: BRUTON MONROER ic0c% 1.9-enryee cade ho ee Oe wo ah ov bed Chapel Hill 
LUCRECTX RENEAWVIOORES wasn. d & ok ooo Rhoaaw eae eee eae ee a Winston-Salem 
PAOLAGs VIURPAY ood a be a bee ee ee ee ah Pe OE eS Charlotte 
CARL Be NAGLE: 6.28. bine k ie ha Abe ereies ee Sie hd ees Bees Winston-Salem 
JOHN. THURSTON O'NEAL: ahcaci: o Sesicde eg Se a ie ee De ee BR eS Chapel Hill 
JOHN: BRYAN PLUMLER? 0.4 6) 2004 seu hig ES Ra oe OO ee ee Chapel Hill 
ERIG- LOUIS REGISTER « 26424. 04< BRS OCR E OES ee a Ge Ha eee GS Chapel Hill 
SEAN CHRISTOPHER RICE -t4:ci.a.iiarrds Sd tows ewe es ned ed ee ee Chapel} Hill 
JENNIPER-ALICIA ROBERSON® 5.6.24 e3 i.tecice dh ee Eee AE BO IR a Raleigh 
SHERI lu: -ROBERSON > 4-92. Gig oR SRE ee MOORE RSE ARO a SE Raleigh 
RICHARD JAMES ROBERSON; JR: os s0 a Gee c hel ee we He ek Bale Oe TNS AAO eS Raleigh 


LICENSED ATTORNEYS 


CHRISTOPHER MATTHEW ROSHONG .......ccn cc ccucenee neuen nsec nncenvenes Apex 
CYNTHIA LYNN JRUSSELL-ALBACH 0% ag 4.0 tte tonteada rhe Ra Coens gia he adee en Winston-Salem 
BETH ANI SVB ROA ccs hah ik Ged Dee se i hes Se a ae ES Charlotte 
SHAWN: DAVID-SCOTTL , oa-h.6rcieieces asa Ue hee ie ae obese enh Me dash Me Athens, Georgia 
RICHARD KEITH SHACKLEFORD. tricone tinct 4:4 wasn a uet Gar eerie hale Wake Forest 
BONNIE: ASHE UDON <5 bere tol ly ae at ee ante wea s Rated én ee ear Asheville 
ROBERT sO TOLE S26 Gbieait icti eke Bae Beek Sp cate Monti hes apy sh BAR Gales Shenson Ithaca, Michigan 
CAROL d= SURRATT nace os, an beatae etre ene oe Laeia Montgomery, Alabama 
TDANIBE Wi SWEAT edd eh awit Ge hai Sa doe Oa Aon a ase he ae ean Aa eae Shelby 
JOHN: ROS WEEIMAN: <3 toruta lamin petted a eke yibuh ar chm een geek w Wek eee Ae Raleigh 
CARL-DEWEY TAYLOR SIR« od .rs cand ue aw bees Washington, District of Columbia 
AMALIE: LEWIS: LUPEINGS. o sacc v.6 Ba aioe PS ated. bg deed we End ee A wed Durham 
KIMBERLY WALDRON. So:0304,a% Wed eS aceon Sea Cael Lea anes Sewell, New Jersey 
BRADLEY JAMES: WEIDEMANN -iaei4.ad 2.6) O00 sit eee Oy aw Gea Bay OE Hoa Winston-Salem 
DEBORAH WILLIAMSON WITT .... 0.0.0 cece eee ee eee Columbia, South Carolina 
PUA CTASI SN VOUNG Sarge % Sov shere. df argh erat Gidea aie an Rea ee hake Aen Carrboro 
MELINDA MORRIS ZANONE. tstesy643-56wdt oh Ve oa hae ee hae Charlotte 
JAMES: MICHAEL: ZANONE 2 Sg. oc6 vindad sears Ginn oe Soke Waar Seb Se Swe ewe ee eek d Charlotte 
DAVID’ DEAN: ZIMMERMAN: 3c. dc-05.4 oul nd Siesta Be ne 4 SUG Pa Re Bde. ee keh Bates Raleigh 


FEBRUARY 1996 NORTH CAROLINA BAR EXAMINATION 


MICHELLE CHARLENE AUSTING wis it-ga asa e ent ad aie eRe ees Naples, Florida 
BRIAN S: CROMWELL: Soho ose suk ing BP Salo Gd Gre Sinead Sh Le AOD Gr Charlotte 
JAMES ROBERT EASTHOM: goici4 y $56 0b Seared lie de ea aaa oes WE Mace en wats Durham 
ANDREW: DOUGIAS. FULTS <s.c.cct nt gant Meee eee ee er Newport Beach, California 
KIMBERLY GLORIA HARPER =. 56062-0052) wae eee a ee LE ED Bd Dae Ra ae Charlotte 
JOHN-H. LOWERY UL ccadnzee seaweed Lae aad eae Grindstone, Pennsylvania 
ALPHA PITTS tei ete aigcece wan A ip co tetin sel eh abe aalds cig Ae dhte an oY. ain ch Re Bl Ret Charlotte 
ROBERT W. PREVOST ILL 3 42403440440 Saks U6 bee Aes Eee ees Monroe 


Given over my hand and seal of the Board of Law Examiners this the 17th clay of 
September, 1996. 


FRED P. Parker III 
Executive Director 

Board of Law Examiners of 
The State of North Carolina 


I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons were 
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the 
19th day of July, 1996, and said persons have been issued certificates of this Board: 


GHRISTOPHER- DANIEL CONNOR: 0.4.553% bees eee ey eek eee a are Chapel Hill 
Applied from the State of Pennsylvania 
DAVID W. MATES tors oan ec eater ee ee, tts itn ear fly wet, ods cee OFS Sea Nashville, Tennessee 


Applied from the State of Tennessee 


I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons duly 
passed the examinations of the Board of Law Examiners as of the 4th day of October, 
1996 and said persons have been issued license certificates. 


xiii 


LICENSED ATTORNEYS 


JULY 1996 NORTH CAROLINA BAR EXAMINATION 


WILLIAM A. ANTHONY TL sc oa¢:G3 bate Odor eaend Sep aed eee ae RS ore eeu Gastonia 
GaAMCUEE We COLEMAN LV oe sci opis an ae ena Reon te aie ebeck ARE ote edge are ade are 4 Charlotte 


I, FRED P. ParKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons duly 
passed the examinations of the Board of Law Examiners as of the 27th day of Sep- 
tember, 1996 and said persons have been issued license certificates. 


JULY 1996 NORTH CAROLINA BAR EXAMINATION 


MICHAEL: JOHN: BYRNE: %s.4a-vahonrad dots Oke epi hale Se eae eS acs Chapel Hill 
DEANCH KAT? 2d ve Be Eek woken ew RPE Law ah eee Eek hoa Dek ws tots Durham 
KEVIN, MG, LAMASNEY ti c.n se. 40d Aol A aie Rare Ana eek ees Bergenfield, New Jersey 
MARK DANIEL. LOCKLEAR: * sy.S.tkencd pow Ae a Oa ee A OEE he eee Maxton 


I, FreD P. PARKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named person duly passed 
the examinations of the Board of Law Examiners as of the 27th day of September, 1996 
and said person has been issued license certificate. 


JULY 1996 NORTH CAROLINA BAR EXAMINATION 
REDECCACA, RING: 6.40.6 Gate Rene nets Cea ee ts eee eae Kansas City, Kansas 


Given over my hand and seal of the Board of Law Examiners this the 7th day of 
October, 1996. 


FRED P. PARKER III 
Executive Director 

Board of Law Examiners of 
The State of North Carolina 


I, FRED P. PaRKEr III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named person duly passed 
the examinations of the Board of Law Examiners as of the 25th day of October, 1996 
and said person has been issued license certificate. 
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CASES 


ARGUED AND DETERMINED IN THE 


SUPREME COURT 


OF 
NORTH CAROLINA 


AT 


RALEIGH 


STATE OF NORTH CAROLINA v. ROBBIE JAMES LYONS 


No. 238A94 
(Filed 4 April 1996) 


1. Jury § 260 (NCI4th)— peremptory challenges—Batson 
challenge—racially neutral reasons 


The State did not exercise its peremptory challenges to 
exclude three minority jurors from a prosecution for attempted 
armed robbery and first-degree murder on the basis of race in 
violation Batson v. Kentucky, 476 U.S. 79, where the prosecutor 
stated that prospective juror Segers failed to respond to his ques- 
tions and that he believed that she was not unequivocal in her 
ability to impose the death penalty; that prospective juror 
Hairston seemed puzzled, had difficulty understanding questions 
and the issues of the case, and did not fit the prosecutor’s profile 
of the type of juror he wanted on the jury; and that prospective 
juror Clavijo was excused due to her lack of roots in the com- 
munity, coupled with her marital status and short employment 
history. 


Am Jur 2d, Criminal Law § 684; Jury § 244. 


Comment Note.—Beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


Use of peremptory challenge to exclude from jury per- 
sons belonging to a class or race. 79 ALR3d 14. 
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Use of peremptory challenges to exclude ethnic and 
racial groups, other than black Americans, from criminal 
jury—post-Batson state cases. 20 ALRSth 398. 


. Jury § 260 (NCI4th)— peremptory challenges—factors as 
totality 


There was no discriminatory intent in the State’s use of 
peremptory challenges to excuse three jurors from a prosecution 
for attempted armed robbery and first-degree murder where the 
State accepted some white jurors with the same or similar back- 
grounds to minority jurors who were excused. Taking a single fac- 
tor among several articulated by the prosecutor and attempting to 
match it to a passed juror exhibiting the same factor fails to 
address the factors as a totality which when considered together 
provide an image of a juror considered undesirable by the State. 


Am Jur 2d, Criminal Law § 684; Jury § 244. 


Use of peremptory challenge to exclude from jury per- 
sons belonging to a class or race. 79 ALR3d 14. 


Use of peremptory challenges to exclude ethnic and 
racial groups, other than black Americans, from criminal 
jury—post-Batson state cases. 20 ALR5th 398. 


.Jury § 248 (NCI4th)— Batson challenge—finding— 
sufficient 


The trial court’s finding on defendant’s Batson claim in a 
prosecution for attempted armed robbery and first-degree mur- 
der was not deficient because it failed to determine whether 
defendant had proven purposeful discrimination where the court 
clearly found that the defendant failed to establish a Batson claim 
and specifically denied the defendant's challenge. Common sense 
dictates that the trial court determined that the defendant failed 
in his effort to show purposeful discrimination, even without 
specifically stating so for the record. 


Am Jur 2d, Criminal Law § 684; Jury § 244. 


Use of peremptory challenge to exclude from jury per- 
sons belonging to a class or race. 79 ALR3d 14. 


Use of peremptory challenges to exclude ethnic and 
racial groups, other than black Americans, from criminal 
jury—post-Batson state cases. 20 ALR5Sth 398. 


IN THE SUPREME COURT 3 


STATE v. LYONS 
[343 N.C. 1 (1996)] 


4. Evidence and Witnesses § 2239 (NCI4th)— capital sen- 
tencing—defendant’s writings—use by psychologist—not 
admissible 


The trial court did not err in a capital sentencing hearing by 
preventing the jury from considering defendant’s writings during 
its deliberations where defendant’s psychologist testified that he 
had not used defendant’s poems and writings to form his opinion 
as to defendant’s specific psychiatric diagnosis, but that the writ- 
ings lent a great deal of understanding to the life of defendant and 
were part of the ultimate opinion to which he testified. The trial 
court properly ruled that defense counsel could question the psy- 
chologist about the content of the writings provided they formed 
the specific basis for his opinion; however, the psychologist 
clearly testified that he had not used the writings to form his 
opinion as to the defendant’s specific psychiatric diagnosis and 
the record is devoid of any evidence tending to show that these 
writings were actually written by the defendant. 


Am Jur 2d, Evidence § 1499; Expert and Opinion 
Evidence §§ 168, 173, 182. 


Modern status of rules as to burden and sufficiency of 
proof of mental irresponsibility in criminal case. 17 ALR3d 
146. 


5. Criminal Law § 1360 (NCI4th)— capital sentencing—miti- 
gating circumstances—impaired capacity—specific symp- 
toms required 


The trial court did not err in a capital sentencing hearing by 
not submitting the statutory mitigating circumstance that the 
capacity of defendant to conform his conduct to the requirements 
of the law was impaired where defendant’s psychologist testified 
about bipolar disorder, antisocial personality disorder and sub- 
stance abuse, but did not testify that defendant himself was sub- 
ject to an inability to conform or impairment in conforming his 
conduct to the requirements of the law at the time he murdered 
his victim. It is not enough for a defense expert to proffer in gen- 
eral a definition of a disorder without any testimony as to the spe- 
cific symptoms from which a particular defendant suffers. 


Am Jur 2d, Evidence § 1499; Expert and Opinion 
Evidence §§ 168, 173, 190; Trial §§ 835, 1270, 1271, 1278, 
1285. 
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Modern status of rules as to burden and sufficiency of 
proof of mental irresponsibility in criminal case. 17 ALR3d 
146. 


Modern status of test of criminal responsibility—state 
cases. 9 ALR4th 526. 


. Criminal Law § 682 (NCI4th)— capital sentencing— 
peremptory instructions—mental or emotional disturbance 


The trial court did not err in a capital sentencing hearing by 
refusing defendant's request for a peremptory instruction on the 
statutory mitigating circumstance that the offense was commit- 
ted while the defendant was under the influence of a mental or 
emotional disturbance. The only evidence offered by defendant to 
support the submission of this mitigating circumstance was the 
testimony of defendant’s psychologist, which revealed that 
defendant suffered from bipolar disorder and antisocial personal- 
ity disorder, but there was no evidence in the record that defend- 
ant was under the influence of either disorder at the time the 
offense was committed. 


Am Jur 2d, Evidence § 1499; Expert and Opinion 
Evidence §§ 168, 173, 190; Trial §§ 835, 1270, 1271, 1278, 
1285. 


Modern status of rules as to burden and sufficiency of 
proof of mental irresponsibility in criminal case. 17 ALR3d 
146. 


Modern status of test of criminal responsibility—state 
cases. 9 ALR4th 526. 


. Evidence and Witnesses § 2171 (NCI4th)— capital sen- 
tencing hearing—defense psychologist—cross-examina- 
tion—prior incarceration in S.C. 

The trial court did not err in a capital sentencing hearing by 
permitting the prosecutor to cross-examine defendant’s psychol- 
ogist regarding defendant’s prior incarceration in South Carolina 
where the psychologist had used records from the South Carolina 
Department of Corrections as a basis for formulating his opin- 
ions. N.C.G.S. § 8C-1, Rule 705. 


Am Jur 2d, Trial § 626. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that 
defendant was previously convicted of or committed other 


10. 
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violent offense, had history of violent conduct, posed con- 
tinuing threat to society, and the like—post-Gregg cases. 
65 ALR4th 838. 


. Criminal Law § 1329 (NCI4th)— capital sentencing—Issue 


Four—outcome determinative—unanimity 


The trial court did not err by instructing the jury that it must 
unanimously agree on its answer to Issue Four on the Issues and 
Recommendation as to Punishment form. Any issue which is out- 
come determinative as to the sentence a defendant in a capital 
trial will receive must be answered unanimously by the jury; 
issues one, three, and four are outcome determinative. 


Am Jur 2d, Trial §§ 1437, 1759. 


Unanimity as to punishment in criminal case where jury 
can recommend lesser penalty. 1 ALR3d 1461. 


. Criminal Law § 877 (NCI4th)— jury deliberations—jury 


not deadlocked—incomplete instructions on necessity of 
verdict 

There was no plain error in a capital sentencing proceeding 
where defendant contended that the trial court unduly empha- 
sized the necessity for a verdict by its omission of subsections (2) 
and (3) of N.C.G.S. § 15A-1235(b), but the jury never indicated 
that it was deadlocked or that it was having difficulty reaching a 
unanimous decision. It has been held that it is not error for the 
trial court to give less than the full instruction set out in N.C.G.S. 
§ 15A-1235 when the jury does not indicate that it is deadlocked 
or having difficulty reaching a unanimous verdict. The instruction 
given conveyed the essence of N.C.G.S. § 15A-1235(b) and it is 
clear that the instruction could not have had a prejudicial impact. 


Am Jur 2d, Trial § 1458. 


Time jury may be kept together on disagreement in 
criminal case. 93 ALR2d 627. 


Criminal Law § 1337 (NCI4th)— capital sentencing—aggra- 
vating circumstances—previous conviction involving vio- 
lence—sequence of convictions 

The trial court did not err in a capital sentencing hearing by 
instructing the jury to consider in support of the aggravating cir- 
cumstance that defendant had previously been convicted of a 
felony involving the use or threat of violence an armed robbery 


11. 


12. 
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committed on 2 April 1993 where he committed the present mur- 
der on 25 September 1993, he was convicted of the armed robbery 
on 6 October 1993, and his murder trial began on 24 April 1994. So 
long as the prior violent felony occurred before the date the cap- 
ital defendant committed murder and the capital defendant is 
convicted of the violent felony at some point prior to the capital 
trial, then compliance with N.C.G.S. § 15A-2000(e)(3) has been 
achieved. 


Am Jur 2d, Trial § 841. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that 
defendant was previously convicted of or committed other 
violent offense, had history of violent conduct, posed con- 
tinuing threat to society, and the like—post-Gregg cases. 
65 ALR4th 838. 


Jury § 141 (NCI4th)— first-degree murder—voir dire— 
parole eligibility 

The trial court did not err in a first-degree murder prosecu- 
tion by denying defendant’s request to question prospective 
jurors regarding their conceptions of parole eligibility. 


Am Jur 2d, Jury §§ 193, 194. 


Prejudicial effect of statement or instruction of court 
as to possibility of parole or pardon. 12 ALR3d 832. 


Prejudicial effect of statement of prosecutor as to pos- 
sibility of pardon or parole. 16 ALR3d 1137. 


Criminal Law § 1326 (NCI4th)— first-degree murder—mit- 
igating circumstances—defendant’s burden—instruc- 
tions—use of “satisfaction” and “satisfy” 


The trial court did not err in a capital sentencing hearing 
by using the terms “satisfaction” and “satisfy” to instruct the jury 
as to the defendant’s burden of proof applicable to mitigating 
circumstances. 


Am Jur 2d, Trial §§ 841, 1291. 


Supreme Court’s views as to prejudicial effect in crimi- 
nal case of erroneous instructions to jury involving burden 
of proof or presumptions. 92 L. Ed. 2d 862. 


13. 


14. 


15. 


16. 


17. 
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Criminal Law § 1363 (NCI4th)— capital sentencing— 
instructions—nonstatutory mitigating circumstances— 
value 

The trial court did not err in a first-degree murder prosecu- 
tion by instructing the jurors that they could reject evidence of 
mitigation as to nonstatutory mitigating circumstances on the 
basis that the evidence had no mitigating value. 


Am Jur 2d, Trial §§ 841, 1291. 


Sufficiency of evidence, for death penalty purposes, to 
establish statutory aggravating circumstance that murder 
was committed in course of committing, attempting, or 
fleeing from other offense, and the like—post-Gregg cases. 
67 ALR4th 887. 


Jury § 226 (NCI4th)— first-degree murder—death qualifi- 
cation—rehabilitation 


The trial court did not err in a first-degree murder prosecu- 
tion by denying defendant the right to examine each juror chal- 
lenged by the State during death qualification prior to his or her 
excuSal for cause. 


Am Jur 2d, Jury §§ 226, 228-233. 


Criminal Law § 1329 (NCI4th)— capital sentencing— 
instructions—Issues Three and Four 


The trial court did not err in a first-degree murder prosecu- 
tion in its instruction on Issues Three and Four on the Issues and 
Recommendation as to Punishment form. 


Am Jur 2d, Trial § 1441. 
Jury § 103 (NCI4th)— first-degree murder—individual voir 
dire—denied 


The trial court did not err in a first-degree murder prosecu- 
tion by denying defendant’s motion for individual vozr dire. 


Am Jur 2d, Jury §§ 193, 194, 198. 


Jury § 93 (NCI4th )— first-degree murder—voir dire 


The trial court did not err in a first-degree murder prosecu- 
tion by restricting defendant’s voir dire; control of jury selection 
rests within the sound discretion of the trial court. 


Am Jur 2d, Jury §§ 193, 194, 202. 
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18. Criminal Law § 415 (NCI]4th)— first-degree murder—pros- 
ecutor’s arguments 


The trial court did not err during a first-degree murder prose- 
cution by not intervening ex mero motu to prevent five general- 
ized instances of alleged improper arguments made by the prose- 
cutor during closing arguments. 


Am Jur 2d, Trial §§ 491, 493, 496. 


Prejudicial effect of trial court’s denial, or equivalent, 
of counsel’s right to argue case. 38 ALR2d 1396. 


19. Criminal Law § 1373 (NCI4th)— death penalty—not dis- 
proportionate 


A sentence of death for first-degree murder was not excessive 
or disproportionate where the record fully supports the aggravat- 
ing circumstance found by the jury, there is no indication that the 
sentence was imposed under the influence of passion, prejudice 
or any other arbitrary factor, each case where the North Carolina 
Supreme Court has found a sentence of death disproportionate is 
distinguishable from this case, this case is more similar to certain 
cases in which the death sentence has been found proportionate 
than those in which the court has found the death sentence dis- 
proportionate or those in which juries have consistently returned 
recommendations of life imprisonment, and, based on the nature 
of the crime, it cannot be concluded as a matter of law that the 
jury’s recommendation was excessive or disproportionate. 


Am Jur 2d, Criminal Law § 628. 


Sufficiency of evidence, for death penalty purposes, to 
establish statutory aggravating circumstance that murder 
was committed in course of committing, attempting, or 
fleeing from other offense, and the like—post-Gregg cases. 
67 ALR4th 887. 


Justice WHICHARD concurring. 


Justice FRYE joins in this concurring opinion. 


Appeal as of right by defendant pursuant to N.C.G.S. § 7A-27(a) 
from a judgment imposing a sentence of death entered by Freeman, 
J., at the 25 April 1994 Criminal Session of Superior Court, Forsyth 
County, upon a jury verdict finding defendant guilty of first-degree 
murder. Heard in the Supreme Court 14 November 1995. 
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Michael F. Easley, Attorney General, by Valerie B. Spalding, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Staples 
Hughes, Assistant Appellate Defender, for defendant-appellant. 


LAKE, Justice. 


The defendant was indicted on 31 January 1994 for attempted 
robbery with a dangerous weapon and for the first-degree murder of 
Stephen Wilson Stafford. The defendant was tried capitally, ancl the 
jury found the defendant guilty of attempted robbery with a danger- 
ous weapon and guilty of first-degree felony murder. Following a 
capital sentencing hearing pursuant to N.C.G.S. § 15A-2000, the jury 
recommended that the defendant be sentenced to death. For the 
reasons discussed herein, we conclude that the jury selection and 
the guilt/innocence and sentencing phases of defendant's trial were 
free from prejudicial error, and that the sentence of death is not 
disproportionate. 


Stephen Stafford, the victim, owned a small business known as 
Sam’s Curb Market (hereinafter referred to as “Sam’s”) in Winston- 
Salem, North Carolina. At trial, the State presented evidence tending 
to show that on 25 September 1993, Stafford was shot and killed in his 
place of business. Victoria Lytle witnessed the shooting. 


Lytle testified that early in the afternoon of 25 September 1993, 
she drove to Sam’s and parked directly in front of the market. As Lytle 
got out of her car, she noticed two men across the street. Lytle went 
into the store, collected her purchases, and then remembered that she 
needed some diet soda. Lytle went to the store’s cooler. At that time, 
one of the men, Derick Hall, entered the store. As Lytle approached 
the counter, Hall told her to go ahead of him and pay for her items, 
but Lytle told him to go ahead of her instead. While waiting for Hall 
to pay for his purchases, Lytle noticed the defendant standing outside 
and looking into the store. Lytle then paid for her purchases, said 
goodbye to the victim and left the store. 


Lytle further testified that she heard three gunshots as she closed 
her car door. At the time the shots were fired, Lytle was approxi- 
mately three feet from the store. Lytle stated that upon hearing the 
shots she looked up and saw a flash. She then heard the victim moan 
and saw him fall forward over the counter and then backward to the 
floor. Lytle testified that immediately after she heard the shots and 
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saw the victim fall, she saw the defendant run out of the store with a 
gun in his hand. 


Derick Hall, the defendant’s accomplice, testified for the State 
that he had a long-barreled .22-caliber gun on the morning of Mr. 
Stafford’s murder. Hall stated that when he and the defendant went to 
Sam's, the defendant had possession of the gun. Hall testified that as 
he and the defendant approached Sam’s, the defendant told him that 
he needed money and was going to rob the store. Hall did not believe 
the defendant was serious. After Victoria Lytle left the store, the 
defendant entered and told the victim to freeze and turn around. Hall 
also obeyed the command in order to demonstrate that he had no part 
in the robbery. Hall testified that he then heard five shots, and when 
he turned around, the defendant was gone and the victim was lying on 
the floor. Hall further testified that the victim was grunting in an 
effort to speak and that the victim reached up and pushed the burglar 
alarm before collapsing back on the floor. The next evening, Hall vol- 
untarily turned himself in to the police. 


Dr. Patrick Lantz, a forensic pathologist, performed an autopsy 
on the victim’s body on 26 September 1993. Dr. Lantz testified that 
one bullet entered the victim’s left hand and was recovered from the 
victim’s wrist. This wound was consistent with the victim’s having 
grasped the gun and would not in itself have been fatal. Two more bul- 
let fragments were discovered in the victim’s upper arm. These bullet 
fragments fractured the humerus and caused considerable splintering 
of the bone. This wound would similarly not have been fatal in the 
short term. Finally, Dr. Lantz testified that the victim had been shot in 
the back and that bullet went into the victim’s chest through the lung 
and aorta. Dr. Lantz testified that this bullet wound caused the victim 
to bleed to death. 


Special Agent Ronald Marrs, an expert in the field of firearms 
identification, testified that two of the bullets recovered from the vic- 
tim’s body were .22-caliber. The two fragments were too deformed to 
yield a result. Although made by different manufacturers, the bullets 
were all consistent with having been fired from a .22-caliber weapon. 


The defendant offered no evidence during the guilt/innocence 
phase of the trial. 


At the penalty phase of the trial, the State presented evidence 
supporting the submission of the aggravating circumstance that the 
defendant had previously been convicted of a felony involving the use 
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or threat of violence to the person. This evidence tended to show that 
the defendant had been convicted of two prior felonies, one of which 
was an armed robbery, and one of which was a common law robbery. 


The defendant’s evidence consisted of testimony from Dr. Gary 
Hoover, an expert in the field of psychology. Dr. Hoover testified that 
he conducted a forensic psychological evaluation of the defendant 
which included interviews with eleven individuals and records from 
nine sources covering defendant’s history as far back as age eight. Dr. 
Hoover also interviewed the defendant twice at Central Prison. Dr. 
Hoover diagnosed defendant as suffering from bipolar disorder, anti- 
social personality disorder and substance abuse. 


JURY SELECTION/GUILT PHASE 


[1] In his first assignment of error, the only issue in the guilt/ 
innocence phase of the trial not treated as a preservation issue, the 
defendant contends that the State exercised its peremptory chal- 
lenges to exclude three minority jurors on the basis of race in viola- 
tion of Batson v. Kentucky, 476 U.S. 79, 90 L. Ed. 2d 69 (1986). 


In Batson, the United States Supreme Court held that the Equal 
Protection Clause of the Fourteenth Amendment to the United States 
Constitution prohibits the use of peremptory challenges to exclude a 
juror solely on account of his or her race. Batson, 476 U.S. at 89, 90 
L. Ed. 2d at 83. The Supreme Court established a three-part test to 
determine if a prosecutor has impermissibly excluded a juror based 
on race. First, the defendant must establish a prima facie case of 
purposeful discrimination. Batson, 476 U.S. at 96, 90 L. Ed. 2d at 87- 
88; State v. Robinson, 330 N.C. 1, 15, 409 S.E.2d 288, 296 (1991). If the 
defendant succeeds in establishing a prima facve case of discrimina- 
tion, the burden shifts to the prosecutor to offer a race-neutral expla- 
nation for each challenged strike. Batson, 476 U.S. at 97, 90 L. Ed. 2d 
at 88; State v. Wiggins, 334 N.C. 18, 31, 431 S.E.2d 755, 763 (1993). 
Finally, the trial court must determine whether the defendant has 
proven purposeful discrimination. Hernandez v. New York, 500 U.S. 
352, 359, 114 L. Ed. 2d 395, 405 (1991). 


In the case sub judice, the prosecutor, at the trial court’s request, 
offered race-neutral explanations for each peremptory challenge to 
which the defendant objected. Because the purpose of the prima 
facie case is to shift the burden of going forward to the State, the 
State’s offer of race-neutral explanations renders it unnecessary to 
address whether the defendant met his initial burden of establishing 
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a prima facie case of discrimination. Jd. We proceed, therefore, as if 
the prima facie case had been established and turn our attention to 
the State’s reasons for peremptorily challenging prospective jurors 
Segers, Hairston and Clavijo. 


With regard to prospective juror Segers, the prosecutor provided 
the following explanation: 


Judge, we felt that Ms. Segers in her response to the death 
penalty questions, she stated that the death penalty was simply an 
option and that [we] felt that she was not absolutely unequivocal 
on her ability to impose the death penalty. That she leaned her 
body language that she was leaning away from the entire jury 
selection process. ...[{H]er body language was the worst of any 
of the jurors as she was leaning away trying to get as far away 
from the table as possible. 


Then she had no responses to the group questions when we 
would ask questions of the group. That she would just remain 
silent and not participate in the selection. 


With regard to prospective juror Hairston, the prosecutor 
explained: 


Your Honor, we noted that on Ms. Hairston’s juror question- 
naire that she was ...a nurse. That... we did not want those 
folks with an absolute nurturing type of personality. We also note 
that she didn’t understand on literally every question that we 
asked that all other eleven jurors answered almost immediately 
[and] she was evasive in her answers. She had difficulty following 
the questions and that she repeatedly asked me to repeat the 
questions. That at the first time that I talked about whether one 
could sign their name on the death penalty verdict, she looked 
shocked.... 


That when we tried to explain things to her, she looked puz- 
zled and she couldn't apparently understand when [ talked about 
some of the issues that some of the other jurors were able to 


grasp. 
Finally, with regard to prospective juror Clavijo, the prosecutor 
explained: 


Judge, we felt that she—on her questionnaire she put that she 
had only been employed for four months and that she had only 
lived in this county for four months. That she was single. That she 
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had not voted in an election since 1989. We felt that she didn't 
have a sufficient stake in the community to warrant for the State 
sitting on a death penalty case. 


In order to rebut a prima facie case of discrimination, the prose- 
cution must articulate legitimate reasons which are clear, reasonable 
and related to the particular case to be tried. State v. Jackson, 322 
N.C. 251, 254, 368 S.E.2d 838, 840 (1988), cert. denied, 490 U.S. 1110, 
104 L. Ed. 2d 1027 (1989). The prosecutor’s explanation need not, 
however, rise to the level justifying a challenge for cause. Batson, 476 
U.S. at 97, 90 L. Ed. 2d at 88. Furthermore, if not racially motivated, 
the prosecutor may exercise peremptory challenges on the basis of 
legitimate hunches and past experience. Robinson, 330 N.C. at 17, 409 
S.E.2d at 297. 


The prosecutor stated that prospective juror Segers failed to 
respond to his questions and that he believed that she was not 
unequivocal in her ability to impose the death penalty. The prosecu- 
tor stated that prospective juror Hairston seemed puzzled and had 
difficulty understanding his questions and the issues of the case. 
Moreover, prospective juror Hairston did not fit the prosecutor’s pro- 
file of the type of juror he wanted on the jury. The prosecutor stated 
that prospective juror Clavijo was excused due to her lack of roots in 
the community, coupled with her marital status and short employ- 
ment history. Although none of these reasons would justify an 
excusal for cause, each reason is clear, reasonably specific and 
related to the particular case to be tried. The prosecutor is not 
required to provide an explanation that is persuasive, or even plausi- 
ble. Purkett v. Elem, —- U.S. —-, —-, 131 L. Ed. 2d 834, 839 (1995). 
“At this [second] step of the inquiry, the issue is the facial validity of 
the prosecutor’s explanation. Unless a discriminatory intent is inher- 
ent in the prosecutor’s explanation, the reason offered will be deemed 
race neutral.” Hernandez, 500 U.S. at 360, 114 L. Ed. 2d at 406. 


[2] The defendant argues that discriminatory intent is shown by the 
fact that the State accepted some white jurors with the same or simi- 
lar backgrounds to minority jurors who were excluded. For example, 
the defendant argues that the State accepted three jurors who were 
nurses yet excused prospective juror Hairston presumably because 
she was a nurse. Although it is proper for the trial court to consider 
whether similarly situated white veniremen are accepted as jurors, 
the defendant in this case takes a single factor among several articu- 
lated by the prosecutor and attempts to match it to a passed juror 
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exhibiting the same factor. This approach “fails to address the factors 
as a totality which when considered together provide an image of a 
Juror considered . . . undesirable by the State.” State v. Porter, 326 
N.C. 489, 501, 391 S.E.2d 144, 152 (1990). When considered in this 
light, we believe that the State has met its burden of coming forward 
with neutral, nonracial explanations for each peremptory challenge. 


[3] Finally, the defendant argues that the trial court’s finding was 
deficient because it failed to determine whether the defendant had 
proven purposeful discrimination, the third step in a Batson chal- 
lenge. We disagree. Following the prosecutor’s explanations, the trial 
court made the following finding: 


Well, the Court will find that based on the questions asked 
and the jurors interviewed, the defendant has failed to establish a 
prima facie pattern of discriminatory use of challenges on behalf 
of the district attorney but out of an abundance of caution the 
Court has asked the district attorney to articulate reasons and the 
district attorney has articulated valid reasonable and satisfactory 
reasons for his use of challenges which are totally aside from race 
and the Court will deny the challenge under Batson. 


The trial court clearly found that the defendant failed to establish a 
Batson claim and specifically denied the defendant's challenge. 
Common sense, therefore, dictates that the trial court determined 
that the defendant failed in his effort to show purposeful discrimina- 
tion, even without specifically stating so for the record. This assign- 
ment of error is therefore overruled. 


SENTENCING PHASE 


[4] In his next assignment of error, the defendant contends that the 
trial court deprived him of his constitutional right to produce relevant 
mitigating evidence under the Eighth Amendment to the United 
States Constitution and the United States Supreme Court’s opinion in 
Lockett v. Ohio, 438 U.S. 586, 57 L. Ed. 2d 973 (1978). Specifically, the 
defendant argues that the trial court erred by preventing the jury from 
considering writings of the defendant during its deliberations in the 
sentencing phase of the trial. 


At the sentencing phase, defendant called Dr. Gary Hoover, a psy- 
chologist, to the stand. Defense counsel asked Dr. Hoover to identify 
a series of poems and writings allegedly written by the defendant. 
After the State objected to the admission of these writings, defense 
counsel attempted, with the trial court’s permission, to lay a founda- 
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tion for their introduction. Dr. Hoover testified that he had not used 
the writings to form his opinion as to the defendant’s specific psychi- 
atric diagnoses, but that the writings lent “a great deal of under- 
standing to the life of [the defendant]” and were part of the “ultimate” 
opinion to which he had testified. The trial court decided to allow the 
writings into evidence but would not permit them to be read to or 
passed to the jury, or used during closing arguments. The trial court 
did specifically rule, however, that if Dr. Hoover had used some part 
of the writings as a specific basis for his opinion, then defense coun- 
sel could present that to the jury. 


We conclude that the defendant has not been deprived of any con- 
stitutional rights by this ruling. The trial court properly ruled that 
defense counsel could question Dr. Hoover about the content of the 
writings provided they formed the specific basis for his opinion. 
Defense counsel chose not to do so for good reason. Dr. Hoover tes- 
tified that the defendant’s writings were helpful to him in under- 
standing the defendant’s life and forming his “ultimate” opinion. 
However, Dr. Hoover also clearly testified that he had not used the 
writings to form his opinion as to the defendant's specific psychiatric 
diagnoses. The record fails to show any instance in which Dr. Hcover 
offered an “ultimate” opinion other than or different from the specific 
diagnoses of bipolar disorder and antisocial personality disorder. 


Furthermore, a careful review of the record reveals that the writ- 
ings were neither pertinent nor dependable as required by this Court’s 
decision in State v. Rose, 339 N.C. 172, 200, 451 S.E.2d 211, 227 (1994), 
cert. denied, —— U.S. —-, 132 L. Ed. 2d 818 (1995). The writings were 
either unsigned or signed by someone using the name “Lord Insane.” 
Dr. Hoover did not testify in what context he saw the writings or 
under what circumstances he was given the writings. Moreover, Dr. 
Hoover never testified as to how he knew that the writings were actu- 
ally defendant’s. The record is simply devoid of any evidence tending 
to show that these writings were actually written by the defendant. 
Accordingly, this assignment of error is overruled. 


[5] In his third assignment of error, the defendant contends that 
the trial court erred by failing to submit the statutory mitigating cir- 
cumstance that “[t]he capacity of the defendant ... to conform 
his conduct to the requirements of the law was impaired.” N.C.G.S. 
§ 15A-2000(f1)(6) GSupp. 1995). 


The defendant’s psychologist, Dr. Hoover, testified that the 
defendant suffered from bipolar disorder, antisocial personality dis- 
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order and substance abuse. With regard to antisocial personality dis- 
order, Dr. Hoover testified as follows: 


Essentially the anti-social personality disorder exists in an 
individual who is unable to conform his or her behavior to soci- 
eties’ expectations and they behave in an anti-social and often 
illegal ways. The term “anti-social” itself does not necessarily 
connote illegal behavior but often we find with anti-social per- 
sonalities that they do engage in illegal behavior. The term “anti- 
social” simply means that the individual is not able to conform 
their behavior to the general expectations of society.... 


Dr. Hoover’s testimony is the only evidence which defendant con- 
tends supports the submission of the (f)(6) mitigator. 


A close reading of Dr. Hoover's testimony, however, reveals that 
when asked about the defendant’s antisocial personality disorder, Dr. 
Hoover responded by describing only its general symptoms. Dr. 
Hoover spoke of the disorder “in an individual” affecting “his or her” 
ability to conform. Dr. Hoover went on to say of these individuals that 
“they” behave in antisocial ways. Dr. Hoover never testified that the 
defendant was unable to conform his conduct to the requirements of 
the law or that the defendant was suffering from antisocial personal- 
ity disorder at the time of the murder. In other words, it is apparent 
that Dr. Hoover did not testify that the defendant himself was subject 
to an inability to conform or impairment in conforming his conduct to 
the requirements of the law at the time he murdered the victim. It is 
not enough for a defense expert to proffer in general a definition of a 
disorder without any testimony as to the specific symptoms from 
which a particular defendant suffers. We therefore find no error in the 
trial court’s failure to submit the (f)(6) mitigating circumstance. This 
assignment of error is overruled. 


[6] In his fourth assignment of error, the defendant contends that the 
trial court erred by refusing the defendant’s request for a peremptory 
instruction on the statutory mitigating circumstance that the offense 
was committed while the defendant was under the influence of a 
mental or emotional disturbance. N.C.G.S. § 15A-2000(f)(2). 


A capital defendant is entitled to a peremptory instruction when 
a mitigating circumstance is supported by uncontradicted evidence. 
State v. Johnson, 298 N.C. 47, 76, 257 S.E.2d 597, 618 (1979). A 
peremptory instruction tells the jury to answer the inquiry in the man- 
ner indicated by the trial court if it finds that the fact exists as all the 
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evidence tends to show. Id. at 75, 257 S.E.2d at 617. However, even 
where all of the evidence supports a finding that the mitigating cir- 
cumstance exists and a peremptory instruction is given, the jury is 
still free to reject the circumstance if it does not find the evidence 
credible or convincing. State v. Rouse, 339 N.C. 59, 107, 451 S.E.2d 
543, 570 (1994), cert. denied, ——- U.S. —-, 183 L. Ed. 2d 60 (1995). 


In the case sub judice, Dr. Hoover’s testimony is the only evi- 
dence offered by the defendant to support the submission of this mit- 
igating circumstance. However, Dr. Hoover did not testify that the 
defendant was under the influence of either bipolar disorder or anti- 
social personality disorder at the time of the murder. Dr. Hoover's 
uncontradicted testimony merely revealed that the defendant suf- 
fered from bipolar disorder and from antisocial personality disorder. 
There is simply no evidence in the record that the defendant was 
under the influence of either disorder at the time the offense was 
committed. Therefore, the submission of a peremptory instruction 
was not required, and we find no error in the trial court’s failure to so 
instruct. This assignment of error is overruled. 


[7] In his fifth assignment of error, the defendant contends that the 
trial court erred by permitting the prosecutor to cross-examine Dr. 
Hoover regarding the defendant’s prior incarceration in South 
Carolina. 


During the prosecutor’s cross-examination of Dr. Hoover, the fol- 
lowing exchange took place: 


Q. What other records did you receive? 

A. South Carolina Department of Corrections. 

Q. Okay. And about what age are we talking about on those’ 
A. Same time span. 

Q. Twenty to twenty-two? 

A. Yes. That age range. 


@. Did those records indicate that he spent any time in South 
Carolina Department of Corrections? 


A. Yes. They do. 


Q. Did you use those records as a basis for formulating some of 
your theories and your opinion here today? 
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A. Yes. 


Q. So you're well aware of his run-ins with the law down there in 
South Carolina? 


A. Yes. I am. 


Q. Are you familiar with the attack on the prison guard down 
there? 


A. Yes, sir. 
{DEFENSE COUNSEL]: Objection. 
THE Court: Overruled. 


Q. Are you familiar with the prison—the attack on the prison 
guard down there? 


A. Yes. Yes, I am. 


Q. And you're familiar with the incident when he was able to take 
a—some type of an item or handmade knife and push it through 
a riot shield during a disturbance down there in the South 
Carolina Department of Corrections? 


[DEFENSE COUNSEL]: Objection. 
THE Court: I'll sustain that. 


Q. Are you familiar with his criminal record down there 
involving the assault on the officer down there? 


[DEFENSE COUNSEL]: Objection. Asked and answered. 
THE CourT: Overruled. 
THE WITNESS: Yes. 


Defendant specifically argues that the trial court should have sus- 
tained his objections because evidence of the assault on the prison 
guard was not elicited by the State for impeachment purposes or to 
counter mitigating evidence. Instead, the defendant argues that the 
evidence was used as a de facto aggravating circumstance by per- 
suading the jury that the defendant would be a dangerous prisoner if 
given a life sentence. We conclude that the prosecutor properly ques- 
tioned the defendant’s expert witness regarding the underlying data 
used to form his opinions. 
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Rule 705 of the North Carolina Rules of Evidence provides in per- 
tinent part: 


The expert may testify in terms of opinion or inference and 
give his reasons therefor without prior disclosure of the underly- 
ing facts or data, unless an adverse party requests otherwise, in 
which event the expert will be required to disclose such underly- 
ing facts or data on direct examination or voir dire before stating 
the opinion. The expert may in any event be required to disclose 
the underlying facts or data on cross examination. 


N.C.G.S. § 8C-1, Rule 705 (1992) (emphasis added). 


In the case sub judice, Dr. Hoover testified on direct examination 
that he had obtained records from nine sources as part of his foren- 
sic psychological evaluation of the defendant. Dr. Hoover also testi- 
fied that symptoms of the defendant’s bipolar disorder included 
episodic run-ins with the law. On cross-examination, Dr. Hoover tes- 
tified that he used records from the South Carolina Department of 
Corrections as a basis for formulating his opinions. Evidence regard- 
ing defendant’s behavior while incarcerated in South Carolina was 
contained in those records. Therefore, pursuant to Rule 705, it was | 
proper for the prosecutor, during cross-examination, to question Dr. 
Hoover regarding those records, as they were used to formulate his 
opinion that defendant was suffering from bipolar disorder. The trial 
court’s rulings were in all respects proper. This assignment of error is 
accordingly overruled. 


[8] In his sixth assignment of error, the defendant argues that the 
trial court erred by instructing the jury that it must unanimously 
agree on its answer to Issue Four on the “Issues and 
Recommendation as to Punishment” form. 


This Court has recently addressed the issue of unanimity as 
to Issues Three and Four in State v. McCarver, 341 N.C. 364, 462 
S.E.2d 25 (1995), cert. denied, —— U.S. —, 134 L. Ed. 2d 482, (1996). 
In McCarver, this Court held that “any issue which is outcome de- 
terminative as to the sentence a defendant in a capital trial will 
receive ... must be answered unanimously by the jury.” /d. at 390, 
462 S.E.2d at 39. Issues One, Three and Four are outcome determi- 
native. Id. Accordingly, we conclude that the trial court did not err 
by instructing the jury that it must be unanimous in its answer on 
Issue Four of the “Issues and Recommendation as to Punishment” 
form. 
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[9] In a related assignment of error, the defendant contends that the 
trial court unduly emphasized the necessity for a verdict by its failure 
to properly instruct the jury in accord with N.C.G.S. § 15A-1235(b). 
Section 15A-1235(b) provides: 


Before the jury retires for deliberation, the judge may give an 
instruction which informs the jury that: 


(1) Jurors have a duty to consult with one another and to 


(2) 


(3) 


(4) 


deliberate with a view to reaching an agreement, if it can 
be done without violence to individual judgment; 


Each juror must decide the case for himself, but only 
after an impartial consideration of the evidence with his 
fellow jurors;. 


In the course of deliberations, a Juror should not hesitate 
to reexamine his own views and change his opinion if 
convinced it is erroneous; and 


No juror should surrender his honest conviction as to the 
weight or effect of the evidence solely because of the 
opinion of his fellow jurors, or for the mere purpose of 
returning a verdict. 


N.C.G.S. § 15A-1235(b) (1988). 


In the case sub judice, the following exchange occurred after the 
jury questioned the trial court regarding the necessity of a unanimous 
response to Issue Four on the “Issues and Recommendation as to 
Punishment” form: 


THE COURT: Now let me ask you, I assume—are you making 
progress now or do you feel like—vyou don’t feel like you’re 
hopelessly — 


FOREMAN: —I think that all of us are to a point that, you know, 
we just need to go back but I think everybody’s mind is pretty 
close to the final decision factor. 


THE Court: So you are still deliberating and discussing it and 
moving forward? 


FOREMAN: We have been up until this point. 


THE Court: Let me say a few things to you that you probably 
have heard before and then I'll let you go back. 
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I want to emphasize the fact to you that it is your duty to do 
whatever you can to reach a verdict. You should reason the mat- 
ter over together as reasonable men and women and to reconcile 
your differences if you can without the surrender of conscien- 
tious convictions. However, no juror should surrender his or her 
honest conviction as to the weight or the effect of the evidence 
solely because of the opinion of his or her fellow jurors or for the 
mere purpose of returning a verdict. So I will let you resume your 
deliberations at this time. If you will, step back and see if you can 
reach a verdict, please. 


Relying on State v. Williams, 315 N.C. 310, 338 S.E.2d 75 (1986), 
the defendant argues that the trial court committed reversible er- 
ror by omitting the substance of subsections (2) and (3) of N.C.G.S. 
§ 15A-1235(b). In Williams, this Court stated that when a trial court 
concludes that a jury may be deadlocked and gives any of the instruc- 
tions included in N.C.G.S. § 15A-1235(b), the trial court must give all 
of the instructions listed. Jd. at 327, 338 S.E.2d at 85. 


We find no error in the trial court’s paraphrase of this instruction. 
In Williams, the jury specifically announced to the trial court that the 
jury was unable to reach a verdict. Under such circumstances, it was 
error not to give the full instruction set out in N.C.G.S. § 154-1235, Id. 
Here, however, the jury never indicated that it was deadlocked or that 
it was having difficulty reaching a unanimous decision. The jury fore- 
man stated that the jury was “pretty close” to a final decision and that 
up until its break for the question regarding Issue Four, the jury was 
discussing the issues and moving forward. This Court has held that it 
is not error for the trial court to give less than the full instruction set 
out in N.C.G.S. § 15A-1235 when the jury does not indicate that it is 
deadlocked or having difficulty reaching a unanimous verdict. State 
v. Williams, 339 N.C. 1, 39-40, 452 S.E.2d 245, 268 (1994), cert. denied, 
— USS. , 133 L. Ed. 2d 61 (1995). 





Furthermore, we note that the defendant failed to object to the 
trial court’s instruction. Our review is therefore limited to a determi- 
nation of whether the omission constituted “plain error.” Assuming, 
arguendo, that the trial court erred, we cannot say that the error was 
so fundamental or prejudicial that it amounted to plain error. The trial 
court instructed the jurors that they had a duty to “reason the matter 
over together as reasonable men and women” to reach a verdict, but 
only if it could be done without the surrender of each jguror’s honest 
convictions. This portion of the trial court’s instruction conveyed to 
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the jurors that they were not to sacrifice their individual beliefs in 
order to reach a verdict. In other words, the instruction conveyed the 
essence of N.C.G.S. § 15A-1235(b). It is clear, therefore, that the 
instruction could not have had a prejudicial impact. This assignment 
of error is overruled. 


{10] In his last assignment of error, the defendant contends that the 
trial court erred by instructing the jury to consider a conviction, 
which occurred after the commission of this offense, as evidence sup- 
porting the N.C.G.S. § 15A-2000(e)(3) aggravating circumstance. 


The sole aggravating circumstance submitted to the jury in the 
case sub judice was whether the defendant “had been previously con- 
victed of a felony involving the use or threat of violence to the per- 
son.” N.C.G.S. § 15A-2000(e)(3). The prosecutor submitted two prior 
felony convictions, one of which was an armed robbery, in support of 
this aggravating circumstance. Defendant committed the armed rob- 
bery on 2 April 1993. Defendant committed the present murder on 25 
September 1993. Defendant was convicted of the armed robbery on 6 
October 1993. The defendant’s trial for the murder of Mr. Stafford 
began on 25 April 1994. Defendant argues that because the conviction 
for armed robbery was entered eleven days after he murdered the vic- 
tim in this case, it was inadmissible as support for the (e)(8) aggra- 
vating circumstance. Defendant insists that the legislature’s concern 
was with the date of conviction, not the date of the crime itself. 


In State v. Goodman, 298 N.C. 1, 257 S.E.2d 569 (1979), this Court 
held that the “previously convicted” language used by the legislature 
in subsection (e)(3) refers to criminal activity conducted prior to the 
events out of which the charge of murder arose. Id. at 23, 257 S.E.2d 
at 584. The emphasis is on the date of the prior violent felony, not the 
date of conviction. Therefore, it is our holding that so long as the 
prior violent felony occurred before the date the capital defendant 
committed murder and the capital defendant is convicted of the vio- 
lent felony at some point prior to the capital trial, then compliance 
with the terms of subsection (e)(3) has been achieved. We accord- 
ingly overrule defendant's assignment of error. 


PRESERVATION ISSUES 


[11-15] The defendant raises five issues which he concedes have 
been decided against him by this Court: (1) the trial court erred by 
denying defendant’s request to question prospective jurors regarding 
their conceptions of parole eligibility, (2) the trial court erred by 
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using the inherently ambiguous terms “satisfaction” and “satisfy” to 
instruct the jury as to the defendant’s burden of proof applicable to 
mitigating circumstances, (3) the trial court erred by instructing the 
jurors that they could reject evidence of mitigation as to nonstatutory 
mitigating circumstances on the basis that the evidence had no miti- 
gating value, (4) the trial court erred by denying the defendant the 
right to examine each juror challenged by the State during death qual- 
ification prior to his or her excusal for cause, and (5) the trial court 
erred in its instruction regarding Issues Three and Four on the “Issues 
and Recommendation as to Punishment” form. We have consiclered 
the defendant’s arguments on these issues and find no compelling 
reason to depart from our prior holdings. Therefore, we overrule each 
of these assignments of error. 


The defendant raises three additional issues which are not con- 
ceded but which defendant nevertheless treats as preservation issues. 


[16,17] First, the defendant argues that the trial court erred by deny- 
ing defendant’s motion for individual voir dire. Second, the defend- 
ant argues that the trial court erred by restricting his ability to con- 
duct an adequate jury voir dire. Defendant recognizes that control of 
jury selection rests within the sound discretion of the trial court. See 
State v. Skipper, 337 N.C. 1, 446 $.E.2d 252 (1994), cert. denied, —— 
U.S. —., 180 L. Ed. 2d 895 (1995). We have reviewed defendant’s argu- 
ments and find no compelling reason to overrule the trial court’s rul- 
ings. Each of these assignments of error is overruled. 


[18] Finally, the defendant argues that the trial court erred by not 
intervening ex mero motu to prevent five generalized instances of 
alleged improper arguments made by the prosecutor during closing 
arguments in the penalty phase of trial. The defendant cites no 
authority in support of his position. We note that this Court has rou- 
tinely allowed prosecutors wide latitude during their closing argu- 
ments. See State v. Moseley, 338 N.C. 1, 449 S.E.2d 412 (1994), cert. 
denied, —- U.S. —-, 131 L. Ed. 2d 738 (1995). We have reviewed each 
asserted instance of improper argument and find no basis to conclude 
that the trial court erred by not intervening ex mero motu. This 
assignment of error is overruled. 


We also note that the defendant raises fifty-nine additional assign- 
ments of error in his pro se supplemental brief. With two exceptions, 
this brief is merely a restatement of the original assignments of error 
contained in the record on appeal. Each “issue” is presented without 
argument or supporting authority. Furthermore, defendant is appar- 
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ently unaware that many of these additional “issues” have already 
been argued in the brief filed by his appellate counsel. Nevertheless, 
we have reviewed each of the additional issues that have not already 
been addressed and find them to be without merit. Therefore, we 
overrule these assignments of error as well. 


PROPORTIONALITY REVIEW 


[19] Having found no error in either the guilt/innocence or sentenc- 
ing phase, we are required by statute to review the record and deter- 
mine (1) whether the evidence supports the aggravating circumstance 
found by the jury; (2) whether passion, prejudice or “any other arbi- 
trary factor” influenced the imposition of the death sentence; and (3) 
whether the sentence “is excessive or disproportionate to the penalty 
imposed in similar cases, considering both the crime and the defend- 
ant.” N.C.G.S. § 15A-2000(d)(2). After thoroughly reviewing the 
record, transcript and briefs in the present case, we conclude that the 
record fully supports the aggravating circumstance found by the jury. 
Further, we find no indication that the sentence of death in this case 
was imposed under the influence of passion, prejudice or any other 
arbitrary factor. We therefore turn to our final statutory duty of pro- 
portionality review. 


One purpose of proportionality review “is to eliminate the possi- 
bility that a person will be sentenced to die by the action of an aber- 
rant jury.” State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 513, 537 
(1987), cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 935 (1988). Another 
is to guard “against the capricious or random imposition of the death 
penalty.” State v. Barfield, 298 N.C. 306, 354, 259 S.E.2d 510, 544 
(1979), cert. denied, 448 U.S. 907, 65 L. Ed. 2d 1187 (1980). We defined 
the pool of cases for proportionality review in State v. Williams, 
308 N.C. 47, 79-80, 301 S.E.2d 335, 355, cert. denied, 464 U.S. 865, 78 
L. Ed. 2d 177 (1983), and State v. Bacon, 337 N.C. 66, 106-07, 446 
S.E.2d 542, 563-64 (1994), cert. denied, —— U.S. —, 130 L. Ed. 2d 
1083 (1995), and we compare the instant case to others in the pool 
that “are roughly similar with regard to the crime and the defendant.” 
State v. Lawson, 310 N.C. 632, 648, 314 S.E.2d 498, 503 (1984), cert. 
denied, 471 U.S. 1120, 86 L. Ed. 2d 267 (1985). Whether the death 
penalty is disproportionate “ultimately rest[s] upon the ‘experienced 
judgments’ of the members of this Court.” State v. Green, 336 N.C. 
142, 198, 443 S.E.2d 14, 47, cert. denied, —- U.S. —, 1380 L. Ed. 2d 547 
(1994). 


In the case sub judice, the jury found the defendant guilty of first- 
degree murder under the theory of felony murder. The jury found as 
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an aggravating circumstance that the defendant “had been previous- 
ly convicted of a felony involving the use or threat of violence to 
the person.” N.C.G.S. § 15A-2000(e)(3). The jury found one statu- 
tory mitigating circumstance, that the offense was “committed 
while defendant was mentally or emotionally disturbed.” N.C.G.S. 
§ 15A-2000(f)(2). The jury also found as nonstatutory mitigating cir- 
cumstances that (1) the defendant was emotionally abused as a child, 
(2) the defendant was abandoned by his mother as a child, (3) the 
defendant’s current psychological disorders are related to his 
mother’s abuse of drugs, and (4) the defendant has a long history of 
alcohol and drug abuse. The jury also found the statutory catchall 
mitigating circumstance. N.C.G.S. § 15A-2000(1)(9). 


In our proportionality review, it is proper to compare the present 
case to those cases in which this Court has concluded that the death 
penalty was disproportionate. State v. McCollum, 334 N.C. 208, 240, 
433 S.E.2d 144, 162 (1993), cert. denied, —- U.S. —, 129 L. Ed. 2d 
895 (1994). We do not find this case substantially similar to any case 
in which this Court has found the death penalty disproportionate. 
Each of those cases is distinguishable from the present case. 


In State v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988), the 
defendant was convicted of first-degree murder based solely upon 
felony murder. The victim died of cardiac arrest after being robbed 
and shot in the legs by the defendant. The only aggravating circum- 
stance found by the jury was that the crime was committed for pecu- 
niary gain. The jury found the existence of numerous mitigating cir- 
cumstances including that the defendant had no significant history of 
prior criminal activity; that he was under the influence of mental or 
emotional disturbance; that he confessed and cooperated upon 
arrest; and that he voluntarily consented to a search of his motel 
room, car, home and storage bin. Finally, this defendant pled guilty 
during trial and acknowledged his wrongdoing before the jury. This 
Court determined that the death sentence was disproportionate 
based not only on the defendant’s conduct at trial, but also in part on 
the fact that the defendant was only trying to rob the victim because 
he fired at the victim’s legs and not at a more vital part of the victim’s 
body. /d. at 329, 372 S.E.2d at 523. In the present case, the defendant 
has a significant criminal history, including at least two prior convic- 
tions for violent felonies. Further, the defendant failed to show any 
remorse for his actions, failed to plead guilty and failed to acknowl- 
edge his wrongdoing before the jury. Finally, the defendant shot the 
victim numerous times at close range in vital areas of the victim's 


26 IN THE SUPREME COURT 


STATE v. LYONS 
[343 N.C. 1 (1996)] 


body. It is a testament to the violence of this crime that the repetitive 
gunshots caused the victim to spin around until he was shot in the 
back. Unlike the defendant in Benson, this defendant clearly wanted 
his victim dead. 


In State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987), the defend- 
ant and a group of coconspirators robbed the victim’s place of busi- 
ness. No evidence showed who the “ringleader” of the group was. 
This Court vacated the sentence of death based on the fact that the 
defendant was only a teenager, and it did not appear that defendant 
Stokes was more deserving of death than an accomplice, who was 
considerably older and received only a life sentence. Jd. at 21, 352 
S.E.2d at 664. In the present case, the defendant was the “ringleader” 
and the shooter. Defendant Stokes was only seventeen years old at 
the time of the crime. Unlike in Stokes, the jury in the present case 
failed to find that the defendant's age was a mitigating circumstance. 
Finally, there was no indication that defendant Stokes had the kind of 
criminal history that the defendant here has accumulated. 


In State v. Rogers, 316 N.C. 203, 341 S.E.2d 713 (1986), overruled 
on other grounds by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 
(1988), the victim was killed during an argument in a parking lot. 
There was also evidence suggesting that the victim was not the 
intended target of the defendant. The sole aggravating circumstance 
found was that the murder was part of a course of conduct. This 
Court determined that this shooting did “not contain the viciousness 
and the cruelty present” in other death cases that involved only the 
course of conduct aggravating circumstance. The case sub judice is 
distinguishable in that the victim was clearly the defendant’s target. 
The defendant violently shot the victim and kept shooting until finally 
shooting the victim in the back. 


In State v. Young, 312 N.C. 669, 325 S.E.2d 181 (1985), the defend- 
ant stabbed the victim twice in the chest during the commission of a 
robbery and burglary. This Court noted, however, that it was the 
defendant’s accomplice who “finished” the victim by stabbing him 
several more times. Jd. at 688, 325 S.E.2d at 193. The present case is 
clearly distinguishable in that it was the defendant who mercilessly 
“finished” the victim. 


In State v. Hill, 311 N.C. 465, 319 S.E.2d 163 (1984), the defendant 
shot a police officer during a struggle near the defendant’s car. This 
Court vacated the sentence of death based upon the speculative 
nature of the evidence, the lack of motive and the absence of any 
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simultaneous offenses, together with three mitigating circumstances 
tending to show the defendant’s lack of past criminal activity and his 
being gainfully employed. Jd. at 479, 319 S.E.2d at 172. In the present 
case, the evidence was anything but speculative. The defendant's 
motive for killing the victim was clear. Finally, the defendant’s history 
shows numerous incarcerations; assaults while incarcerated; and at 
least two previous violent felonies, including another armed robbery. 


In State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983), the 
victim was shot while riding with the defendant in a car. Bondurant 
is distinguishable because the defendant immediately exhibited 
remorse and concern for the victim’s life by directing the driver to go 
to the hospital. The defendant also went into the hospital to secure 
medical help for the victim, voluntarily spoke with police officers and 
admitted to shooting the victim. In the present case, by contrast, after 
rendering the victim helpless after shooting him once, the defendant 
literally held the victim’s life in his hands. Instead of seeking aid for 
the victim, or simply leaving the scene, the defendant chose to ensure 
the victim’s death by shooting the victim several additional times. 
Further, the defendant certainly showed no remorse and did not seek 
medical help for the victim. 


In State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983), the 
defendant flagged down the victim as the victim passed in his truck. 
Later, the victim’s body was found in the truck. He had been shot 
twice in the head, and his wallet was missing. The defendant was con- 
victed of first-degree murder, kidnapping and robbery with a danger- 
ous weapon. This Court vacated the kidnapping and armed robbery 
convictions because of the insufficiency of the evidence and vacated 
the death sentence because there was no evidence regarding what 
had occurred after the defendant left with the victim. In contrast, the 
evidence in the case sub judice is precise as to the attempted armed 
robbery and the murder. It is equally clear that the defendant, when 
faced with an uncooperative victim, simply began to shoot the victim 
and continued to do so until the victim was no longer in his way. 


Furthermore, we reiterate that the jury in the case sub judice 
found as an aggravating circumstance that the defendant had previ- 
ously been convicted of a violent felony. The jury’s finding of the 
prior conviction of a violent felony aggravating circumstance is Sig- 
nificant in finding a death sentence proportionate. See State v. 
Harris, 338 N.C. 129, 449 S.E.2d 371 (1994), cert. denied, —~- U.S. —, 
131 L. Ed. 2d 752 (1995). We have recently noted that none of the 
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cases in which the sentence was found to be disproportionate has 
included this aggravating circumstance. State v. Rose, 335 N.C. 301, 
351, 439 S.E.2d 518, 546, cert. denied, —— U.S. —, 129 L. Ed. 2d 883 
(1994). 


For the foregoing reasons, we conclude that each case where this 
Court has found a sentence of death disproportionate is distinguish- 
able from the case sub judice. 


It is also proper for this Court to “compare this case with the 
cases in which we have found the death penalty to be proportionate.” 
McCollum, 334 N.C, at 244, 433 S.E.2d at 164. Although this Court con- 
siders all of the cases in the pool when engaging in our duty of pro- 
portionality review, we have repeatedly stated that “we will not 
undertake to discuss or cite all of those cases each time we carry out 
that duty.” Jd. It suffices to say here that we conclude the present 
case is more similar to certain cases in which we have found the sen- 
tence of death proportionate than those in which we have found the 
sentence of death disproportionate or those in which juries have con- 
sistently returned recommendations of life imprisonment. 


Finally, we noted in State v. Daniels, 337 N.C. 248, 446 S.E.2d 298 
(1994), cert. denied, —— U.S. —,, 130 L. Ed. 2d 895 (1995), that simi- 
larity of cases is not the last word on the subject of proportionality. 
Id. at 287, 446 S.E.2d at 325. Similarity “merely serves as an initial 
point of inquiry.” Id.; see also State v. Green, 336 N.C. 142, 198, 443 
S.E.2d 14, 46-47. The issue of whether the death penalty is propor- 
tionate in a particular case ultimately rests “on the experienced judg- 
ment of the members of this Court, not simply on a mere numerical 
comparison of aggravators, mitigators, and other circumstances.” 
Daniels, 337 N.C. at 287, 446 S.E.2d at 325. 


Based on the nature of this crime, and particularly the distin- 
guishing features noted above, we cannot conclude as a matter of law 
that the jury’s recommendation or the sentence of death was exces- 
sive or disproportionate. We hold that the defendant received a fair 
trial and sentencing proceeding, free of prejudicial error. 


NO ERROR. 


Justice WHICHARD concurring. 


On the issue presented by defendant’s sixth assignment of error, 
I joined in Justice Frye’s dissenting opinions in State v. McCarver, 
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341 N.C. 364, 462 S.E.2d 25 (1995), cert. denied, —— U.S. —, 134 
L. Ed. 2d 482 (1996), and State v. McLaughlin, 341 N.C. 426, 462 
S.E.2d (1995), cert. denied, ——- U.S. —, 133 L. Ed. 2d 879, (1996). I 
continue to believe those dissenting opinions were correct. A major- 
ity of this Court ruled to the contrary, however, and the United States 
Supreme Court has since denied certiorari in those cases. I thus now 
consider myself bound by the majority position and will no longer dis- 
sent or concur in the result in cases presenting the issue of unanimity 
as to Issues Three and Four. 


Justice FRYE joins in this concurring opinion. 


STATE OF NORTH CAROLINA v. ERNEST A. KING 


No. 69A94 
(Filed 4 April 1996) 


1. Assault and Battery § 26 (NCI4th)— aggravated assault— 
intent—acting individually or in concert—sufficiency of 
evidence 


The evidence was sufficient to allow the jury to reasonably 
conclude that defendant, individually or in concert with another, 
intended to and did shoot an assault victim so as to support the 
trial court’s submission to the jury of the charge of assault with a 
deadly weapon with intent to kill inflicting serious injury where 
the evidence tended to show that defendant threatened to make 
Peaks a “ghost” because Peaks had robbed a “lieutenant” in 
defendant’s drug organization; defendant and his accomplice 
approached Peaks as Peaks was trying to open the back door of 
a blue car with tinted windows; defendant and his accomplice 
shot at Peaks and then shot at the blue car; the accomplice fired 
two .38-caliber handguns, and defendant admitted that he was 
armed with and fired the entire clip from his 9-millimeter hand- 
gun; the victim, who had been shot several times, was found lying 
in the front seat of the blue car; and a fired 9-millimeter bullet 
was discovered on the front passenger floorboard of the car near 
the victim. 


Am Jur 2d, Assault and Battery §§ 92 et seq. 
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2. Evidence and Witnesses § 222 (NCI4th)— high-speed chase 


four months after crimes—evidence of flight 


The trial court in a murder and assault trial did not err by 
admitting evidence concerning a high-speed car chase of defend- 
ant by a police officer four months after the crimes as evidence of 
flight and by instructing the jury that it could consider evidence 
of flight in determining defendant’s guilt since (1) there was evi- 
dence that defendant fled from Durham to New York after shoot- 
ing the victims in order to avoid arrest; (2) the four intervening 
months between the shootings and the car chase did not rob this 
evidence of its relevance and probative value to show defendant's 
consciousness of guilt; (8) there is no requirement that defendant 
be aware of the initiation of formal charges against him for evi- 
dence of flight to be admissible upon the question of guilt; (4) the 
fact that an inference may be drawn that defendant was eluding 
arrest for more recent offenses does not make the instruction on 
flight erroneous in this case; and (5) evidence that defendant 
committed other crimes during the high-speed chase did not ren- 
der evidence of the chase inadmissible. 


Am Jur 2d, Evidence §§ 532-535. 


. Evidence and Witnesses § 2518 (NCI4th)— no possession 


of weapon by victim—absence of personal knowledge—tes- 
timony incompetent but not prejudicial 


Although testimony by a murder victim’s sister that the victim 
did not possess a handgun at the time he was killed because he 
had pawned his gun two days earlier was relevant to rebut 
defendant’s claim of self-defense, this testimony was a mere con- 
clusion and incompetent because there was no showing that the 


- witness had personal knowledge that the victim did not possess a 


gun on the day he was killed. However, the admission of this tes- 
timony was not prejudicial error where all the testimony at trial 
tended to show that no weapon was discovered on or around the 
victim, and the victim’s sister had an obvious bias in so testifying. 
N.C.G.S. § 8C-1, Rule 602. 


Am Jur 2d, Witnesses §§ 178-180. 


. Evidence and Witnesses § 357 (NCI4th)— murder trial— 


details of drug dealings—admissibility to show motive 


Where evidence was presented in a murder trial that the vic- 
tim had robbed one of defendant’s drug “lieutenants” and that 
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defendant had stated that “nobody was going to take nothing” 
from him, testimony concerning the details of defendant’s drug 
dealings, including the quantities and street prices of drugs sold, 
was not improper character evidence but was admissible under 
N.C.G.S. § 8C-1, Rule 404(b) to show defendant’s motive for 
shooting the victim by showing how much money defendant or 
his drug organization may have lost from the robbery. If testi- 
mony concerning the names, ages and places of birth of defend- 
ant’s drug dealers was not probative of defendant’s motive, such 
testimony was not prejudicial in light of the overall physical and 
testimonial evidence presented in the case and the trial court’s 
instruction that evidence of defendant’s previous criminal con- 
duct was not evidence of defendant’s guilt of the murder. 


Am Jur 2d, Evidence §§ 435, 436. 


Admissibility, under Rule 404(b) of the Federal Rules 
of Evidence, of evidence of other crimes, wrongs, or acts 
similar to offense charged to show preparation or plan. 47 
ALR Fed. 781. 


5. Criminal Law § 555 (NCI4th)— improper testimony— 
motion for mistrial—sufficiency of curative instructions 


The trial court did not err in the denial of defendant’s motion 
for a mistrial in a murder prosecution when a witness testified 
that defendant told him that he had already beaten a murder 
charge in New York and had done “a year on it” where the trial 
court sustained defendant’s objection, allowed a motion to strike, 
and instructed the jury that “you won't consider that at this time.” 
While it would have been better for the trial court not to have 
included the words “at this time” in the curative instruction, any 
prejudice to defendant from this testimony was cured by the 
curative instruction and the trial court’s subsequent instruction 
that evidence of defendant’s previous criminal conduct was not 
evidence of defendant’s guilt in this case. 


Am Jur 2d, Trial §§ 1478-1485. 


6. Appeal and Error § 150 (NCI4th)— self-incrimination— 
assertion by defense witness—violation of defendant’s 
rights—failure to preserve issue for appeal 

Defendant failed to preserve for appellate review an issue as 
to whether his constitutional rights were violated by the trial 
court’s rulings disallowing a defense witness's assertion of his 
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right against self-incrimination for certain questions and by 
alleged prosecutorial misconduct in posing questions to the wit- 
ness when the State knew the witness would invoke his right 
against self-incrimination in response to those questions where 
counsel for the witness interposed several objections to safe- 
guard the witness's right againt self-incrimination; defense coun- 
sel’s remarks to the court focused exclusively on protecting the 
witness's rights and did not inform the court that defendant con- 
tended that the prosecutor's questions and the trial court’s rulings 
placed defendant's rights to a fair trial and due process in jeop- 
ardy; defendant failed to move for a mistrial; and defendant failed 
to request that the jury be instructed that it was not to draw any 
adverse inferences against defendant based on the witness’s 
assertion of his privilege against self-incrimination. 


Am Jur 2d, Appellate Review § 614. 


7. Evidence and Witnesses § 2983 (NCI 4th)— impeachment of 
defense witness—prior conviction—scope of inquiry—fac- 
tual elements of crime 


The prosecutor’s question to a defense witness as to whether 
he had been convicted “for kicking Joseph Kinnion in the mouth 
and cutting him so that he had to get 13 stitches” did not exceed 
the scope of proper inquiry under N.C.G.S. § 8C-1, Rule 609(d) 
since the question related to the factual elements of the crime 
rather than the tangential circumstances of the crime. Even if the 
question did exceed the proper scope of inquiry, this error was 
not prejudicial in light of the overwhelming evidence of defend- 
ant’s guilt. 


Am Jur 2d, Witnesses §§ 862-866, 910-916. 


Cross-examination of character witness for accused 
with reference to particular acts or crimes—modern state 
rules. 13 ALR4th 796. 


Construction and application of Rule 609(a) of the 
Federal Rules of Evidence permitting impeachment of wit- 
ness by evidence of prior conviction of crime. 39 ALR Fed. 
570. 


Appeal as of right by defendant pursuant to N.C.G.S. § 7A-27(a) 
from a judgment imposing a sentence of life imprisonment entered by 
Allen (J.B., Jr.), J., at the 13 September 1993 Mixed Session of 
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Superior Court, Durham County, upon a jury verdict finding defend- 
ant guilty of first-degree murder. Defendant’s motion to bypass the 
Court of Appeals as to an additional conviction was allowed by this 
Court 7 June 1994. Heard in the Supreme Court 10 April 1995. 


Michael F! Easley, Attorney General, by Mary D. Winstead, 
Associate Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Daniel R. 
Pollitt, Assistant Appellate Defender, for defendant-appellant. 


LAKE, Justice. 


Defendant was tried noncapitally for the first-degree murder of 
Meredith Mark Peaks and for the assault with a deadly weapon with 
intent to kill inflicting serious injury upon Earl Green. The jury 
returned verdicts of guilty of first-degree murder and guilty of assault 
with a deadly weapon inflicting serious injury. Judge Allen sentenced 
defendant to life imprisonment for the murder and ten years for the 
assault, the sentences to run consecutively. We find no prejudicial 
error and, accordingly, uphold defendant’s convictions. 


The evidence presented at trial tended to show that defendant, 
Ernest A. King, also known by the nickname, “O,” operated a clrug- 
selling organization in Durham near the Commerce Street Housing 
Project in the early part of 1992. Eric Shaw sold cocaine for defend- 
ant and testified for the State as an eyewitness. According to Shaw, 
defendant regularly carried a 9-millimeter handgun which he kept 
tucked in the front of his pants. Another of defendant’s workers, 
“Face,” carried two .38-caliber handguns; one he tucked in the side of 
his pants, and one he carried in his hand. 


The victim, Meredith Mark Peaks, was known as a “stick-up” man 
who robbed drug dealers of their cash and drugs. On occasion, Shaw 
had been involved with Peaks in such activities. Shaw explained that 
a few days before Peaks’ murder, Peaks robbed one of defendant’s 
workers, Merk. When Merk told defendant about the robbery, Shaw 
heard defendant remark that “nobody was going to take nothing” 
from him. 


On 20 February 1992, Shaw and defendant's other workers were 
selling drugs for defendant when Shaw heard Peaks yell out, “None of 
these m——-f———_ are going to do nothing to Mark Peaks.” 
Defendant asked who had yelled and was told that it was Peaks. 
Defendant replied, “I’m going to make him a ghost.” According to 
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Shaw, that meant defendant was going to kill Peaks. Defendant 
instructed Shaw to shoot Peaks in the legs if he came towards him so 
Peaks could not get away. As Peaks reached to open the back door of 
a blue car with tinted windows, defendant and “Face” approached. 
Peaks faced defendant and asked, “What’s up?” Defendant responded, 
“F—- that s—-,” and he and “Face” began to shoot at Peaks and then 
at the car. After defendant finished shooting, he turned to walk away, 
but went back to Peaks, leaned over and shot him once more saying, 
“Now you're a ghost.” With that, defendant got into a car and drove 
away. 


Officer Richard Smith, the first officer at the scene, arrived only 
minutes after the shooting. Approximately 150 to 200 yards from 
Commerce Street, Officer Smith found a black male, later identified 
as Peaks, lying facedown in a parking lot to the left rear of a blue car. 
Peaks had suffered nine gunshot wounds to the head, chest, arm and 
legs. There were bullet holes in the windshield of the car, and several 
shell casings and bullet fragments were found near Peaks’ body. 
Officer S.T. Brame arrived at the scene just after Officer Smith. As the 
officers were securing the scene, the horn of the blue car sounded, 
and Officer Smith saw a foot fall out of the car. Officer Smith discov- 
ered Earl Green lying across the front seat of the car. He had been 
shot in the penis, both upper legs and the left knee. A police identifi- 
cation technician discovered a fired 9-millimeter bullet on the front, 
passenger floorboard of the car. No weapons of any kind were found 
around the car, on Mark Peaks or on Earl Green. 


Of the bullets recovered from the scene, it was determined that 
five 9-millimeter bullets were fired from the same gun. Two .38- 
caliber bullets were fired from another gun, and three .38-caliber bul- 
lets were fired from a third gun. Thus, one 9-millimeter handgun and 
two .38-caliber handguns had fired these bullets. 


Defendant was arrested in Virginia and was extradited to North 
Carolina on 10 July 1992 to face the charges against him. 


Defendant presented evidence and testified on his own behalf 
that he was from Brooklyn, New York, and moved to Durham in the 
early part of 1992. Defendant testified that on 20 February 1992, he 
saw Peaks sitting on the trunk of a blue car. Another stocky male was 
standing next to Peaks. Defendant did not know Peaks and did not 
recognize the other male, but defendant had heard Peaks’ name many 
times. As defendant walked by, he observed Peaks carefully because 
of “the type of business [defendant] was into.” Peaks asked defendant 
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for a light, and defendant told Peaks he did not smoke. Defendant 
became suspicious of the conversation because, as defendant 
explained, “The type of things that I was involved with I know you 
have to be cautious every day and I have been hurt before. I have hurt 
people before.” Defendant had just decided to put some distance 
between himself and Peaks when he heard Peaks say, “Don’t move.” 
Peaks shot at defendant and defendant ducked behind the blue car. 
Defendant fired the entire clip of his 9-millimeter handgun at Peaks; 
defendant did not reload because he did not have another clip with 
him. Defendant could not tell where the stocky male with Peaks had 
gone. After the shooting, defendant ran away on foot. He left Durham 
later that night and drove to New York, by himself, to get the gun out 
of North Carolina. 


Defendant further admitted that he brought cocaine from New 
York to Durham to sell every one and one half to three weeks. He 
never sold this cocaine himself; rather, he “fronted” cocaine to his 
workers, who sold the drug and brought the money back to him. 
Defendant denied that Eric Shaw sold drugs for him. Defendant also 
explained that Merk “was not a street level dealer[;} Merk was more 
what you would call a lieutenant.” Merk’s job was to collect money 
from the workers when defendant was not around. Defendant admit- 
ted he had heard of Peaks’ reputation as a robber, but denied that any 
of his workers had been robbed. Defendant also testified that if one 
of his workers was robbed, he would not feel compelled to do any- 
thing about it. 


Defendant brings forward seven assignments of error. 


[1] Defendant first argues it was error for the trial court to deny his 
motion to dismiss the charge of assault with a deadly weapon with 
intent to kill inflicting serious injury based on the insufficiency of the 
evidence. The jury convicted defendant of assault with a deadly 
weapon inflicting serious injury. Defendant contends his conviction 
must now be set aside because no substantial evidence demonstrates 
defendant, individually or in concert with another, shot Earl Green; 
and no substantial evidence demonstrates defendant, individually or 
in concert with another, intended to shoot Earl Green. Based upon 
our review of the record, we conclude the evidence in these respects 
was sufficient for the jury’s consideration and determination. 


The essential elements of assault with a deadly weapon with 
intent to kill inflicting serious injury are: “(1) an assault, (2) with a 
deadly weapon, (3) with intent to kill, (4) inflicting serious injury, (5) 
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not resulting in death.” State v. Reid, 335 N.C. 647, 654, 440 S.E.2d 
776, 780 (1994). This Court has concluded the following regarding the 
theory of acting in concert: 


It isnot... necessary for a defendant to do any particular act con- 
stituting at least part of a crime in order to be convicted of that 
crime under the concerted action principle so long as he is pres- 
ent at the scene of the crime and the evidence is sufficient to 
show he is acting together with another who does the acts neces- 
sary to constitute the crime pursuant to a common plan or pur- 
pose to commit the crime. 


State v. Joyner, 297 N.C. 349, 357, 255 S.E.2d 390, 395 (1979). 


The law concerning motions to dismiss is well settled. “If there is 
substantial evidence—whether direct, circumstantial, or both—to 
support a finding that the offense charged has been committed and 
that the defendant committed it, the case is for the jury and the 
motion to dismiss should be denied.” State v. Locklear, 322 N.C. 349, 
358, 368 S.E.2d 377, 383 (1988). Substantial evidence is that evidence 
which a reasonable mind might accept as adequate to support a con- 
clusion. State v. Vause, 328 N.C. 231, 400 S.E.2d 57 (1991). The evi- 
dence must be viewed in the light most favorable to the State, and the 
State must receive every reasonable inference to be drawn from the 
evidence. State v. Powell, 299 N.C. 95, 261 S.E.2d 114 (1980). Any con- 
tradictions or discrepancies arising from the evidence are properly 
left for the jury to resolve and do not warrant dismissal. Jd. at 99, 261 
S.E.2d at 117. 


Viewing the evidence in the light most favorable to the State and 
drawing all reasonable inferences in its favor, the testimony of eye- 
witness Eric Shaw tended to show that defendant threatened to make 
Mark Peaks a “ghost” because Peaks had robbed Merk, a “lieutenant” 
in defendant’s drug organization. On 20 February 1992, Peaks went to 
the housing project, and defendant instructed Eric Shaw to shoot 
Peaks in the legs so Peaks could not run away. Defendant and “Face” 
approached Peaks as Peaks was trying to open the back door of a 
blue car with tinted windows. Defendant and “Face” shot at Peaks, 
and then they shot at the blue car. While Shaw testified he did not see 
anyone else at the car, he believed that someone may have been 
inside the blue car because Peaks was trying to open the back door. 


The police arrived at the scene only minutes after the shots were 
fired. They heard the car horn sound and found Earl Green lying in 
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the front seat. He had been shot several times, twice in the upper 
legs and once in the left knee. The emergency medical technician 
assigned to Green noticed bullet holes in the car windshield, and a 
fired 9-millimeter bullet was discovered on the front, passenger 
floorboard of the car. Shaw testified, and defendant admitted, he car- 
ried a 9-millimeter handgun. Further, Shaw testified “Face” carried 
two .38-caliber handguns. The bullets recovered at the crime scene 
indicated that three guns had fired them: one 9-millimeter handgun 
and two .38-caliber handguns. 


Defendant himself admitted that a stocky male was with Peaks 
when defendant and “Face” approached the car. Further, Herbert 
Blue, who met defendant in Central Prison after the shooting, testi- 
fied that defendant asked him how Earl Green was doing. 


From the totality of the evidence, we conclude that a jury could 
reasonably infer and find as fact that Earl Green was in the driver's 
seat inside the blue car when defendant and “Face” began to shoot 
Peaks. Seeing Green inside the car, defendant and “Face” shot at the 
car, hitting Green in the legs, the same place defendant had earlier 
instructed Shaw to shoot Peaks. Defendant, by his own admission as 
well as the testimony of Shaw, was armed with and fired the entire 
clip from his 9-millimeter handgun that night. A fired 9-millimeter bul- 
let was discovered on the front, passenger floorboard of the car near 
Green. We conclude this evidence was sufficient to allow a jury to 
reasonably conclude defendant, individually or in concert with 
another, intended to shoot, and did shoot, Earl Green. This assign- 
ment of error is overruled. 


[2] Defendant next contends the trial court erred in admitting evi- 
dence concerning a high-speed car chase between defendant and 
Officer Steve Campbell as evidence of flight and in instructing the 
jury that it could consider evidence of flight in determining defend- 
ant’s guilt. We do not agree. 


At trial, the State presented evidence that on 2 July 1992, Officer 
Campbell responded to a radio call for assistance to stop a 1985 Audi. 
Officer Campbell followed the Audi at speeds of over one hundred 
miles per hour. As the Audi approached a sharp turn, it hit a car and 
a telephone pole, became airborne, landed on top of another car and 
crashed into the side of a house. Officer Campbell saw a male, whom 
he later identified at trial as defendant, run from the Audi and into 
some woods. Officer Campbell chased defendant through these 
woods on foot but without success. Defendant was arrested in 
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Virginia and was extradited to North Carolina on 10 July 1992. The 
trial court overruled defendant’s objection to the admission of the tes- 
timony and allowed the State to offer Officer Campbell’s testimony to 
the jury as evidence of flight. 


Evidence of a defendant’s flight following the commission of a 
crime may properly be considered by a jury as evidence of guilt or 
consciousness of guilt. State v. Lampkins, 283 N.C. 520, 196 S.E.2d 
697 (1973). “[A] trial court may not instruct a jury on defendant’s 
flight unless ‘there is some evidence in the record reasonably sup- 
porting the theory that defendant fled after commission of the crime 
charged.’ ” State v. Levan, 326 N.C. 155, 164-65, 388 S.E.2d 429, 433- 
34 (1990) (quoting State v. Trick, 291 N.C. 480, 494, 231 S.E.2d 833, 842 
(1977)). “[T]he relevant inquiry [is] whether there is evidence that 
defendant left the scene of the murder and took steps to avoid appre- 
hension.” Levan, 326 N.C. at 165, 388 S.E.2d at 434. 


According to defendant, Officer Campbell’s testimony should not 
have been received as evidence of flight because it was irrelevant and 
amounted to inadmissible “other crimes” evidence prohibited by Rule 
of Evidence 404. Defendant makes several arguments in support of 
this position. First, defendant claims that the State failed to produce 
any evidence that defendant fled after the shooting on 20 February 
1992. Based on our review of the record, we conclude that the record 
does contain evidence from which a jury could reasonably find that 
defendant fled after shooting Peaks and Green in order to avoid 
arrest. Defendant himself volunteered the following testimony during 
his cross-examination at trial: 


Q. Did you see [Peaks] fall on his front or his back? 


A. I can’t say how he fell because I didn’t look back. I just kept 
running. 


Q. Where did you go? 


A. Iran through the projects across Liberty Square to some more 
apartments and jumped over the fence and ran up a hill... . And 
then [I] went to the back of the Channel 11 news room... . I took 
... Whatever the name of the street is to Fargo Street. 


@. Was anybody with you? 
A. No. I was by myself on feet [sic]. 


@. Okay. Now, what did you do with the gun? 
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A. The gun is in New York. 
Q. What is the gun doing in New York? 


A. I wanted to get rid of it. I wanted to get it out of the [S]tate of 
North Carolina. 


Q. Okay. How did you get the gun to New York? 
A. Car. Drove it. 

Q. You drove it up there? 

A. Yes. 

Q. Was anybody with you? 

A. No. I was by myself. I left the city that night. 
Q. You went to New York? 

A. Yes. 

(. How long did you stay in New York? 

A. About a good week you know. 


Thus, by defendant’s own admission, he fled from Durham to New 
York and stayed “a good week” in order to hide his 9-millimeter hand- 
gun. On this evidence alone, the trial court’s instruction on flight was 
justified, as the evidence tends to demonstrate defendant “left the 
scene of the murder and took steps to avoid apprehension.” Levan, 
326 N.C. at 165, 388 S.E.2d at 434. 


Second, defendant proposes that in light of the four intervening 
months between the date of the shooting on 20 February 1992 and the 
date of the car chase on 2 July 1992, the car chase is irrelevant to the 
shooting and cannot reasonably justify an inference that defendant 
fled to avoid arrest for the shooting. Relevant evidence is that evi- 
dence which makes any fact “of consequence to the... action more 
probable or less probable than it would be without the evidence.” 
N.C.G.S. § 8C-1, Rule 401 (1992). As a general rule, relevant evidence 
is admissible, N.C.G.S. § 8C-1, Rule 402 (1992); however, relevant evi- 
dence may be excluded when “its probative value is substantially out- 
weighed by the danger of unfair prejudice,” N.C.G.S. § 8C-1, Rule 403 
(1992). 


In State v. McDougald, 336 N.C. 451, 444 S.E.2d 211 (1994), the 
defendant was arrested on 5 April 1991 and escaped from the Hoke 
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County Jail on 19 August 1991. This Court held that evidence of 
defendant McDougald’s escape from jail, four months after his arrest, 
was both relevant and probative to show flight, as it tended to show 
defendant’s consciousness of guilt. Jd. at 457, 444 S.E.2d at 214. We 
find McDougald controlling on this issue in the present case and con- 
clude likewise that the four intervening months between the shooting 
and the high-speed chase from police did not rob the evidence of the 
car chase of its relevance and probative value to show defendant's 
consciousness of guilt. 


Third, defendant contends that at the time of the car chase, he did 
not know he was wanted for the murder of Peaks and the assault of 
Green; thus, the car chase cannot indicate his consciousness of guilt 
for the offenses. This Court has not required, and we decline to rule 
now, that a defendant be aware of the initiation of formal charges 
against him before evidence of flight is admissible to bear upon the 
question of guilt. To do so would ignore our explicit recognition of the 
fact that evidence of flight is competent on the question of guilt 
because it is “‘a guilty conscience [which] influences conduct.’ ” State 
v. Jones, 292 N.C. 518, 525, 234 S.E.2d 555, 562 (1977) (emphasis 
added) (quoting State v. Steele, 190 N.C. 506, 511, 130 S.E. 308, 312 
(1925)). Further, “[t]he cases in which evidence of flight has been 
declared competent when the flight occurred before arrest ... are 
legion.” State v. Mash, 305 N.C. 285, 288, 287 S.E.2d 824, 826 (1982). 
Because a guilty conscience, completely apart from the initiation of 
formal charges, influences conduct, we reject defendant’s contention 
in this regard. 


Fourth, defendant proposes that because he had committed 
other, more serious offenses after 20 February 1992, the car chase 
could not have been indicative of his consciousness of guilt for the 
murder of Peaks and the assault of Green. Rather, defendant appears 
to argue that his flight from police indicates his consciousness of guilt 
for the other, more recent offenses. This Court has held that “[s]o 
long as there is some evidence in the record reasonably supporting 
the theory that defendant fled after commission of the crime charged, 
the instruction is properly given. The fact that there may be other rea- 
sonable explanations for defendant’s conduct does not render the 
instruction improper.” [rick, 291 N.C. at 494, 231 S.E.2d at 842. While 
it may be true that defendant had committed other offenses, even 
more serious ones, between the time of the shooting and the car 
chase and an inference may be drawn that defendant was eluding 
arrest for the more recent offenses, simply because such an inference 
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can be drawn does not make the instruction as to flight erroneous in 
this case. The record reveals there was competent evidence of flight, 
and based on such evidence, the trial court correctly instructed the 
jury as to flight. 


Finally, defendant contends that evidence of the car chase was 
improper because it contained evidence defendant sped through the 
streets at speeds of over one hundred miles an hour, ran into two 
cars, knocked down telephone poles and crashed into a house, thus 
amounting to “other crimes” evidence prohibited by Rule of Evidence 
404. This Court, however, has stated that “[e]ven though the evidence 
of flight may disclose the commission of a separate crime by defend- 
ant, it is nonetheless admissible.” State v. Jones, 292 N.C. 518, 526, 
234 §.E.2d 555, 562. So it is with the present case. 


We conclude that evidence of the car chase was properly re- 
ceived as evidence of flight and was sufficient to support the trial 
court’s instruction on flight. Accordingly, this assignment of error is 
overruled. 


[8] In his next assignment of error, defendant argues it was error for 
the trial court to admit the allegedly incompetent testimony of 
Tammy Peaks, the victim’s sister. 


In order to rebut defendant’s claim of self-defense, the State 
sought to present the testimony of the victim’s sister, Tammy Peaks, 
that the victim did not possess a gun at the time he was killed because 
he had pawned his gun two days earlier. Defendant objected and a 
voir dire was held during which Tammy Peaks testified that the vic- 
tim carried a .357-caliber handgun. She further stated that he did not 
have a handgun on the day of the shooting because she went with him 
to pawn the gun on 18 February 1992 at a grocery store on Geer 
Street. The trial court overruled defendant’s objection, and Tammy 
Peaks offered essentially this same testimony before the jury. 


Under Rule of Evidence 602, “[a] witness may not testify to a mat- 
ter unless evidence is introduced sufficient to support a finding that 
[she] has personal knowledge of the matter.” N.C.G.S. $ 8C-1, Rule 
602 (1992). We note initially that Tammy Peaks’ testimony that the 
victim pawned his .357-caliber handgun two days before he was killed 
was relevant to rebut defendant's claim of self-defense. However, we 
agree with defendant that the record does not reveal that Tammy 
Peaks had personal knowledge that the victim did not possess a gun 
the day he was killed. No evidence demonstrates that Tammy Peaks 
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was with, or talked with, her brother, the victim, on 20 February 1992. 
During the two days, it is possible that the victim reacquired his gun, 
or got another gun. Thus, Tammy Peaks’ testimony that the victim did 
not possess a gun the day he was killed was a mere conclusion and 
was incompetent, as there was no showing that she had personal 
knowledge of such a fact. See State v. Wilson, 338 N.C. 244, 449 S.E.2d 
391 (1994). However, based upon this record, we conclude this error 
was not prejudicial. All the testimony at trial tends to show that no 
weapon of any kind was discovered on or around Mark Peaks or Earl 
Green. Further, Tammy Peaks, as the sister of the victim, had an obvi- 
ous bias. The trial court instructed the jury that it was the sole judge 
of the credibility of each witness and that bias was a factor it could 
weigh in determining whether to believe all, part or none of a witness’ 
testimony. There is no reasonable possibility that had the testimony 
not been received, a different result would have been reached at trial. 
N.C.G.S. § 15A-1443(a) (1988). This assignment of error is therefore 
overruled. 


[4] Defendant next argues that the admission of testimony from Eric 
Shaw regarding defendant's drug dealing activities was error pur- 
suant to Rule of Evidence 404(b). 


During the direct examination of eyewitness Eric Shaw, Shaw tes- 
tified he was acquainted with the defendant “through drugs.” 
Defendant objected and a lengthy voir dzre was held. After the voir 
dire, the trial court made findings of fact and concluded that Shaw’s 
testimony concerning the details of defendant’s drug dealings was rel- 
evant and admissible under the motive and intent exceptions to the 
prohibition against character evidence contained within Rule of 
Evidence 404(b). Additionally, the trial court concluded that the pro- 
bative value of the testimony was not substantially outweighed by the 
danger of unfair prejudice. Before this Court, defendant candidly con- 
cedes that some information regarding his drug operation, such as 
when it existed and from where it was operated, was admissible 
under the Rule 404(b) exception of motive. However, defendant con- 
tends that Shaw was improperly allowed to testify to the names of 
defendant’s drug dealers; their ages and places of birth; the drug oper- 
ation’s hours; the amount, quantities and street prices of cocaine sold; 
and the manner in which defendant oversaw his drug organization. 
This testimony, defendant argues, amounted to improper character 
evidence and did not meet any of the enumerated exceptions con- 
tained in Rule 404(b). 
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Rule of Evidence 404(b) provides that “[e]vidence of other 
crimes, wrongs, or acts is not admissible to prove the character of a 
person in order to show that he acted in conformity therewith. It may, 
however, be admissible for other purposes, such as proof of motive.” 
N.C.G.S. § 8C-1, Rule 404(b) (1992). This Court has emphasized that 
Rule 404(b) is a “rule of inclusion of relevant evidence of other 
crimes, wrongs or acts by a defendant, subject to but one exception 
requiring its exclusion if its only probative value is to show ... 
defendant has the propensity ... to commit an offense of the nature 
of the crime charged.” State v. Coffey, 326 N.C. 268, 278-79, 389 S.E.2d 
48, 54 (1990). 


On the facts of this case, we agree with the State that the disputed 
evidence was relevant to show defendant’s motive for Peaks’ murder. 
The record reveals the State’s theory at trial was that defendant, a 
transplanted New York drug dealer, murdered Peaks to avenge Peaks’ 
robbery of one of defendant’s “lieutenants.” Evidence was presented 
that Peaks had robbed one of defendant’s drug “lieutenants,” and 
defendant had stated that “nobody was going to take nothing” from 
him. Given that this case was inextricably tied to the drug trade in 
light of defendant’s admitted occupation and Peaks’ reputation, how 
much money defendant’s workers made from the sale of cocaine and 
turned over to defendant was relevant to show how much money 
defendant or his drug organization may have lost as a result of 
Peaks’ robbery, thus demonstrating defendant’s motive to kill 
Peaks. See State v. Ligon, 332 N.C. 224, 420 $.E.2d 136 (1992) (evi- 
dence that defendant dealt drugs properly admitted to show motive 
under Rule of Evidence 404(b) where State contended the victim was 
shot when he tried to steal cocaine from defendant). While testimony 
concerning the names of all defendant’s drug dealers and their ages 
and places of birth may not have been probative of defendant’s 
motive, in light of the overall physical and testimonial evidence pre- 
sented in this case, there is no reasonable possibility a different result 
would have been reached at trial absent this slight information. 
N.C.G.S, § 15A-1443(a). We also note that the trial court cautioned the 
jury that evidence of defendant's previous criminal conduct was “not 
evidence of the defendant’s guilt in this case. You may not convict him 
on the present charge because of something he may have done in the 
past.” This assignment of error is overruled. 


[5] Defendant’s next argument concerns the trial court’s allegedly 
erroneous denial of defendant’s motion for a mistrial based on a wit- 
ness’ testimony that defendant had previously “beaten” a murder 
charge. 
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Herbert Blue, testifying for the State, stated that defendant told 
Blue “he had already beat[en] one murder case in New York” and that 
defendant had done “a year on it.” Defendant objected, moved to 
strike and asked for a curative instruction. The trial court sustained 
the objection, allowed the motion to strike and instructed the jury as 
follows: “[L]adies and gentlemen, you won't consider that at this 
time.” After Blue’s testimony, defendant asked to be heard outside the 
presence of the jury and moved for a mistrial. The trial court denied 
the motion. 


The trial court is required to declare a mistrial upon a defendant’s 
motion “if there occurs during the trial ... conduct inside or outside 
the courtroom, resulting in substantial and irreparable prejudice to 
the defendant’s case.” N.C.G.S. § 15A-1061 (1988). It is well settled 
that a motion for a mistrial and the determination of whether defend- 
ant’s case has been irreparably and substantially prejudiced is within 
the trial court’s sound discretion. State v. Williamson, 333 N.C. 128, 
423 8.E.2d 766 (1992). The trial court’s decision in this regard is to be 
afforded great deference since the trial court is in a far better position 
than an appellate court to determine whether the degree of influence 
on the jury was irreparable. Jd. at 1388, 423 S.E.2d at 772. Further, 
“tw)hen the trial court withdraws incompetent evidence and instructs 
the jury not to consider it, any prejudice is ordinarily cured.” State v. 
Black, 328 N.C. 191, 200, 400 S.E.2d 398, 404 (1991). Defendant con- 
tends, however, that the trial court’s instruction left the prejudice to 
defendant uncured in that the instruction was vague and indefinite 
because it was not addressed to the jury, did not explain what the jury 
was not to consider, and implied that the jury could consider the evi- 
dence at a later time. 


In considering the context of the entire exchange, including the 
objection, motions to strike and for curative instructions, and the 
trial court’s ruling thereon in favor of defendant, we believe the jurors 
certainly understood that the trial court was addressing its instruc- 
tion to them and that they were not to consider Blue’s statement. See 
State v. Locke, 333 N.C. 118, 423 S.E.2d 467 (1992) (trial court’s cura- 
tive instruction informing the Jury only to “disregard,” coupled with 
sustaining the defendant’s objection, was sufficient to cure any prej- 
udice). While in the instant case it would have been better for the trial 
court not to have included the words “at this time” in the curative 
instruction, we note that the trial court further cautioned the jury dur- 
ing jury instructions that evidence of defendant’s previous criminal 
conduct was “not evidence of the defendant’s guilt in this case. You 
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may not convict him on the present charge because of something he 
may have done in the past.” Our system of trial by jury is “based upon 
the assumption that the trial jurors are men [and women] of charac- 
ter and of sufficient intelligence to fully understand and comply with 
the instructions of the court, and are presumed to have done so.” 
State v. Ray, 212 N.C. 725, 729, 194 8.E. 482, 484 (1938). We conclude 
that the trial court’s curative instruction, taken in conjunction with 
the trial court’s later instruction, was sufficient to cure any prejudice 
which inured to defendant and that the trial court did not abuse its 
discretion in denying defendant’s motion for a mistrial. This assign- 
ment of error is overruled. 


{6] Defendant next argues that he is entitled to a new trial because 
of the trial court’s erroneous rulings disallowing defense witness 
Mark Jones’ assertion of his Fifth Amendment right against self- 
incrimination and because of the State’s alleged prosecutorial mis- 
conduct in posing questions to Jones when the State knew Jones 
would invoke his Fifth Amendment privilege in response. 


Before defendant offered the testimony of Jones, defendant 
informed the trial court that Jones was in Central Prison awaiting a 
capital first-degree murder trial. Jones’ attorney, Mark Edwards, who 
was present in court, asked the trial court’s permission to allow him 
to interpose objections where appropriate in order to safeguard 
Jones’ Fifth Amendment right against self-incrimination. The trial 
court allowed Edwards’ request. Outside the presence of the jury, the 
trial court ascertained that Jones had spoken with his attorney and 
that he understood his Fifth Amendment privilege and that he still 
wished to testify. 


Before the jury, Jones testified for the defense on direct exami- 
nation that he knew Eric Shaw from prison. To Jones’ knowledge, 
Shaw had never sold drugs for the defendant, and Shaw and Peaks 
were good friends. Further, Jones testified on direct examination that 
Shaw had admitted to him that Shaw was not an eyewitness to Peaks’ 
murder as he had claimed when he testified for the State. Shaw told 
Jones that he was going to get the defendant and boasted that had 
Shaw been present the night of Peaks’ murder, Peaks would not have 
been killed. The State’s cross-examination of Jones transpired in part 
as follows: 


Q. Well, isn’t it true in the past you owed some New York boys 
money for drugs? 
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Mr. Epwarpbs: Your honor, I object and I advise him not to 
answer the question. 


Court: I think this is a proper cross examination question due 
to the evidence that has come out and I will instruct you to 
answer that question. 


Mr. EpwarpDs: Judge, I would ask if we can approach the 
bench please. 


Court: I will let the jury go out and be heard on the record. 


Mr. EpwarbDs: I think the line of inquiry the State is going into 
now ... regards [its] theory of prosecution on the murder case. I 
believe that the theory is that Mr. Jones owed Deca money and 
that was part of the reason or part of the motive for what hap- 
pened .... I?m afraid we’re getting into the area of the facts of 
[Jones’] particular case. 


Court: As an officer of the Court I want you to tell me what is 
the basis of that question on cross examination? 


[PROSECUTOR]: Mark Jones owed New York people money for 
drugs. ... My contention would be that if he owes what are clas- 
sified as the New York boys for drugs that that is relevant in terms 
of his motivation to lie for other New York boys that are part of 
that very broad group. 


The trial court ordered Jones to answer the question, and the jury was 
brought back into the courtroom. The prosecutor asked Jones again 
if he owed any money to New York boys for drugs. Jones refused to 
answer the question, and the trial court sent the jury out of the court- 
room again. The trial court instructed Jones once more that he had to 
answer the question or be held in contempt. The jury was summoned 
back to the courtroom, and the prosecutor again asked the question; 
Jones continued to refuse to answer. The jury was taken out of the 
courtroom again, and the trial court found Jones in contempt. The 
trial court also admonished spectators in the courtroom who were 
laughing that the court would not tolerate such behavior. 


With the jury once more in the courtroom, the prosecutor delved 
into a new area of cross-examination by asking Jones if Jones had a 
reputation for robbing drug dealers. Jones refused to answer this 
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question, and the trial court sent the jury out and ordered Jones to 
answer the question. In front of the jury, Jones again refused. The jury 
was sent out once more, and the trial court found Jones in contempt 
for the second time. 


Defendant argues before this Court that the trial court’s rulings 
were improper as a matter of law and that the prosecutor engaged in 
prosecutorial misconduct by repeatedly asking Jones questions when 
the prosecutor knew Jones would continue to assert his Fifth 
Amendment right against self-incrimination. Defendant claims the 
proceedings were turned into a circus as evidenced by the fact that 
the jury was sent out of the courtroom seven times during Jones’ tes- 
timony and that spectators in the courtroom were laughing. The State 
responds that defendant has failed to properly preserve this issue for 
appellate review. We agree with the State in this regard. 


The Fifth Amendment right against compulsory self-incrimination 
was made applicable to the states through the Fourteenth 
Amendment. Malloy v. Hogan, 378 U.S. 1, 12 L. Ed. 2d 653 (1964). 
“Under the Fifth Amendment to the United States Constitution and 
Article I, § 23 of the North Carolina Constitution, a witness cannot be 
compelled to give self-incriminating evidence.” State v. Ray, 336 N.C. 
463, 468, 444 S.E.2d 918, 922 (1994). When a witness invokes the Fifth 
Amendment privilege, the trial court is to “determine whether the 
question is such that it may reasonably be inferred that the answer 
may be self-incriminating.” State v. Eason, 328 N.C. 409, 418, 402 
S.E.2d 809, 813 (1991). However, when the witness who invokes the 
Fifth Amendment is a witness for the defense and the defendant fails 
to object at trial to the witness’ invocation of the Fifth Amendment, 
this Court has refused to require the trial court, upon its own motion, 
to conduct a voir dire to determine whether there is a proper basis 
for the witness’ Fifth Amendment invocation. State v. Maynard. 311 
N.C. 1, 316 S.E.2d 197, cert. denied, 469 U.S. 963, 838 L. Ed. 2d 299 
(1984), 


The record reveals that during the course of Jones’ cross- 
examination, Jones’ attorney, Mr. Edwards, interposed several objec- 
tions to safeguard Jones’ right against self-incrimination. However, 
defendant’s attorney addressed the trial court only once, and that was 
at the trial court’s invitation: 


CourT: Do you want to be heard, Mr. Cotter? 


[DEFENSE COUNSEL]: Yes, sir. AS you know{,] the kind of infor- 
mation that this young man doesn’t have to answer is not only 
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information that directly involves him in some wrongdoing but 
anything that can lead up to that. It sounds to me like these ques- 
tions are more for ... discovery purposes [for Jones’ trial]... . I 
would ask, Your Honor, not to make him answer questions that 
lead to incriminating information because that’s what the rule 
states. 


It is clear from these remarks that defense counsel’s comments 
were not interposed for the purpose of protecting defendant's rights, 
constitutional or otherwise. Defendant’s counsel did not articulate 
how requiring Jones to answer allegedly improper questions, or how 
Jones’ continued invocation of his right, would damage defendant. 
Indeed, defendant was not mentioned in this one exchange between 
defense counsel and the trial court. Rather, defense counsel’s remark 
was focused exclusively on protecting Jones’ Fifth Amendment 
rights. Certainly, had defendant believed his rights to a fair trial and 
due process were violated, as he now argues, by the trial court’s rul- 
ings requiring Jones to answer the cross-examination questions and 
by the alleged prosecutorial misconduct, defendant easily could have 
moved for a mistrial as he had earlier in the trial. He did not so move. 
We also note that had defendant believed it necessary, he could have 
requested that the jury be instructed that Jones was merely exercis- 
ing a legitimate constitutional right and that the jury was not to draw 
any adverse inferences against defendant based on Jones’ assertion 
of his privilege against self-incrimination. Again, defendant elected 
not to choose this option. Because defendant never made the trial 
court aware that the manner in which the questions were proffered 
and that the trial court’s rulings were in some manner objectionable 
to him, thereby placing his rights to a fair trial and due process in 
jeopardy, he cannot advance this claim now, for the first time, on 
appeal. See N.C. R. App. P. 10(b)(1). “The theory upon which a case is 
tried in the lower court must control in construing the record and 
determining the validity of the exceptions. Further, a constitutional 
question which is not raised and passed upon in the trial court will 
not ordinarily be considered on appeal.” State v. Hunter, 305 N.C. 
106, 112, 286 8.E.2d 535, 539 (1982). “[T]he law does not permit par- 
ties to swap horses between courts in order to get a better mount in 
the Supreme Court.” Weil v. Herring, 207 N.C. 6, 10, 175 S.E. 836, 838 
(1934). Accordingly, this assignment of error is overruled. 


[7] In his last assignment of error, defendant contends that defense 
witness Jones was improperly impeached. The State asked Jones the 
following question on cross-examination: “Isn’t it true that on 
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October 9th of last year Judge Titus... gave you a 90-day sentence 
for kicking Joseph Kinnion in the mouth and cutting him so that he 
had to get 13 stitches?” Defendant argues that because the question 
included the specifics of the crime, that is, kicking Joseph Kinnion in 
the mouth and cutting him so that he had to get 13 stitches,” the 
impeachment question exceeded the scope of proper inquiry under 
Rule of Evidence 609(a). 


The credibility of a witness may be attacked on cross- 
examination by “evidence that [the witness] has been convicted of a 
crime punishable by more than 60 days confinement.” N.C.G.S. 
§ 8C-1, Rule 609(a) (1992). In State v. Lynch, 334 N.C. 402, 432 5.E.2d 
349 (1993), this Court, faced with conflicting lines of authority con- 
cerning the proper scope of inquiry regarding impeachment under 
Rule 609(a), reaffirmed the rule set out in State v. Finch, 293 N.C. 182, 
235 S.E.2d 819 (1977), a pre-Rules case, “prohibiting the State from 
eliciting details of prior convictions other than the name of the crime 
and the time, place, and punishment for impeachment purposes 
under Rule 609(a) in the guilt-innocence phase of a criminal trial.” 
Lynch, 334 N.C. at 410, 432 S.E.2d at 353. Under this rule, this Court 
held that the questions posed by the State in Lynch concerning 
exactly what type of weapon defendant Lynch used in five of his prior 
convictions exceeded the scope of proper inquiry and warranted a 
new trial. Additionally, the Court distinguished the improper ques- 
tions posed in Lynch from the questions posed in State v. Murray, 
310 N.C. 541, 313 S.E.2d 523 (1984) (a pre-Rules case), overruled on 
other grounds by State v. White, 322 N.C. 506, 369 S.E.2d 813 (1988), 
by reasoning that “[t]he questions asked of the defendant in Murray 
related to the factual elements of the prior offenses and were descrip- 
tive of the particular crimes of which the defendant had been con- 
victed. The questions did not relate to tangential circumstances of the 
offenses involved, as did the questions here.” Lynch, 334 N.C. at 409, 
432 S.E.2d at 352. 


We conclude that the State’s single question related to the factual 
elements of the crime rather than the tangential circumstances of the 
crime. Under Lynch, the State was entitled to inquire about the name 
of the crime for which Jones was convicted. Had the prosecutor 
referred to the crime by name, he would have asked if Jones had been 
convicted of assault inflicting serious injury. Instead, the State simply 
asked about the factual elements of the crime, whether Jones had 
been convicted of “kicking Joseph Kinnion in the mouth and cutting 
him so that he had to get 13 stitches.” Even assuming, arguendo, that 
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the question in this instance did exceed the proper scope of inquiry, 
any error was not prejudicial. The record reveals that this question 
was asked only one time and that it was not asked of the defendant 
as were the questions in Lynch, but rather was asked only of a 
defense witness. See Lynch, 334 N.C. at 406-08, 432 S.E.2d at 351-52. 
In light of the overwhelming evidence of defendant’s guilt, there is no 
reasonable possibility a different result would have been reached at 
trial absent the alleged error. N.C.G.S. § 15A-1443(a). This assignment 
of error is overruled. 


For the foregoing reasons, we conclude that defendant received a 
fair trial, free from prejudicial error. 


NO ERROR. 


JOHN ANDERSON TAYLOR, JR. v. DULCIA G. TAYLOR 


No. 191A95 
(Filed 4 April 1996) 


Divorce and Separation § 551 (NCI]4th)— child custody and 
support—attorney fees—consideration of estate of other 
party 

The trial court, when ruling on a motion for attorney’s fees in 
a child custody and support action, correctly determined that 
defendant had sufficient means to defray the cost of the action 
without considering the estate of the other party where both the 
custody and support actions were before the trial court at the 
times the case was called for trial (although the parties quickly 
settled the issue of custody) so that the action is properly char- 
acterized as one for custody and support, and the record reveais 
that defendant had a monthly income of $3,959, that her income 
exceeded her expenses (excluding attorney fees) by $477, and 
that her estate was valued at approximately $1.2 million. In enact- 
ing N.C.G.S. § 50-13.6, the legislature recognized a distinction 
between an action for support only and an action for custody and 
support; the language of the statute does not require that a trial 
court consider the relative estates of the parties in determining 
whether to award attorney’s fees in child custody and support 
actions. Although the determination of whether a party is a 
dependent spouse or a supporting spouse for alimony requires a 
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comparison of the parties’ estates, the parties are not required to 
allege or prove that one spouse is a dependent spouse and the 
other a supporting spouse in child custody and support actions. 


Am Jur 2d, Divorce and Separation §§ 231, 597, 1061. 


Right to attorneys’ fees in proceeding, after absolute 
divorce, for modification of child custody or support order. 
57 ALR4th 710. 


Chief Justice MITCHELL dissenting. 
Justices WHICHARD and PARKER join in this dissenting opinion. 
Justice WHICHARD dissenting. 


Chief Justice MITCHELL and Justice PARKER join in this dis- 
senting opinion. 


Appeal by plaintiff pursuant to N.C.G.S. § 7A-31 from the decision 
of a divided panel of the Court of Appeals, 118 N.C. App. 356, 455 
S.E.2d 442 (1995), reversing the trial court’s order entered by Davis 
(Chester C.), J., on 24 January 1994 in District Court, Forsyth County, 
and remanding for further proceedings. Heard in the Supreme Court 
11 December 1995. 


Petree Stockton, L.L.P., by Lynn P. Burleson; and Edward P. 
Hausle, PA., by Edward P. Hausle, for plaintiff-appellant. 


Robinson Maready Lawing & Comerford, L.L.P., by Norwood 
Robinson and C. Ray Grantham, Jr, for defendant-appellee. 


FRYE, Justice. 


The sole question on this appeal is whether a trial court, in ruling 
on a motion for attorney’s fees in a child custody and support action, 
may determine that a party has sufficient means to defray the cost of 
the action without considering the estate of the other party. We 
answer in the affirmative and reverse the Court of Appeals’ decision 
to the contrary. 


The following facts and circumstances are pertinent to this 
appeal. John Anderson Taylor, Jr. (plaintiff) and Dulcia G. Taylor 
(defendant) were married on 30 December 1981 and separated on or 
about 7 May 1990. Two children were born of the marriage. Pursuant 
to a separation and property settlement agreement entered into by 


D2 IN THE SUPREME COURT 


TAYLOR v. TAYLOR 
[343 N.C. 50 (1996)] 


the parties on 22 March 1991, defendant received the marital home 
valued at $200,000, the furniture contained in the marital home, and a 
distributive award of $1,036,307. Plaintiff was responsible for the 
monthly mortgage payments on the home in the amount of $1,436.65. 
Also, pursuant to the separation and property settlement agreement, 
the parties entered into a shared legal custody arrangement for their 
two children, with primary physical custody being with defendant. 


On 10 May 1991, plaintiff filed a verified complaint for absolute 
divorce; and on 10 June 1991, defendant filed an answer and counter- 
claim, seeking primary physical custody of their two children, child 
support, and the costs of the action. Judge Margaret L. Sharpe 
granted the parties an absolute divorce on 18 July 1991; and on 
6 December 1991, Judge R. Kason Keiger signed an interim child sup- 
port order consented to by the parties and decreeing that 


in lieu of a child support order in a sum certain... [p]laintiff will 
insure that funds are made available from applicable trusts or 
otherwise to continue to pay the children’s educational expenses 

. until such time as a final determination is made as to the 
issues of custody and child support. 


Hearings on the issues of child support, child custody, and attor- 
ney’s fees took place in August and October of 1993. In an order 
signed 23 January 1994 and filed 24 January 1994, Judge Chester C. 
Davis found as fact that “[d]efendant’s answer and counterclaim... 
did request attorney's fees on August 20, 1993”; that “defendant has 
paid $13,305.55 to her attorneys in this child support action and that 
$85,895.56 is still owed the attorneys for services rendered”; that 
“after deducting the expenses of a loan incurred by the defendant, she 
has a reasonably liquid estate of $666,581, a home now having an 
approximate value of $350,000, two cars, and furniture all of which 
have an approximate total value of 1.1 million dollars”; that “the 
defendant is an interested party”; that “the defendant was acting in 
good faith”; and that “defendant ha[s] sufficient means to defray the 
expenses of this lawsuit.” 


The trial court then concluded as a matter of law, inter alia, that 
based on its findings of fact, “[djefendant has sufficient means to 
defer [sic] the expense of this litigation and therefore, that defendant 
is not entitled to attorneys’ fees.” Based on these findings and con- 
clusions, the trial court ordered, inter alia, that “(d]efendant shall 
have and recover no attorneys’ fees from plaintiff.” 
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Both plaintiff and defendant appealed to the Court of Appeals 
from the order entered 24 January 1994 in District Court, Forsyth 
County. The Court of Appeals reversed the order for retroactive and 
prospective child support and remanded those issues to the trial 
court for reconsideration. However, the panel divided as to the issue 
of attorney’s fees. Concluding that the trial court erred in deciding 
that defendant was not entitled to an award of attorney’s fees based 
solely on defendant’s financial condition, the majority of the pane] 
remanded the order denying an award of attorney’s fees to the trial 
court for consideration of the relative estates of the parties. 


Judge Lewis dissented as to the decision of the majority of the 
panel on the issue of attorney’s fees. Judge Lewis disagreed with the 
majority's conclusion that the trial court was required in this case to 
consider the relative estates of the parties in determining whether the 
party seeking attorney’s fees had insufficient means to defray the 
expense of the suit. He also disagreed that requiring this defendant to 
pay her own attorney’s fees constitutes an unreasonable depletion of 
her estate. 


Plaintiff appeals to this Court based on Judge Lewis’ dissenting 
opinion. On this appeal, plaintiff argues that the Court of Appeals 
erred in rejecting the trial court’s determination that defendan: had 
sufficient means to defray her litigation expenses because (1) the evi- 
dence established that defendant’s monthly income exceeds her 
monthly expenses; and (2) it is not unreasonable for defendant to pay 
her litigation costs from her estate, which is substantial and primar- 
ily liquid. Therefore, plaintiff contends that the majority of the panel 
of the Court of Appeals is legally incorrect in requiring trial courts as 
a matter of law to consider the relative estates of the parties in deter- 
mining whether the party seeking attorney’s fees in a child custody 
and support action has insufficient means to defray the expense of 
the suit. 


The relevant statute, N.C.G.S. § 50-13.6, provides in pertinent 
part: 


In an action or proceeding for the custody or support, or both, of 
a minor child, ... the court may in its discretion order payment 
of reasonable attorney's fees to an interested party acting in good 
faith who has insufficient means to defray the expense of the suit. 
Before ordering payment of a fee in a support action, the court 
must find as a fact that the party ordered to furnish support has 
refused to provide support which is adequate under the circum- 
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stances existing at the time of the institution of the action or 
proceeding. 


N.C.G.8S. § 50-13.6 (1991). We have interpreted this provision as 
requiring that before attorney’s fees can be taxed in an action for cus- 
tody or in an action for custody and support, the facts required by the 
statute—that the party seeking the award is (1) an interested party 
acting in good faith, and (2) has insufficient means to defray the 
expense of the suit—must be both alleged and proved. Hudson v. 
Hudson, 299 N.C. 465, 472, 263 S.E.2d 719, 723 (1980). A party has 
insufficient means to defray the expense of the suit when he or she is 
“unable to employ adequate counsel in order to proceed as litigant to 
meet the other spouse as litigant in the suit.” Jd. at 474, 263 S.E.2d at 
725. If the action is one for support only, an additional finding must 
be made that “the party ordered to furnish support has refused to pro- 
vide support which is adequate under the circumstances existing at 
the time of the institution of the action or proceeding.” Id. at 472-73, 
263 S.E.2d at 724. “Whether these statutory requirements have been 
met is a question of law, reviewable on appeal.” Jd. at 472, 263 S.E.2d 
at 724. 


The instant action is properly characterized as one for “custody 
and support” because both the custody and support actions were 
before the trial court in August and October of 1998, the times the 
case was called for trial. Lawrence v. Tise, 107 N.C. App. 140, 153, 419 
S.E.2d 176, 184 (1992). “This is so despite the fact that the parties 
‘quickly settled’ the issue of custody.” Jd. Therefore, the trial judge, 
pursuant to the first sentence of N.C.G.S. § 50-13.6, had the discretion 
to award attorney’s fees to defendant upon findings that (1) defend- 
ant was an interested party acting in good faith, and (2) defendant 
had insufficient means to defray the expense of the suit. 


The trial judge made findings pursuant to N.C.G.S. § 50-13.6 for a 
child custody and support suit. The trial court found that defendant 
was an interested party and that she was acting in good faith, and 
plaintiff does not challenge these findings. However, after consider- 
ing the testimony on defendant’s financial condition, the trial court 
found that defendant had sufficient means to defray the expense of 
the action. Defendant contends, essentially, that the trial court cannot 
make this determination without considering the relative estates of 
the parties. Plaintiff, on the other hand, contends that such a deter- 
mination can be made without a comparison of the estates of the par- 
ties. We agree with plaintiff. 
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The record reveals that defendant had a monthly income of 
$3,959: expenses for the children of $596; and expenses for herself, 
excluding attorney’s fees, of $2,886. Thus, defendant’s monthly 
income exceeded her monthly expenses, excluding attorney’s fees, by 
$477. The record also reveals that at the time the parties entered into 
the separation and property settlement agreement, defendant had no 
debts and her estate was valued at approximately $1.2 million. 


The record further reveals that at the time of the hearing in this 
matter, defendant had hired four attorneys. Defendant paid the first 
attorney $5000. The total bill for service rendered by her second 
attorney was $6770, of which $950 remained due. Defendant further 
paid $13,305.55 to her other two attorneys and still owed $85,895.56 
for services rendered by them. The record also shows that approxi- 
mately $6000 in deposition and hearing transcripts costs incurred by 
defendant were taxed to plaintiff. 


The evidence supported the trial court’s finding that defendant 
had the means to defray her litigation expenses. Defendant’s estate, 
which is primarily liquid, was sufficient to pay these expenses; and no 
unreasonable depletion of her estate would be required to pay them. 
The trial court’s findings of fact thus support the conclusion that an 
award of attorney's fees was not necessary to make it possible for 
defendant to employ adequate counsel to enable her, as htigant, to 
meet plaintiff in the suit. Hudson, 299 N.C. at 474, 263 5.E.2d at 725; 
see also Rickert v. Rickert, 282 N.C. 373, 193 S.E.2d 79 (1972) (award 
of attorney’s fees in alimony pendente lite, child custody, and support 
action reversed despite fact that husband's estate was much larger 
than wife’s estate); Lawrence v. Tise, 107 N.C. App. 140, 419 S$. E.2d 
176 (order denying attorney’s fees reversed in child custody and sup- 
port action where evidence showed that mother’s income from her 
law practice was not sufficient to pay her litigation expenses ancl that 
her monthly expenses exceeded her gross income); Savant v. 
Savani, 102 N.C. App. 496, 403 S.E.2d 900 (1991) (award of attorney’s 
fees in child custody and support action affirmed where plaintiff's 
reasonable expenses exceeded her income); Cobb v. Cobb, 79 N.C. 
App. 592, 339 S.E.2d 825 (1986) (award of attorney’s fees in alimony, 
child custody, and support action affirmed where plaintiff currently 
had no liquid assets; her actual current income had not met her living 
expenses; and plaintiff would be forced to sell her only remaining 
asset, the former marital residence, in order to pay her attorney’s 
fees). 
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Defendant relies on this Court’s decision in Clark v. Clark, 301 
N.C. 123, 271 $.E.2d 58 (1980). Defendant argues that Clark is con- 
trolling on this issue and that Clark requires that the trial court con- 
sider the relative estates of the parties in determining whether a party 
has sufficient means to defray the cost of litigation. However, we con- 
clude that Clark is not controlling in this case. Clark involves the 
issue of the amount of attorney’s fees, not the threshold question of 
whether any attorney’s fees should have been awarded. Further, 
Clark is based on an award of attorney’s fees in an alimony action 
under N.C.G.S. § 50-16.3(a), which requires a determination that one 
spouse is a supporting spouse and the other a dependent spouse. This 
determination usually requires a comparison of the parties’ estates. 
N.C.G.S. § 50-13.6, the statute involved in the instant case, does not 
include this requirement. 


The primary rule of statutory construction is that the intent of the 
legislature controls the interpretation of a statute. Derebery v. Pitt 
County Fire Marshall, 318 N.C. 192, 196, 347 S.E.2d 814, 817 (1986). 
To determine this intent, the courts should consider the language of 
the statute, the spirit of the act, and what the act seeks to accomplish. 
Id. In the instant case, the language of the statute does not require 
that a trial court consider the relative estates of the parties in deter- 
mining whether to award attorney's fees in child custody and support 
actions. 


The rationale of Justice Whichard’s dissenting opinion seems to 
be that, even though N.C.G.S. § 50-13.6 contains no requirement that 
a trial court compare the relative estates of the parties in determining 
whether to award attorney’s fees in child custody and support 
actions, we should read this requirement into the statute in order that 
the rule might be the same for alimony and child custody and support 
actions. However, we believe that this change, if it is to be made, is 
one for legislative attention. 


We again note that the legislature, in enacting N.C.G.S. § 50-13.6, 
set different standards in actions for support and in actions for cus- 
tody and support. In an action for custody and support, the statute 
requires that the party seeking the award of attorney’s fees allege and 
prove that he or she is an interested party acting in good faith and 
without sufficient means to defray the expense of the suit. Hudson, 
299 N.C. at 472, 263 S.E.2d at 723. However, if the action is one for 
support only, the party seeking support must also allege and prove 
that “the party ordered to furnish support has refuséd to provide sup- 
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port which is adequate under the circumstances existing at the time 
of the institution of the action or proceeding.” Id. at 472-73, 263 
S.E.2d at 724. Thus, in enacting § 50-13.6, the legislature recognized a 
distinction between an action for support only and an action for cus- 
tody and support. 


We further note that an award of attorney's fees in an alirnony 
action under N.C.G.S. §§ 50-16.3 and 50-16.4 requires a determination 
that one spouse is a supporting spouse and the other a dependent 
spouse. N.C.G.S. § 50-16.3 provides in pertinent part: 


(a) A dependent spouse who is a party to an action for 
absolute divorce, divorce from bed and board, annulment, or 
alimony without divorce, shall be entitled to an order for alimony 
pendente lite when: 


(1) It shall appear from all the evidence presented ... that 
such spouse is entitled to the relief demanded by such spouse in 
the action in which the application for alimony pendente lite is 
made, and 


(2) It shall appear that the dependent spouse has not suffi- 
cient means whereon to subsist during the prosecution or 
defense of the suit and to defray the necessary expenses thereof. 


Furthermore, N.C.G.S. § 50-16.4 provides in pertinent part: 


At any time that a dependent spouse would be entitled to alimony 


pendente lite pursuant to G.S. 50-16.3, the court may ... enter an 
order for reasonable counsel fees for the benefit of such 
spouse.... 


We conclude that the determination of whether a party is a dependent 
spouse or a supporting spouse requires a comparison of the parties’ 
estates. We do not believe that the determination of whether a party 
has sufficient means to defray the necessary expenses of the action 
requires a comparison of the relative estates of the parties. 


N.C.G.S. § 50-13.6, the controlling statute on award of attorney's 
fees in child custody and support actions, does not require a determi- 
nation that one spouse is a dependent spouse and the other a sup- 
porting spouse. Since N.C.G.S. § 50-13.6 does not require the parties 
to allege or prove that one spouse is a dependent spouse and the 
other a supporting spouse, there is no need to compare the parties’ 
relative estates when considering whether to award attorney's fees in 
child custody and support actions. 
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Additionally, in the custody and support action, one parent seeks 
support for the child or children from the other parent, whose rela- 
tionship may extend from that of a formal marital or long-term famil- 
ial relationship to that of the casual acquaintance. On the other hand, 
the typical alimony case involves a spouse seeking to dissolve a rela- 
tionship in which the dependent spouse has in some way contributed 
to the building of the estate of the supporting spouse from whom 
alimony and attorney’s fees are sought. Thus, the dependent spouse is 
seeking alimony and attorney’s fees from the estate to which he or 
she has contributed in some way during the familial relationship that 
is now being dissolved. 


The General Assembly may have recognized these distinctions 
when it decided to include the award of attorney’s fees in these dif- 
ferent types of actions in different statutory provisions. If so, then the 
spirit of the act and what we believe the act seeks to accomplish 
would be disregarded if we interpreted the statute as do Chief Justice 
Mitchell and Justice Whichard. Accordingly, we conclude that there is 
some justification to support a legislative determination that the 
standard in custody and support actions should be different from the 
standard in alimony actions. 


Further, we believe that our courts are fully capable of applying 
the holding in this case with “fairness to litigants and fulfillment of 
perceived legislative intent.” We do not believe that our courts will 
apply this holding with the “literal starkness” mentioned in Justice 
Whichard’s dissenting opinion. Accordingly, we decline to read into 
the statute a requirement that the trial court must compare the rela- 
tive estates of the parties in determining whether to award attorney’s 
fees in child custody and support actions. 


For the foregoing reasons, the decision of the Court of Appeals on 
the issue of attorney's fees is reversed, and the case is remanded to 
that court for further remand to the trial court for reinstatement of 
that portion of the trial court’s order denying defendant’s request for 
attorney’s fees. We do not decide, of course, whether defendant’s con- 
dition may have changed since the date of the trial court’s order so as 
to entitle her to attorney’s fees after that date. 


REVERSED AND REMANDED. 


Chief Justice MITCHELL dissenting. 


I disagree with the majority that the trial court is not to consider 
the relative estates of the parties in determining whether defendant 
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has “insufficient means to defray the expense of the suit.” N.C.G.S. 
§ 50-13.6. The majority correctly concludes that a spouse has insuffi- 
cient means to defray the expense of a custody and support action if 
he or she is “unable to meet the other spouse as litigant in the suit.” 
Meeting a spouse “as litigant,” however, implies that both spouses 
have the resources necessary to adequately assert and defend claims 
on substantially equal terms. See Clark v. Clark, 301 N.C. 123, 135-36, 
271 S.E.2d 58, 67 (1980). This determination necessarily requires an 
evaluation of the relative estates of the parties. 


The majority relies in part on the trial court’s finding that defend- 
ant’s monthly income exceeded her monthly expenses, excluding 
attorneys’ fees, by approximately $477. At the same time, however, 
the trial court found that plaintiff's monthly income exceeded his 
monthly expenses by approximately $28,000. Thus, while defendant's 
net financial condition is substantial, it may not be adequate to enable 
her to meet plaintiff in court on relatively equal terms. In fact, 
defendant's attorneys’ fees, which have exceeded $100,000, indicate 
the enormous resources she has exhausted to meet plaintiff on sub- 
stantially even terms and the numerous barriers defendant “as liti- 
gant” has faced in resolving this case. Therefore, I would affirrn the 
Court of Appeals’ decision to remand the issue of attorneys’ fees to 
the trial court for consideration of the relative estates of the parties. 


Justices WHICHARD and PARKER join in this dissenting opinion. 


Justice WHICHARD dissenting. 


I have joined in Chief Justice Mitchell’s dissenting opinion, and I 
write separately only to say the following: 


The rationale of the Chief Justice’s dissent rests entirely on this 
Court’s interpretation of the statute governing payment of attorney's 
fees in alimony cases. As the majority opinion notes, that statute 
requires a determination that one spouse is a supporting spouse and 
the other a dependent spouse, which, in turn, usually requires a com- 
parison of the parties’ estates. 


The child support attorney’s fee statute, N.C.G.S. § 50-13.6 (1995), 
contains no such requirement. Applied with literal starkness, that 
statute’s phrase “who has insufficient means to defray the expense of 
the suit” would limit an award of attorney's fees to parties whose lia- 
bilities would exceed their assets upon payment of their attorney’s 
fees. Like the Chief Justice, however, and like this Court when it 
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interpreted the attorney's fee statute applicable to alimony cases, I do 
not believe this was the intent of the legislature. 


In Clark, this Court stated: 


It would be contrary to what we perceive to be the intent of 
the legislature to require a dependent spouse to meet the 
expenses of litigation through the unreasonable depletion of her 
separate estate where her separate estate is considerably smaller 
than that of the supporting spouse... . Furthermore, it flies in the 
face of common sense and fair play to so require. While in the 
abstract, it would seem that defendant has ample resources to do 
battle in the courts, close analysis suggests that such is the case 
only through unreasonable depletion of her relatively small 
resources. 


Clark v. Clark, 301 N.C. 123, 187, 271 S.E.2d 58, 68 (1980). This rea- 
soning is Just as pertinent in child support cases as it is in alimony 
cases, and it is just as probable that the legislature intended it to 
apply in the one as in the other. The intent would appear to be, as the 
Chief Justice states, to assure that both spouses can adequately assert 
and defend claims on substantially equal terms. This determination 
necessarily requires an evaluation of the relative income and estates 
of the parties. 


The majority’s consideration of the duration of the parents’ rela- 
tionship as a pertinent factor in interpreting the statute is misguided. 
Child support actions protect the same interests whether the child is 
the product of a single encounter or a lengthy marital relationship. 
Those are the interests of the child in being adequately supported and 
the interests of the State in having the child supported by a solvent 
parent or parents rather than by the taxpayers. The duration of the 
parents’ relationship has no bearing on _ these interests. 
Considerations as to “the estate to which [the parent seeking support 
and attorney’s fees] has contributed in some way during the familial 
relationship that is now being dissolved” are appropriate in an equi- 
table distribution action but not in answering the question of whether 
the legislature intended that relative estates be weighed in determin- 
ing entitlement to attorney’s fees in a child support action. 


In the interest of symmetry in the law and, more importantly, fair- 
ness to litigants and fulfillment of perceived legislative intent, I would 
resolve the question presented by affirming the Court of Appeals’ 
decision to remand to the trial court for a redetermination of the 
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attorney’s fee issue, considering the relative incomes and estates of 
the parties. I therefore dissent. 


Chief Justice MITCHELL and Justice PARKER join in this dissenting 
opinion. 


STATE OF NORTH CAROLINA v. LANCE ALBERT SNYDER 


No. 210PA95 
(Filed 4 April 1996) 


1. Indictment, Information, and Criminal Pleadings § 36 
(NCI4th)— driving while impaired—“street or highway”— 
amendment to “public vehicular area” 


The trial court did not err in a prosecution for driving while 
impaired and being an habitual felon by granting the State's 
motion to amend the DWI indictment that defendant operated a 
motor vehicle on “a street or highway” to read “on a highway or 
public vehicular area” where defendant was stopped in a parking 
lot. This change was merely a refinement in the description cf the 
type of situs on which defendant was driving while impaired 
rather than a change in an essential element of the offense. 
Furthermore, defendant cannot demonstrate how such a change 
prejudiced the defense on the merits. N.C.G.S. § 15A-923(e). 


Am Jur 2d, Indictments and Informations §§ 166-187. 


Power of court to make or permit amendment of indict- 
ment with respect to allegations as to place. 14 ALR3d 
1335. 


Comment Note.—Power of court to make or permit 
amendment of indictment. 17 ALR3d 1181. 


Power of court to make or permit amendment of indict-_ 
ment with respect to allegations as to nature of activity, 
happening, or circumstances. 17 ALR3d 1285. 


2. Automobiles and Other Vechiles § 849 (NCI4)— driving 
while impaired—sufficiency of evidence—public vehicular 
area 

The trial court did not err in a prosecution for driving while 
impaired and being an habitual felon by denying defendant’s 
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motion to dismiss for insufficient evidence that defendant was 
driving on a “street or highway,” based on defendant having been 
arrested in a parking lot, where the trial court correctly allowed 
the State’s motion to amend the indictment to add “public vehic- 
ular area.” 


Am Jur 2d, Automobiles and Highway Traffic § 301. 


Applicability, to operation of motor vehicle on private 
property, of legislation making drunken driving a criminal 
offense. 29 ALR3d 938. 


3. Automobiles and Other Vehicles § 852 (NCI4th)— driving 
while impaired—peremptory instruction—parking lot as 
public vehicular area 


The trial court did not err in a prosecution for driving while 
impaired and being an habitual felon by giving a peremptory 
instruction that the parking lot where defendant was arrested 
was a public vehicular area as a matter of law where the club 
which the parking lot served was licensed by the state to serve 
alcohol to the guests of members as well as to the members them- 
Selves; the parking lot could generally be used as a thoroughfare 
by members of the general public who were trying to access 
either the club or the adjacent motel; there were no signs in the 
parking lot prohibiting the public from parking there and no signs 
posted stating that the parking lot was private property, nor were 
there any security or membership cards allowing members exclu- 
sive access to the parking lot; and members of the general public 
were free to use the parking lot while they checked in and out of 
the club and as an entrance and exit to the adjacent motel. 


Am Jur 2d, Automobiles and Highway Traffic § 301. 


Applicability, to operation of motor vehicle on private 
property, of legislation making drunken driving a criminal 
offense. 29 ALR3d 938. 


Justice WEBB dissenting. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 118 N.C. App. 540, 455 S.E.2d 
914 (1995), arresting judgments entered upon defendant’s convictions 
of driving while impaired, habitual impaired driving, and being a 
habitual felon by Hudson, J., at the 15 November 1993 Criminal 
Session of Superior Court, Guilford County, and awarding defendant 
a new trial. Heard in the Supreme Court 13 December 1995. 
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Michael F. Easley, Attorney General, by Isaac T. Avery, III, 
Special Deputy Atiorney General, for the State-appellant. 


Malcolm Ray Hunter, Jr., Appellate Defender, by J. Michael 
Smith, Assistant Appellate Defender, for defendant-appellee. 


ORR, Justice. 


Defendant is appealing from his sixth conviction in the last ten 
years for impaired driving offenses. On 19 November 1993, defendant 
pled guilty to the offense of habitual impaired driving and was con- 
victed by a jury of the offenses of driving while impaired (DWI) and 
being a habitual felon. The evidence presented at trial tended to show 
that on 11 May 1993, Officer Long of the Greensboro Pclice 
Department responded to a call describing a disturbance involving an 
individual, the defendant, with a knife at the Lost Dimensions 
Nightclub (“the Club”). When Long arrived at the Club, the Club man- 
ager told Long that the man causing the disturbance was driving a 
beige station wagon in the Club’s parking lot. After locating and stop- 
ping the vehicle being driven by defendant, Long approached the 
vehicle and asked defendant to exit it. Long noticed that defendant 
needed to hold on to the vehicle to maintain his balance, that he 
smelled very strongly of alcohol, and that his speech was slurred. 
Long asked defendant to perform several field sobriety tests, which 
defendant failed. Long arrested the defendant for DWI. 


Defendant was taken to the police department where Officer 
Cuthbertson administered further sobriety and physical tests to 
determine the extent of his impairment. After refusing to submit to a 
Breathalyzer test, defendant was taken to the magistrate’s office. 
Based on their observations of defendant on 11 May 1993, Long and 
Cuthbertson formed the opinion that defendant had consumed suffi- 
cient alcohol to be “appreciably impaired.” Subsequently, on 7 June 
1993, defendant was indicted in two separate indictments for driving 
while impaired (“DWI”) and habitual impaired driving (“the DWI 
indictment”) and for being a habitual felon. 


On 18 November 1993, after a mistrial was declared due to the ill- 
ness of a juror, the case was tried before a second jury. During this 
new trial, the State presented the following evidence regarding the 
Club’s parking lot on which defendant was observed driving: The 
Club is located on a service road at 510 Farragut Street off Randleman 
Road near Interstate 40. The Club parking lot opens up onto Farragut 
Street. Officer Long testified that the Club sits on a small hill with a 
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Budget Motel next door. There is a top-level asphalt parking lot for 
the Club that wraps around the back. He further testified as follows: 


The parking lot winds around the back, and then, there’s a 
spot right behind the back [of the Club] by a dumpster that has 
enough room if you wanted to try and drive through there. Then, 
the parking lot wraps around and leads to the back, and this is the 
hotel. There’s two separate buildings for the hotel, which are sep- 
arated by an area. The parking lot winds around, and there’s park- 
ing spots for the rooms there, and you can drive up.... 


Mark Pulliam, general manager, testified that the Club is a private 
club and that the Club’s policy restricts the use of the Club to mem- 
bers and their guests and only during the Club’s open business hours; 
it is not open to the public. He further testified that Club members 
may not park in the lot overnight without special permission from 
Club management and that the Club does not permit patrons of the 
motel to use the Club’s parking lot. On cross-examination, Pulliam 
testified that the Club enforces this policy by not permitting use of 
the Club's parking lot by nonmembers, by not permitting any loitering 
by the public, and by not allowing Club members to use the lot when 
they are not in the Club. On redirect examination, Pulliam testified 
that there is no membership card required to get into the parking lot. 
Finally, on recross examination, when asked by defense counsel 
whether a person who came into the parking but did not go into the 
Club would have to leave, Pulliam testified that nonmembers are 
allowed to park in the lot to “come in and check things out... . 
[E]verybody is welcome in the lobby.” 


At the close of the State’s evidence, defendant, who offered no 
evidence, moved to dismiss all charges because the State failed to 
Offer sufficient evidence that “defendant... unlawfully, willfully did 
operate a motor vehicle on a street or highway while subject to an 
impairing substance” as charged in the DWI indictment. (Emphasis 
added.) The State then moved to amend the DWI indictment to read 
“on a highway or public vehicular area.” (Emphasis added.) Over 
defendant’s objection, the trial court granted the State’s motion to 
amend the DWI indictment and denied defendant’s motion to dismiss. 
Subsequently, the jury found defendant guilty of all charges, and the 
trial court entered judgment against him and sentenced him to forty 
years in prison. 


On appeal to the Court of Appeals, defendant contended that the 
trial court erred (1) by granting the State’s motion to amend the DWI 
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indictment to include the allegation that defendant drove in a “public 
vehicular area,” (2) by denying defendant’s motion to dismiss for 
insufficient evidence to prove that defendant was driving on a “street 
or highway,” and (3) by instructing the jury that the parking lot of the 
Club is a “public vehicular area” as a matter of law. The Court of 
Appeals arrested judgment and commitment on all charges, holding 
that the trial court erred in amending the DWI indictment and in fail- 
ing to dismiss the charges stemming from the flawed indictment. The 
Court of Appeals further held that the trial court erred by instructing 
the jury that the Club’s parking lot was a “public vehicular area” as a 
matter of law, as this removed an essential element of the offense 
charged from the jury's consideration. 


On 27 July 1995, this Court granted discretionary review. 
I. 


[1] The first issue before this Court is whether the trial court erred in 
granting the State’s motion to amend the DWI indictment that defend- 
ant operated a motor vehicle on “a street or highway” to read “on a 
highway or public vehicular area.” Defendant contends that such 
amendment was not proper because it substantially altered the 
charge contained in the bill of indictment, thereby violating defend- 
ant’s right to an indictment by a grand jury as guaranteed by Article I, 
Section 22 of the North Carolina Constitution and pursuant to 
N.C.G.S. § 15A-641(a). 


Jurisdiction to try an accused for a felony depends upon a valid 
bill of indictment guaranteed by Article I, Section 22 of the North 
Carolina Constitution. State v. McBane, 276 N.C. 60, 65, 170 $..2d 
913, 916 (1969). An indictment charging a statutory offense rnust 
allege all of the essential elements of the offense. State v. Crabtree, 
286 N.C, 541, 544, 212 S.E.2d 108, 105 (1975). 


N.C.G.S. § 15A-923(e) provides that “[a] bill of indictment may not 
be amended.” N.C.G.S. § 15A-923(e) (1988). This Court has inter- 
preted the term “amendment” under N.C.G.S. § 15A-923(e) to mean 
“any change in the indictment which would substantially alter the 
charge set forth in the indictment.” State v. Price, 310 N.C. 596, 598, 
313 S.E.2d 556, 558 (1984). In State v. Coker, this Court stated that an 


indictment or criminal charge is constitutionally sufficient if it 
apprises the defendant of the charge against him with enough 
certainty to enable him to prepare his defense and to protect him 
from subsequent prosecution for the same offense. The indict- 
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ment must also enable the court to know what judgment to pro- 
nounce in the event of conviction. 


State v. Coker, 312 N.C. 432, 434-35, 323 S.E.2d 343, 346 (1984). 


An indictment is sufficient in form for all intents and pur- 
poses if it expresses the charge in a plain, intelligible and explicit 
manner. N.C. Gen. Stat. § 15-153 (1983). It will not be quashed “by 
reasons of any informality or refinement, if[,] in the bill or pro- 
ceeding, sufficient matter appears to enable the court to proceed 
to judgment.” [State v. Russell, 282 N.C. 240, 244, 192 S.E.2d 294, 
296 (1972)]. It is generally held that the language in a statutorily 
prescribed form of criminal pleading is sufficient if the act or 
omission is clearly set forth so that a person of common under- 
standing may know what is intended. 41 Am. Jur. 2d, Indictments 
and Informations § 68 (1968). 


Coker, 312 N.C. at 435, 323 $.E.2d at 346. 


N.C.G.S. § 20-138.1(a) provides in pertinent part that “a person 
commits the offense of impaired driving if he drives any vehicle upon 
any highway, any street, or any public vehicular area within this State 
.. . while under the influence of an impaired substance.” N.C.G.S. 
§ 20-138.1(a)(1) (1988). With regard to indictments in any prosecution 
for impaired driving, the situs of the impaired driving offense is one 
of the essential elements of the offense charged. See State v. Bowen, 
67 N.C. App. 512, 515, 313 8.E.2d 196, 197, appeal dismissed, 312 N.C. 
79, 320 S.E.2d 405 (1984). However, there simply has to be an al- 
-legation of a situs that is included within the parameters of N.C.G.S. 
§ 20-138.1(a) that defendant drove a vehicle on “any highway, any 
street, or any public vehicular area.” N.C.G.S. § 20-138.1(a) (empha- 
sis added). Greater specificity is not required. 


In the instant case, defendant contends that the DWI indictment 
was fatally defective because the omission of the phrase “public 
vehicular area” removed from the jury’s consideration the situs of the 
offense—an essential element of the DWI offense charged. He argues 
that the subsequent amendment resulted in a substantial deviation 
from the charge alleged and upon which defendant was tried. 
Specifically, defendant argues that the term “street” in the DWI indict- 
ment was referring to “street” as defined in N.C.G.S. § 20-4.01(46) as 
a “highway.” N.C.G.S. § 20-4.01(13) defines “highway” as “[t}he entire 
width between property or right-of-way lines of every way or place of 
whatever nature, when any part thereof is open to the use of the pub- 
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lic as a matter of right for the purposes of vehicular traffic.” N.C.G.S. 
§ 20-4.01(13) (1993). Because defendant was stopped in a parking lot, 
he contends that the original indictment was fatally flawed and that 
later amending the indictment to include “public vehicular area” was 
a substantial alteration of the charge. 


N.C.G.S. § 20-4.01(32) defines “public vehicular area” in pertinent 
part as 


faJny area within the State of North Carolina that is generally 
open to and used by the public for vehicular traffic, including by 
way of illustration and not limitation any drive, driveway, road, 
roadway, street, alley, or parking lot upon the grounds and 
premises of: 


b. Any service station, drive-in theater, supermarket, store, 
restaurant, or office building, or any other business, res- 
idential, or municipal establishment providing parking 
space for customers, patrons, or the public; or | 


The term “public vehicular area” shall not be construed to 
mean any private property not generally open to and used by the 
public. 


N.C.G.S. § 20-4.01(32) (emphasis added). 


We conclude that the change made in the DWI indictment is not 
one prohibited by N.C.G.S. § 15A-923(e). It does not alter the burden 
of proof or constitute a material change in a DWI indictment so as to 
vitiate the entire bill. This change merely represents one of form 
rather than substance under the circumstances of this case. It was 
merely a refinement in the description of the type of sttus on which 
defendant was driving while impaired rather than a change in an 
essential element of the offense. We believe that the amendmen: to 
the indictment at issue was not an “indispensable allegation[] under 
our Constitution and general statutory provisions.” State v. Haigler, 
14 N.C. App. 501, 504, 188 S.E.2d 586, 589 (change to indictment 
changing description of stolen property, an essential element of the 
offense, from “scrap copper” to “scrap bronze” was not a prohibited 
amendment), cert. denied, 281 N.C. 625, 190 S.E.2d 468 (1972); see 
also State v. Joyce, 104 N.C. App. 558, 410 S.E.2d 516 (1991) (change 
made in the indictment from “knife” to “firearm” did not alter the bur- 
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den of proof or constitute a substantial change prohibited by N.C.G.S. 
§ 15A-923(e)), disc. rev. denied, 331 N.C. 120, 414 S.E.2d 764 (1992); 
State v. Bailey, 97 N.C. App. 472, 389 S.E.2d 131 (1990) (change to 
indictment which stated victim’s name as Pettress Cebron to cor- 
rectly reflect the victim’s name as Cebron Pettress was not a prohib- 
ited amendment). Defendant also cannot demonstrate how such a 
change has prejudiced the defense on the merits. This assignment of 
error is, therefore, overruled. 


II. 


[2] In his next assignment of error, defendant contends that the trial 
court erred in denying his motion to dismiss for insufficiency of the 
evidence tending to prove that defendant was driving while impaired 
on a “street or highway” as the original DWI indictment charged. He 
asserts that all of the evidence at trial tended to prove that defendant 
never drove off the parking lot owned by the Club. However, having 
concluded that the trial court correctly allowed the State’s motion to 
amend the DWI indictment because “public vehicular area” includes 
the term “street,” we also conclude that the trial court did not err in 
denying defendant's motion to dismiss. Therefore, this assignment of 
error is also overruled. 


III. 


[3] Defendant next assigns as error the trial court’s peremptory 
instruction to the jury that as a matter of law, the Club parking lot 
was a “public vehicular area.” 


A trial court must instruct jurors on every element of the charged 
offense. As we previously stated, the situs of the impaired driving 
offense is one of the essential elements of the offense charged. 
Bowen, 67 N.C. App. at 515, 313 S.E.2d at 197. “[P]eremptory instruc- 
tions are permissible only in rare instances in this State, where 
uncontradicted evidence establishes the element(s) beyond a reason- 
able doubt.” Jd. 


In the case at bar, during the charge conference, the State 
requested that the trial court give a peremptory instruction on the ele- 
ment of the situs of the offense—“public vehicular area.” Over 
defendant’s objection, the trial court granted the State’s request and 
instructed the jury that “the parking lot area of the Lost Dimensions 
Nightclub would be a public vehicular area under our law.” As such, 
defendant contends that the trial court erred in peremptorily instruct- 
ing the jury that the parking lot was a “public vehicular area” as a mat- 
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ter of law because there was conflicting evidence as to whether the 
parking lot was “generally open to and used by the public” as required 
by N.C.G.S. § 20-4.01(82). He further contends that the trial court 
erroneously withdrew an essential element of the crime from the 
jury’s deliberations. We disagree and hold that the evidence sup- 
ported a peremptory instruction that the Club’s parking lot was a 
“public vehicular area” as a matter of law. 


As previously stated, a “public vehicular area” is defined as “[a]ny 
area within the State of North Carolina that is generally open to and 
used by the public for vehicular traffic, including... any... parking 
lot upon the grounds and premises of... [alJny... business... 
establishment providing parking space for customers, patrons, or 
the public.” N.C.G.S. § 20-4.01(82) (emphasis added). Thus, even if an 
establishment is cloaked in the robe of being a private club, it is still 
a “business establishment providing parking space for its customers, 
patrons, or the public” and cannot escape liability simply because a 
membership fee is required. 


We also believe that the Court of Appeals’ reliance on Bowen, 67 
N.C. App. 512, 313 S.E.2d 196, is misplaced. There, the Court of 
Appeals held that the evidence presented regarding a condominium 
complex driveway did not support the trial court’s conclusion that as 
a matter of law, the driveway was a “public vehicular area” within the 
meaning of N.C.G.S. § 20-4.01(82) because the evidence was “sharply 
conflicting.” Jd. at 514, 313 $.E.2d at 197. In Bowen, the evidence that 
the parking lot was a “public vehicular area” established that there 
was a “For Sale” sign which the Court of Appeals concluded “appar- 
ently invit{ed] in the public, and that there appeared to be no obstruc- 
tion to public access.” Jd. at 514-15, 313 $.E.2d at 197. Evidence to the 
contrary indicated that “‘No Trespassing’ signs were posted, that 
there was no parking set aside for the public, and that the driveway 
had not been dedicated for public use.” Jd. at 515, 313 S.E.2d at 197. 


In this case, unlike that in Bowen, the evidence establishes that 
the Club in this case is licensed by the State to serve alcohol to the 
guests of members as well as to the members themselves. Moreover, 
the Club’s parking lot could generally be used as a thoroughfare by 
members of the general public—both Club members and nonmem- 
bers—who were trying to access either the Club or the motel. There 
were no signs posted in the Club’s parking lot prohibiting the public 
from parking there and no signs posted stating that the parking lot 
was private property, nor were there any security or membership 
cards allowing members exclusive access to the parking lot. Also, 
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members of the general public were free to use the parking lot while 
they “[came] in and check[ed] out” the Club and as an entrance and 
exit to the adjacent motel. 


Finally, in construing the statutory language, “‘we are guided by 
the primary rule that the intent of the legislature controls.” State v. 
Carawan, 80 N.C. App. 151, 153, 341 S.E.2d 96, 97 (quoting State v. 
Spencer, 276 N.C. 535, 546, 173 S.E.2d 765, 773 (1970)), disc. rev. 
denied, 317 N.C. 337, 346 S.E.2d 141 (1986). The legislature clearly 
intended to protect persons from the dangers posed by others who 
drive while they are impaired within any area where there is public 
vehicular traffic. While it appears that this Court has never decided a 
case in which N.C.G.S. § 20-4.01(32) was interpreted, cases decided 
by the Court of Appeals on the issue of whether a location was a “pub- 
lic vehicular area” support our holding in this case that the evidence 
was sufficient to support a peremptory instruction that the Club’s 
parking lot is a “public vehicular area” as a matter of law. See State v. 
Turner, 117 N.C. App. 457, 451 S.E.2d 19 (1994) (privately maintained 
paved road in privately owned mobile home park); Corns v. Hall, 112 
N.C. App. 232, 435 S.E.2d 88 (1993) (traffic lane between grocery 
store and parking lot); State v. Mabe, 85 N.C. App. 500, 355 S.E.2d 186 
(wheelchair ramp in a motel parking lot), disc. rev. denied, 320 N.C. 
516, 358 S.E.2d 527 (1987); Carawan, 80 N.C. App. 151, 341 S.E.2d 96 
(park grounds used as temporary parking lot during special event). To 
hold otherwise would result in parking areas for private clubs selling 
alcoholic beverages being insulated from the drunk driving laws of 
our State while the parking lots of nonprivate establishments serving 
alcohol would not be. Such a distinction could not have been 
intended by the legislature. 


Summarizing, the trial court did not err in allowing the State’s 
motion to amend the DWI indictment because the change did not sub- 
stantially alter the offense charged. Further, the trial court did not err 
in denying defendant's motion to dismiss. Finally, the trial court did 
not err in peremptorily instructing the jury that the Club’s parking lot 
was a “public vehicular area” as a matter of law. Thus, the decision of 
the Court of Appeals is 


REVERSED. 


Justice WEBB dissenting. 


I dissent. I believe it was error to allow the State to amend the 
indictment to allege the defendant was driving in a public vehicular 
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area. The majority says the situs of the impaired driving offense is 
one of the essential elements of the offense charged. Nevertheless, 
the majority Says, it was not error to allow this amendment because 
it was alleged in the indictment that the offense occurred on a high- 
way which was a situs included within the parameters of N.C.G.S. 
§ 20-138.]1(a). “It was merely a refinement in the description of the 
type of situs on which defendant was driving while impaired rather 
than a change in an essential element of the offense,” says the major- 
ity. State v. Snyder, 343 N.C. 61, 67, 468 S.E.2d 221, 225 (1996) 


I do not believe this amendment to the indictment was merely a 
refinement in the description of the situs alleged in the indictment. 
Adding the words “public vehicular area” to the indictment changed 
one of the elements in the offense charged and substantially altered 
the charge. It violated Article I, Section 22 of the North Carolina 
Constitution and N.C.G.S. § 15A-923(e) (1988). 


I vote to affirm the Court of Appeals. 





STATE OF NORTH CAROLINA v. KERRY LEE DALE 


No. 98A95 


(Filed 4 April 1996) 


1. Evidence and Witnesses § 778 (NCI4th)— exclusion of 
question—absence of answer from record 


Defendant cannot show prejudice from the trial court’s exclu- 
sion of a question asked by defense counsel! in cross-examination 
of a State’s witness where the record does not show what the 
answer of the witness would have been had she been permitted to 
respond to the question. 


Am Jur 2d, Appellate Review §§ 752-754, 759. 


2. Evidence and Witnesses § 2927 (NCI4th)— statement by 
another—not prior inconsistent statement 


Testimony by a State’s witness on cross-examination in a 
murder trial that a person called “Grip” had told her he “shot at 
the boy” was not admissible as a prior inconsistent statement 
since it was not a prior statement of the witness, and it was not 
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inconsistent with her testimony that defendant, Grip, and two 
other men asked her to help them rob the victim several days 
before the shooting, that all four men carried weapons, and that 
she did not see the shooting. 


Am Jur 2d, Witnesses §§ 1008, 1011-1013, 1016, 1018, 
1022, 1023. 


Use or admissibility of prior inconsistent statements of 
witness as substantive evidence of facts to which they 
relate in criminal case—modern state cases. 30 ALR4th 
414. 


. Evidence and Witnesses § 765 (NCI4th)— cross-examina- 


tion—door not opened by State’s direct examination 


The State’s direct examination of a witness in a murder trial 
did not open the door to testimony by the witness on cross- 
examination that a person called “Grip” had told her he “shot at 
the boy” where the witness did not give any testimony on direct 
examination which related to anything Grip told her after the 
killing, and this testimony did not explain or clarify any evidence 
presented by the State on her direct examination. Assuming that 
the exclusion of this testimony was error, defendant was not 
prejudiced where the trial court’s ruling did not exclude further 
testimony by the witness that she “told the police Grip shot at the 
boy.” 


Am Jur 2d, Appellate Review §§ 752-754, 759. 


. Criminal Law § 818 (NCI4th)— interested witness instruc- 


tion not required 


The trial court did not err, much less commit plain error, by 
refusing to give an instruction in a murder trial on the testimony 
of an interested witness, and the trial court’s instruction that the 
jury could consider the interest, bias,-or prejudice of a particular 
witness in determining whether to believe the witness was suffi- 
cient, where the State’s only eyewitness to identify defendant as 
the shooter testified that she had not been promised anything in 
exchange for her testimony; she was not charged with any 
offense related to this crime; she was not testifying pursuant to a 
plea agreement or a grant of immunity; and nothing other than a 
pending probation violation suggested that she had an interest in 
the outcome of this case. 


Am Jur 2d, Witnesses §§ 1406, 1412. 
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Necessity of, and prejudicial effect of omitting, cau- 
tionary instruction to jury as to reliability of, or factors to 
be considered in evaluating, eyewitness identification tes- 
timony—state cases. 23 ALR4th 1089. 


Appeal of right pursuant to N.C.G.S. § 7A-27(a) from judgment 
imposing sentence of life imprisonment entered by Battle, J., at the 24 
October 1994 Criminal Session of Superior Court, Wake County, upon 
a jury verdict of guilty of first-degree murder. Heard in the Supreme 
Court 15 November 1995. 


Michael FD Easley, Attorney General, by John F) Maddrey, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr, Appellate Defender, by Charles L. 
Alston, Jr., Assistant Appellate Defender, for defendant- 
appellant. 


PARKER, Justice. 


Defendant was tried noncapitally on an indictment charging him 
with the first-degree murder of Barry Maurice Wiggs (“victim”). The 
jury returned a verdict finding defendant guilty as charged, and 
defendant was sentenced to life imprisonment. For the reasons dis- 
cussed herein, we uphold defendant’s conviction and sentence. 


The State’s evidence tended to show that just after noon on 21 
July 1993, defendant and the victim stood and talked in front cf an 
abandoned building in Raleigh. The victim began running, and 
defendant chased the victim down a sidewalk. While giving chase 
defendant fired two shots which missed the victim. A third shot, fired 
at close range, hit the victim in the head; and the victim fell to the 
pavement. 


An examination of the body revealed a small entry wound at the 
base of the victim’s skull and an exit wound in the victim’s forehead. 
The medical examiner determined that the shot was fired from a. dis- 
tance of at least two feet and that the bullet wound would have killed 
the victim instantly. In the medical examiner’s opinion, the murder 
weapon was probably a small-caliber gun. Two nine-millimeter shell 
casings were found at the crime scene. 


The victim was a drug dealer, and the evidence tended to show 
that defendant had been involved in a plan to rob the victim prior to 
the shooting. Defendant, Iven Morgan, Jr. (“Grip”), and two other men 
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visited Barbara Williams several days before the shooting and asked 
Ms. Williams to help them rob the victim. Ms. Williams was the vic- 
tim’s friend, and she declined. According to Ms. Williams, all four men 
usually carried a gun, and Grip had a nine-millimeter pistol in his pos- 
session on the day that the men asked her to help them rob the 
victim. 

Four to six days after the killing, Tracey Watkins heard defendant 
say that he had “smoked [the victim].” Ms. Watkins testified that 
defendant had a nine-millimeter gun in his possession at the time he 
made this statement. 


Defendant presented evidence at trial which tended to show that 
he was at his girlfriend’s house at the time of the murder. Another 
defense witness stated that he saw the shooting and that defendant 
was not the killer. 


In his first assignment of error, defendant contends that the trial 
court erred by sustaining the State’s objections to questions posed by 
defendant during his cross-examination of Barbara Williams. We 
disagree. 


Ms. Williams testified that four men, including defendant and 
Grip, asked her to help them rob the victim several days before the 
killing. On cross-examination defendant elicited testimony that Grip 
had a nine-millimeter pistol in his possession on that day, and the fol- 
lowing exchange occurred: 


@. And then after this happened, Grip said they were going— 


[THE PROSECUTOR]: Objection as to what Grip said unless he is 
going to testify later on, Your Honor. 


Court: Well, objection sustained. 


Q. Did you tell the police that one of the members of the conspir- 
acy had planned to allow another member of the conspiracy to 
quote take the rap? Did you tell the police that? 


A. I told the police Grip shot at the boy. That is what I told the 
police. That is what Grip told me. 


[THE PROSECUTOR]: Objection to what Grip told her, Your 
Honor, and motion to strike. 


Court: Well, motion allowed. Disregard that comment of the 
witness. 
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[1] “Counsel is allowed great latitude on cross-examination to 
test matters related by a witness on direct examination.” State v. Lee, 
335 N.C. 244, 271, 439 S.E.2d 547, 560, cert. denied, —— U.S. —,, 130 
L. Ed. 2d 162 (1994). With respect to the trial court’s ruling sustaining 
the State’s objection to the first question, however, the record fails to 
show what the answer would have been had the witness been per- 
mitted to respond. 


“It is well established that an exception to the exclusion of 
evidence cannot be sustained where the record fails to show 
what the witness’ testimony would have been had he been per- 
mitted to testify.” State v. Simpson, 314 N.C. 359, 370, 334 S.E.2d 
53, 60 (1985) (citing State v. Cheek, 307 N.C. 552, 299 S.E.2d 633 
(1983)). “[I]n order for a party to preserve for appellate review 
the exclusion of evidence, the significance of the excluded evi- 
dence must be made to appear in the record and a specific offer 
of proof is required unless the significance of the evidence is 
obvious from the record.” Id. at 370, 334 S.E.2d at 60 (citing 
Currence v. Hardin, 296 N.C. 95, 249 S.E.2d 387 (1978)). 


State v. Johnson, 340 N.C. 32, 49, 455 S.E.2d 644, 653 (1995). In this 
instance the record does not show what the witness’ answer would 
have been had she been permitted to respond to defendant’s first 
question. Thus, defendant cannot show that the trial court’s ruling 
with respect to this question prejudiced him. State v. Miller, 288 N.C. 
582, 593, 220 8.E.2d 326, 335 (1975). 


[2] The trial court also sustained the State’s objection and motion to 
strike Ms. Williams’ testimony with respect to what Grip told her. 
Defendant contends that this testimony is admissible for three rea- 
sons: (i) prior inconsistent statements are always admissible to 
impeach a witness; (ii) the testimony was not offered for the truth of 
the matter asserted, but rather to explain and clarify a subject alluded 
to by the State on direct examination; and (iii) the State’s direct 
examination “opened the door” to the testimony. We disagree. 


“For impeachment purposes a witness may ordinarily be cross- 
examined concerning statements he has made on other occasions 
which are inconsistent with his testimony at the present trial.” State 
v. McKeithan, 293 N.C. 722, 730, 239 S.E.2d 254, 259 (1977). In this 
instance, however, the State objected only to what Grip told Ms. 
Williams, not to the testimony with respect to what she told the 
police. For this reason the trial court’s ruling did not exclude any of 
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Ms. Williams’ prior statements, including her testimony that she “told 
the police Grip shot at the boy.” 


Moreover, Ms. Williams’ testimony at trial was not inconsistent 
with the excluded statement. Ms. Williams’ testimony on direct exam- 
ination was that defendant, Grip, and two other men asked her to help 
them rob the victim several days before the shooting. She also stated 
that all four of the men were at her house on the morning and the 
afternoon of the murder. On cross-examination Ms. Williams testified 
that all of the men carried a weapon at all times and that Grip carried 
a nine-millimeter pistol on the day the men asked her to help them 
rob the victim. Importantly, Ms. Williams testified that she did not see 
the shooting. She did not give any testimony inconsistent with the 
statement that “Grip shot at the boy.” We conclude that the excluded 
testimony was not a prior statement of the witness and that it was not 
inconsistent with any of her testimony at trial. Thus, the testimony 
was not admissible as a prior inconsistent statement. 


[3] Defendant also argues that Ms. Williams’ testimony was admissi- 
ble to explain and clarify a subject alluded to by the State on direct 
examination and that the State “opened the door” to this testimony. 


The phrase “opening the door” refers to the principle that 
“[w]here one party introduces evidence as to a particular fact or 
transaction, the other party is entitled to introduce evidence in 
explanation or rebuttal thereof, even though such latter evidence 
would be incompetent or irrelevant had it been offered initially.” 
State v. Garner, 330 N.C. 273, 290, 410 S.E.2d 861, 870 (1991) 
(quoting State v. Albert, 303 N.C. 173, 177, 277 S.E.2d 439, 441 
(1981)). 


State v. Rose, 335 N.C. 301, 337, 439 S.E.2d 518, 588, cert. denied, —— 
U.S. —, 129 L. Ed. 2d 883 (1994). 


The State presented evidence through Ms. Williams’ testimony 
that defendant, Grip, and two other men asked her to help them rob 
the victim several days before the killing. Ms. Williams did not give 
any testimony on direct examination which related to anything Grip 
told her after the killing, and the excluded testimony did not explain 
or clarify any evidence presented by the State on her direct examina- 
tion. For this reason we conclude that the trial court properly 
excluded the testimony with respect to what Grip told Ms. Williams. 


Assuming arguendo that the excluded testimony was admissible, 
the trial court’s ruling could not have prejudiced defendant. The 
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State’s objection and motion to strike applied only to what Grip told 
Ms. Williams, not to Ms. Williams’ testimony that she “told the police 
Grip shot at the boy.” This testimony was not excluded by the trial 
court’s ruling and was thus available for the jury’s consideration. We 
conclude that there is no reasonable possibility that, had the testi- 
mony not been excluded, a different result would have been reached 
at trial. See N.C.G.S. § 15A4-1443(a) (1988). This assignment of error is 
overruled. 


{4] Defendant next assigns as error the trial court’s refusal to give an 
instruction on the testimony of an interested witness as requested by 
the State during the charge conference. Defendant contends that the 
trial court committed plain error by failing to give the instruction 
requested by the State. We disagree. 


The State made a general request at the charge conference for an 
instruction on interested witnesses. The trial court declined this 
request, stating that the instruction on considering the interest and 
bias of a witness would be sufficient. Defendant did not object when 
the trial court declined the State’s request, and defendant did not 
make any specific request at that time for an instruction on the testi- 
mony of an interested witness. After the trial court gave its instruc- 
tions, defendant again did not object or make any request for further 
instructions. Thus, the trial court was never made aware of a specific 
instruction sought by the parties with respect to the testimony of an 
interested witness. Under these circumstances this assignment of 
error must be reviewed under the “plain error” rule. See State v. Allen, 
339 N.C. 545, 554-55, 453 S.E.2d 150, 155 (1995). 


“{T]he term ‘plain error’ does not simply mean obvious or appar- 
ent error.” State v. Collins, 334 N.C. 54, 62, 431 S.E.2d 188, 193 (1993); 
accord State v. Odom, 307 N.C. 655, 660, 300 S.E.2d 375, 378 (1983). 
In order to rise to the level of plain error, the error in the trial court’s 
instructions must be so fundamental that (i) absent the error, the jury 
probably would have reached a different verdict; or (ii) the error 
would constitute a miscarriage of justice if not corrected. Collins, 334 
N.C. at 62, 431 S.E.2d at 193. 


Defendant argues that the pattern jury instruction on the testi- 
mony of an interested witness would have isolated and emphasized 
the steps the jury should have used in considering the testimony of 
Denise Yates, who saw defendant chase the victim and who was the 
only eyewitness to identify defendant as the shooter. However, “an 
instruction to scrutinize the testimony of a witness on the ground of 
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interest or bias is a subordinate feature of the case which does not 
require the trial judge to give the cautionary instruction unless there 
is a request for such an instruction.” State v. Vick, 287 N.C. 37, 48, 
213 S.E.2d 335, 339 (1975). 


Further, the trial court gave the following instruction to the 
jury: 


In determining whether to believe any witness you should 
apply the same tests of truthfulness which you apply in your 
everyday affairs. 


As applied to this trial these tests may include the opportu- 
nity of the witness to see, hear, know or remember the facts or 
occurrences about which he or she testified; the manner and 
appearance of the witness; any interest, bias or prejudice the wit- 
ness may have; the apparent understanding and fairness of the 
witness.... 


In State v. Alexander, 337 N.C. 182, 446 8.E.2d 83 (1994), where the 
trial court gave an almost identical instruction, we held that the fail- 
ure to give the requested pattern jury instruction concerning the tes- 
timony of an interested witness was harmless error. Jd. at 193, 446 
S.E.2d at 90. 


We also note that there was very little evidence that Ms. Yates was 
an interested witness. The record discloses that Ms. Yates’ criminal 
record included a probation violation and that at the time of trial she 
was awaiting a court appearance for this violation. On the morning 
that she testified, Ms. Yates apparently made a statement that she was 
not going to testify on account of something that the prosecutor had 
not done. However, Ms. Yates testified that she had not been 
promised anything in exchange for her testimony. Ms. Yates was not 
charged with any offense related to this crime, she was not testifying 
pursuant to a plea agreement or a grant of immunity, and nothing 
other than the probation violation suggested that she had an interest 
in the outcome of this case. 


Under these circumstances the trial court’s instruction that the 
jury could consider the interest, bias, or prejudice of a witness in 
determining whether to believe a particular witness was sufficient. 
We conclude that the trial court did not err, much less commit plain 
error, by declining to give an instruction on the testimony of an inter- 
ested witness. Accordingly, this assignment of error is overruled. 
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We conclude that defendant received a fair trial free from preju- 
dicial error. 


NO ERROR. 
SSS ae ee Se 


STATE OF NORTH CAROLINA v. RODNEY GAINEY anp CURTIS HUNTLEY 


No. 138A95 
(Filed 4 April 1996) 


1. Homicide § 552 (NCI4th)— first-degree murder—refusal to 
charge on second-degree murder—premeditation and 
deliberation 


The trial court did not err in a first-degree murder prosecu- 
tion by refusing to instruct the jury on second-degree murder as 
to defendant Huntley where the State’s evidence tended to show 
that defendants borrowed a car under false pretenses at a car 
wash, obtained two guns and several bullets, and waited for the 
victim; when the victim drove by, defendant Huntley said, “there’s 
the truck,” or “there’s the son-of-a-bitch now”; defendants then 
chased down the victim and fired multiple shots into his truck, 
one of which struck him in the back of the head; there was no evi- 
dence that the victim provoked defendants before he was shot; 
defendant Huntley’s statements indicate that he did not like the 
victim and was waiting for him; and, after the killing, defendant 
returned to the car wash as if nothing had happened. The State 
met its burden of proving all of the elements of first-degree mur- 
der (motive is not an element of first-degree murder) and defend- 
ant Huntley presented no evidence to negate the State’s. 


Am Jur 2d, Homicide §§ 485, 486. 


2. Homicide § 552 (NCI4th)— first-degree murder—refusal 
to charge on second-degree murder—specific intent to 
murder 


The trial court did not err in a first-degree murder prosecu- 
tion as to defendant Gainey by not instructing on second-degree 
murder where the State’s evidence showed that defencants 
engaged in a common plan to murder the victim; they borrowed a 
car, procured deadly weapons, and waited for the victim; there 
was evidence permitting an inference that defendant Gainey had 
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a weapon in that a witness testified that he saw someone give 
defendants two guns; and the fact that defendant Gainey drove 
the car instead of doing the actual shooting makes him no less 
culpable. The cumulative evidence permits a reasonable infer- 
ence that the victim's fatal contact with defendant Gainey was 
planned and that defendant Gainey possessed a specific intent to 
murder the victim. 


Am Jur 2d, Homicide §§ 485, 486. 


. Criminal Law § 794 (NCI4th)— first-degree murder—dis- 


charging firearm into occupied property—instructions— 
acting in concert 


There was no plain error in a first-degree murder prosecution 
where the trial court instructed the jury that it could find defend- 
ant Gainey guilty of both first-degree murder by premeditation 
and deliberation and discharging a firearm into occupied prop- 
erty under the theory of acting in concert. The evidence pre- 
sented and the inferences logically drawn therefrom show both 
that defendant Gainey engaged in a common plan with defendant 
Huntley to murder the victim and that defendant Gainey acted 
with premeditation and deliberation in carrying out the murder. 
Because evidence of either constitutes proof of specific intent, 
the instruction on acting in concert was proper. 


Am Jur 2d, Trial §§ 1362-1364. 


.Homicide § 244 (NCI4th); Assault and Battery § 81 


(NCI4th)— first-degree murder—discharging firearm into 
occupied vehicle—motion to dismiss—properly denied 


The trial court did not err in a prosecution for first-degree 
murder and discharging a firearm into an occupied vehicle by 
denying defendant Gainey’s motion to dismiss on the grounds 
that the State failed to present any evidence that he specifically 
intended to commit the crimes charged. 


Am Jur 2d, Homicide §§ 437-440. 


Modern status of the rules requiring malice “afore- 
thought,” “deliberation,” or “premeditation,” as elements 
of murder in the first degree. 18 ALR4th 961. 
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5. Evidence and Witnesses §§ 928, 931 (NCI4th)— exclama- 
tion that defendant had a gun—excited utterance—present 
sense impression 


The trial court did not err in a prosecution for first-degree 
murder and discharging a firearm into an occupied vehicle by 
overruling defendant Huntley’s objection to allowing a witness to 
state that another person exclaimed “he had a gun.” The state- 
ment was properly admitted as an excited utterance under 
N.C.G.8. § 8C-1, Rule 803(2), or as a present sense impression 
pursuant to N.C.G.S. § 8C-1, Rule 803(1). 


Am Jur 2d, Evidence §§ 864, 865. 


Comment Note.—Spontaneity of declaration sought to 
be admitted as part of res gestae as question for court or 
ultimately for jury. 56 ALR2d 372. 


Admissibility in criminal case, as part of the res gestae, 
of statements or utterances of bystanders made at time of 
arrest. 78 ALR2d 300. 


When is hearsay statement an “excited utterance” 
admissible under Rule 803(2) of the Federal Rules of 
Evidence. 48 ALR Fed. 451. 


Appeal of right pursuant to N.C.G.S. § 7A-27(a) from judgments 
imposing sentences of life imprisonment entered by Helms (William 
H.), J., at the 29 August 1994 Criminal Session of Superior Court, 
Union County, upon verdicts finding the defendants guilty of first- 
degree murder. Defendants’ motions to bypass the Court of Appeals 
as to additional judgments of imprisonment entered upon their con- 
victions for discharging firearms into an occupied vehicle were 
allowed 29 March 1995. Heard in the Supreme Court 15 December 
1995. 


Michael F. Easley, Attorney General, by Elizabeth R. Mosley, 
Assistant Attorney General, for the State. 


Charles B. Brooks, IT, for defendant-appellant Gainey. 
Robert L. Huffman for defendant-appellant Huntley. 


WHICHARD, Justice. 


Defendants were tried jointly and noncapitally for first-degree 
murder and for discharging a firearm into an occupied vehicle. The 
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jury found both defendants guilty on both charges. The trial court 
sentenced each defendant to a mandatory term of life imprisonment 
on the murder convictions and sentenced defendants to three years’ 
imprisonment for discharging a firearm into occupied property, to run 
concurrently with the murder sentences. We hold that defendants 
received a fair trial, free from prejudicial error. 


The State’s evidence at trial tended to show that on the evening of 
15 November 1993, defendants Curtis Huntley and Rodney Gainey 
borrowed a blue Honda Prelude from Fred Marsh, ostensibly to visit 
some girls. Instead, they drove to the Rite-Way Carwash. Jimmy 
Taylor saw someone at the car wash give defendants two guns. 
Christopher Blakeney gave defendant Huntley four or five bullets, 
and he saw defendant Huntley shoot what he believed was a .38- 
caliber revolver in the air. 


According to Taylor, a red truck passed the car wash, and defend- 
ant Huntley said, “there’s the truck,” or “there’s the son-of-a-bitch 
now.” Defendants got into the Prelude, with defendant Huntley sitting 
in the front passenger seat, and chased the red truck up a hill. Jeffrey 
Sanders, defendant Huntley’s cousin, saw the Prelude go past him, 
with defendant Huntley leaning out the window and something flash- 
ing in his hand. At that time Ruddy (record does not reveal full name), 
a passenger in Sanders’ car, said defendant Huntley had a gun. 


Immediately thereafter, Blakeney saw the flash from a gun from 
the passenger side of the Prelude; he then saw the red truck rolling. 
Moments later, defendants returned to the car wash in the Prelude. 
Vadia Blakeney then saw defendant Huntley holding a “black object” 
at his waistline. 


The driver of the truck, Michael Alton Greene, was found inside 
the truck, shot in the head. He died from the gunshot wound. SBI 
Agent Bobby Bonds investigated the scene the next day and removed 
spent bullets from the door and tailgate of the truck. Agent Bonds 
also took latent fingerprints from the Prelude. Seven of the prints 
were defendant Gainey’s. 


{1] Both defendants contend that the trial court erred by refusing to 
charge the jury on second-degree murder. The unlawful killing of a 
human being committed during the commission of a felony or with 
malice, premeditation, and deliberation is murder in the first degree. 
N.C.G.S. § 14-17 (1993); State v. Bonney, 329 N.C. 61, 77, 405 S.E.2d 
145, 154 (1991). A killing is “premeditated” if “the defendant formed 
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the specific intent to kill the victim some period of time, however 
short, before the actual killing.” Bonney, 329 N.C. at 77, 405 $.E.2d at 
154. A killing is “deliberate” if the defendant acted “in a cool state of 
blood, in furtherance of a fixed design for revenge or to accomplish 
an unlawful purpose and not under the influence of a violent passion, 
suddenly aroused by lawful or just cause or legal provocation.” /d. 
Second-degree murder is the unlawful killing of a human being with 
malice but without premeditation and deliberation. N.C.G.S. § 14-17; 
State v. Downey, 253 N.C. 348, 353, 117 8.E.2d 39, 48 (1960). 


Where a defendant is charged with premeditated and deliberate 
first-degree murder, an instruction on the lesser-included offense of 
second-degree murder need be given “only if the evidence, reasonably 
construed, tended to show lack of premeditation and deliberation or 
would permit a jury to rationally find defendant guilty of the lesser 
offense and acquit him of the greater.” State v. Strickland, 307 N.C. 
274, 287, 298 S.E.2d 646, 654 (1983), modified on other grounds by 
State v. Johnson, 317 N.C. 193, 344 S.E.2d 775 (1986). 


The determinative factor is what the State's evidence tends to 
prove. If the evidence is sufficient to fully satisfy the State’s bur- 
den of proving each and every element of the offense of murder 
in the first degree, including premeditation and deliberation, and 
there is no evidence to negate these elements . . ., the trial judge 
should properly exclude from jury consideration the possibility of 
a conviction of second degree murder. 


Strickland, 307 N.C. at 293, 298 $.E.2d at 668. 


Defendant Huntley contends that the failure to instruct on 
second-degree murder was error because the State failed to prove 
premeditation and deliberation, because an inference may rationally 
be drawn from the State’s evidence tending to show murder in the 
second degree, and because there is evidence to support a verdict of 
second-degree murder. We disagree. 


The State’s evidence tended to show that defendants borrowed a 
car under false pretenses, obtained two guns and several bullets at 
the car wash, and waited for the victim. When the victim drove by, 
defendant Huntley said, “there’s the truck,” or “there’s the son-of-a- 
bitch now.” Defendants then chased down the victim and fired multi- 
ple shots into his truck, one of which struck him in the back of the 
head. There was no evidence that the victim provoked defendants 
before defendant Huntley shot him. Defendant Huntley’s statements 
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indicate that he did not like the victim and was waiting for him. After 
the killing, defendants returned to the car wash as if nothing had hap- 
pened. The State’s evidence thus sufficiently proved premeditation 
and deliberation by the defendants in the murder of Greene. 


Defendant Huntley insists that the lack of evidence indicating a 
motive for the killing creates the inference that the victim’s death was 
an unlawful killing with malice but without premeditation and delib- 
eration, thereby requiring an instruction on second-degree murder. 
Motive, however, is not an element of first-degree murder. State v. 
Van Landingham, 283 N.C. 589, 600, 197 S.E.2d 539, 546 (1973). The 
State met its burden of proving all the essential elements of first- 
degree murder, and defendant Huntley presented no evidence to 
negate the State’s. Therefore, the trial court properly refused to 
instruct on second-degree murder. 


{2] Defendant Gainey argues that it was error for the trial court 
not to instruct on second-degree murder because there was no 
evidence that he had the specific intent to kill. Because a specific 
intent to kill is a necessary constituent of the elements of premedita- 
tion and deliberation, proof of premeditation and deliberation is 
also proof of intent to kill. State v. Lowery, 309 N.C. 763, 768, 309 
S.E.2d 232, 237 (1983). As noted, the State’s evidence showed that 
defendants engaged in a common plan to murder the victim. They 
borrowed a car, procured deadly weapons, and waited for the victim. 
There was evidence permitting an inference that defendant Gainey 
had a weapon, in that a witness testified that he saw someone give 
defendants two guns. The fact that defendant Gainey drove the car 
instead of doing the actual shooting makes him no less culpable. The 
cumulative evidence permits a reasonable inference that the victim’s 
fatal contact with defendant Gainey was planned and that defendant 
Gainey possessed a specific intent to murder the victim. There- 
fore, defendant Gainey was not entitled to an instruction on second- 
degree murder. Both defendants’ assignments of error are therefore 
overruled. 


[3] In a related assignment, defendant Gainey asserts that the trial 
court erred by instructing the jury that it could find defendant Gainey 
guilty, under the theory of acting in concert, of both first-degree mur- 
der by premeditation and deliberation and discharging a firearm into 
occupied property. Relying on State v. Blankenship, 337 N.C. 548, 447 
S.E.2d 727 (1994), defendant Gainey argues that the instruction as 
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given allowed him to be convicted of each crime without a showing 
that he possessed the requisite specific intent. 


Under the principle of acting in concert, a defendant “may be 
found guilty of an offense if he is present at the scene of the crime 
and the evidence is sufficient to show he is acting together with 
another who does the acts necessary to constitute the crime pursuant 
to a common plan or purpose to commit the crime.” State v. Wilson, 
322 N.C. 117, 141, 367 S.E.2d 589, 603 (1988). A defendant who pos- 
sesses the requisite intent may be found guilty of a specific-intent 
crime based on acting in concert even if the other person did all of the 
acts necessary to the commission of the crime. Blankenship, 337 N.C. 
at 557-58, 447 S.E.2d at 736. Specific intent may be proven bv evi- 
dence tending to show either (1) that the specific-intent crime was 
part of a common plan, State v. Joyner, 297 N.C. 349, 358, 255 $.E.2d 
390, 396 (1979); or (2) premeditation and deliberation, which is proof 
of intent to kill, Lowery, 309 N.C. at 768, 309 S.E.2d at 237. 


Defendant Gainey did not object to the instruction at trial, so we 
review only for plain error. State v. Odom, 307 N.C. 655, 660, 300 
S.E.2d 375, 378 (1983). The evidence presented and the inferences 
logically drawn therefrom show both that defendant Gainey engaged 
in a common plan with defendant Huntley to murder Greene and that 
defendant Gainey acted with premeditation and deliberation in carry- 
ing out the murder. Because evidence of either constitutes proof of 
specific intent, the trial court's instruction on acting in concert was 
proper. 


{4] Defendant Gainey also argues that the trial court erred by deny- 
ing his motion to dismiss because the State failed to present any 
evidence that he specifically intended to commit the crimes charged. 
In considering a motion to dismiss, the evidence must be considered 
in the light most favorable to the State, and the State is entitled to 
every reasonable inference to be drawn therefrom. State v. Bright, 
301 N.C. 248, 257, 271 S.E.2d 368, 377 (1980). The test of whether the 
evidence is sufficient to withstand a motion to dismiss is whether a 
reasonable inference of defendant’s guilt may be drawn therefrom, 
and the test is the same whether the evidence is direct or circum- 
stantial. Jd. If any evidence reasonably tends to show that defendant 
formed the specific intent to kill the victim and that this intention to 
kill was preceded by premeditation and deliberation, the denial of 
defendant’s motion was proper. Lowery, 309 N.C. at 767-69, 309 
S.E.2d at 236-38. 
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Applying the foregoing principles, we conclude that there was 
substantial evidence of each essential element of murder in the first 
degree and of defendant Gainey’s specific intent to kill. We need not 
reiterate the State’s evidence; evidence that supported the trial 
court’s instruction on first- rather than second-degree murder, as well 
as the instruction on acting in concert, also required the denial of 
defendant’s motion to dismiss. Therefore, the trial court did not err in 
denying defendant Gainey’s motion to dismiss. 


[5] Finally, defendant Huntley contends that the trial court improp- 
erly overruled his objection to allowing a witness to state that 
another person exclaimed “he had a gun.” At trial Sanders testified 
that Ruddy, a passenger in Sanders’ car, said: “[H]e [defendant 
Huntley] had a gun.” Defendant Huntley argues that the statement 
was inadmissible hearsay and that its admission violated his consti- 
tutional rights of confrontation and cross-examination. 


Evidence which falls within a firmly rooted hearsay exception 
does not violate a defendant’s right to confront and cross-examine 
witnesses. State v. Stager, 329 N.C. 278, 317, 406 S.E.2d 876, 898 
(1991); State v. Roper, 328 N.C. 337, 359, 402 S.E.2d 600, 618, cert. 
denied, 502 U.S. 902, 116 L. Ed. 2d 232 (1991). We conclude that the 
statement here was properly admitted as an excited utterance under 
N.C.G.S. § 8C-1, Rule 803(2), or as a present sense impression pur- 
suant to N.C.G.S. § 8C-1, Rule 803(1). 


A statement relating to a startling event or condition made while 
the declarant was under the stress of excitement caused by the 
event or condition is admissible as an exception to the hearsay 
rule, whether or not the declarant is available as a witness. N.C.G.S. 
§ 8C-1, Rule 803(2) (1992). Ruddy and Sanders were pulling up to a 
store when defendants raced by them in the Prelude, nearly side- 
swiping them, with defendant Huntley hanging out the passenger win- 
dow with a gun in his hand. Ruddy’s statement, “he had a gun,” was a 
spontaneous reaction that occurred while he was under the stress of 
this startling experience without opportunity to reflect on what the 
declarant was seeing or to fabricate his statement before speaking. 
Hence, Sanders’ testimony regarding the statement fits squarely 
within the excited utterance exception to the hearsay rule and was 
properly admitted. 


The statement was likewise admissible as a present sense impres- 
sion. A statement describing or explaining an event or condition 
made while the declarant was perceiving the event or condition, or 
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immediately thereafter, is admissible as an exception to the hearsay 
rule whether or not the declarant is available as a witness. N.C.G.S. 
§ 8C-1, Rule 803(1). The underlying theory of the present sense 
impression exception is that closeness in time between the event and 
the declarant’s statement reduces the likelihood of deliberate or con- 
scious misrepresentation. See State v. Maness, 321 N.C. 454, 459, 364 
S.E.2d 349, 351 (1988) (nine days not considered “immediately there- 
after”). Here, Ruddy’s statement that defendant “had a gun” was made 
simultaneously with the occurrence of the event—that is, immedi- 
ately upon his seeing the gun—and therefore falls within this excep- 
tion. Defendant Huntley’s assignment of error is therefore overruled. 


We conclude that both defendants received a fair trial, free from 
prejudicial error. 


NO ERROR. 
See ee 


CRAVEN COUNTY BOARD OF EDUCATION, a StaTuTorY CORPORATION OF NORTH 
CAROLINA V. THE HONORABLE HARLAN E. BOYLES, STATE TREASURER; THE HON- 
ORABLE EDWARD RENFROW, StaTE CONTROLLER; THE HONORABLE 
JONATHAN B. HOWES, SECRETARY OF THE DEPARTMENT OF ENVIRONMENT, ]LEALTH 
AND NATURAL RESOURCES; AND A. PRESTON HOWARD, JR., DIRECTOR OF THE DIVISION 
OF ENVIRONMENTAL MANAGEMENT 


No. 365PA95 
(Filed 4 April 1996) 


Penalties, Fines, and Forfeitures § 8 (NCI 4th)— violations of 
environmental laws—payment to DEHNR—penalty—enti- 
tlement of local school district 


Monies paid to the Department of Environment, Health and 
Natural Resources pursuant to a settlement agreement for viola- 
tions of air pollution control standards constituted a penalty 
under Article IX, Section 7 of the North Carolina Constitution and 
should be remitted to the local school district. It was not deter- 
minative that the monies were collected pursuant to a settlement 
agreement or that the agreement stated that payment was lot to 
be construed as a fine, penalty, or forfeiture. 


Am Jur 2d, Forfeitures and Penalties § 67; Pollution 
§§ 81, 558. 


Recovery of cumulative statutory penalties. 71 ALR2d 
986. 
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On discretionary review pursuant to N.C.G.S. § 7A-31 prior to a 
determination by the Court of Appeals of summary judgment for 
plaintiff entered by Bowen, J., on 6 March 1995 in Superior Court, 
Wake County. Heard in the Supreme Court 16 February 1996. 


Henderson, Baxter & Alford, PA., by David S. Henderson; and 
Tharrington Smith, LLP, by Michael Crowell, for plaintvff- 
appellee. 


Michael F: Eusley, Attorney General, by W. Dale Talbert, Special 
Deputy Attorney General, for defendant-appellant. 


FRYE, Justice. 


Defendants present one issue on appeal: whether monies paid to 
the Department of Environment, Health and Natural Resources pur- 
suant to a settlement agreement for violations of environmental laws 
constituted a penalty, forfeiture, or fine under Article IX, Section 7 of 
the North Carolina Constitution. We answer in the affirmative, and 
therefore, affirm the judgment of the trial court. 


On 11 June 1991, the Director of the Division of Environmen- 
tal Management (DEM) assessed a civil penalty of $1,466,942.44 
against Weyerhaeuser Company (Weyerhaeuser) pursuant to N.C.G.S. 
§ 148-215.114A for violations of air pollution control standards at its 
pulp mill in Craven County. The fine included $1,000 per day for oper- 
ating equipment without certain air pollution controls, a lump sum of 
$3,000 for failing three emissions tests, and $5,000 for making major 
modifications to equipment without following the proper procedures. 
The Director concluded that the actual particulate emissions at the 
facility during the period of the violations were at least 193 tons per 
year over the allowable emission limit, but. made no findings or con- 
clusions as to any specific damage to the environment. In addition to 
the amount assessed for the violations, the Director assessed 
$1,942.44 as the cost of investigating the violations. Weyerhaeuser 
appealed the assessment to the Office of Administrative Hearings 
(OAH), but later settled the matter with the Department of 
Environment, Health and Natural Resources (DEHNR). The parties 
entered into a settlement agreement on 11 October 1991. 


On 17 October 1991, pursuant to the settlement agreement, 
Weyerhaeuser paid $926,000 to DEHNR. Under the terms of the set- 
tlement agreement, $922,000 was paid to the State General Fund and 
DEM for “the sole purpose of redressing any harm or risk, if any, to 
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the environment or the public health of the people of North Carolina, 
which may have resulted from any actions or admissions by 
[Weyerhaeuser] in connection with any alleged violation(s).” The 
remaining $4,000 was paid to the General Fund for four violations of 
environmental protection regulations that established maximum 
allowable pollution emission rates. The settlement agreement also 
incorporated Weyerhaeuser’s position that the payments did “not con- 
stitute, nor shall they be construed as forfeitures, fines, penalties or 
payments in lieu thereof.” DEHNR deposited $924,057.56 with. the 
State Treasurer to go to the General Fund and credited $1,942.44, 
which constituted investigative cost, to a DEM account to be used to 
support investigations of other environmental violations. 


By letter dated 7 November 1991, the Craven County Board of 
Education (Board), relying on Article IX, Section 7 of the North 
Carolina Constitution and N.C.G.S. § 115C-437, made a written 
demand on the State Treasurer for payment of the monies paid by 
Weyerhaeuser to DEHNR. A copy of the demand letter was sent to the 
Director of DEM. Counsel for the State Treasurer responded that the 
Treasurer had no authority to honor the Board’s demand without a 
warrant being authorized by the Secretary of DEHNR. The State 
Controller, the Secretary of DEHNR, and the Director of DEM 
informed the Board that they could not honor the Board’s demand 
based in part on their belief that the disposition of funds sought was 
not controlled by Article IX, Section 7 of the North Carolina 
Constitution. The Board then filed a petition for a contested case 
hearing in the OAH, but that petition was dismissed for lack of sub- 
ject matter jurisdiction. 


On 18 August 1993, the Board instituted this declaratory judgment 
action seeking the proceeds of the civil penalty. The Board contended 
that the civil penalty paid by Weyerhaeuser to DEHNR in settlement 
of its case constituted a penalty, forfeiture, or fine under Article IX, 
Section 7 of the North Carolina Constitution. The Board also con- 
tended that the civil penalty was assessed for “breach of the penal 
laws of the State” and was not remedial in nature. Defendants filed a 
motion to dismiss the action, and the Board filed a motion for sum- 
mary judgment. The trial court denied defendants’ motion to dismiss, 
granted the Board’s motion for summary judgment, and ordered that 
the clear proceeds of the settlement be paid to the Board. 


Defendants gave notice of appeal from the trial court’s order 
granting the Board’s motion for summary judgment, and both parties 
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petitioned this Court for discretionary review prior to a determina- 
tion by the Court of Appeals. We allowed the petition on 5 October 
1995. 


Defendants contend that the trial court erred in granting plain- 
tiffs motion for summary judgment. In accordance with N.C. R. 
Civ. P. 56(c), we have stated that summary judgment should be 
“granted when, viewing the record in the light most favorable to the 
non-moving party, there is no genuine issue of material fact and the 
moving party is entitled to judgment as a matter of law.’”” Aeina Cas. 
& Sur. Co. v. Nationwide Mut. Ins. Co., 326 N.C. 771, 774, 392 S.E.2d 
377, 379 (1990) (quoting Beckwith v. Llewellyn, 326 N.C. 569, 573, 391 
S.E.2d 189, 191 (1990)). In order to be entitled to summary judgment, 
the moving party must bear the burden and show that no questions of 
material fact remain to be resolved. Id. 


Defendants contend that there was a genuine issue of material 
fact as to whether the money paid by Weyerhaeuser constituted a 
penalty, forfeiture, or fine under Article IX, Section 7 of the North 
Carolina Constitution. We disagree with defendants’ contention. 


Article IX, Section 7 of the North Carolina Constitution, entitled 
“County school fund,” provides as follows: 


Moneys, stocks, bonds, and other property belonging to a 
county school fund, and the clear proceeds of all penalties and 
forfeitures and of all fines collected in the several counties for 
any breach of the penal laws of the State, shall belong to and 
remain in the several counties, and shall be faithfully appropri- 
ated and used exclusively for maintaining free public schools. 


In State ex rel. Thornburg v. 532 B Street, 334 N.C. 290, 432 S.E.2d 
684 (1993), this Court interpreted the meaning of Article IX, Section 7 
of the North Carolina Constitution and the scope of its coverage. This 
Court said: 


“We interpret the provisions of section 7 relating to the clear 
proceeds from penalties, forfeitures and fines as identifying two 
distinct funds for the public schools. These are (1) the clear pro- 
ceeds of all penalties and forfeitures in all cases, regardless of 
their nature, so long as they accrue to the state; and (2) the clear 
proceeds of all fines collected for any breach of the criminal 
laws. ... Thus, in the first category, the monetary payments are 
penal in nature and accrue to the state regardless of whether the 
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legislation labels the payment a penalty, forfeiture or fine or 
whether the proceeding is civil or criminal.” 


Id. at 294, 432 S.E.2d 686 (emphasis added) (quoting Mussallam v. 
Mussallam, 321 N.C. 504, 508-09, 364 S.E.2d 364, 366-67 (citation 
omitted)); see also Mussallam, 321 N.C. 504, 510, 364 S.E.2d 364, 367 
(1988) (clear proceeds of bond forfeited by defendant who dic not 
appear should have been remitted to the local school district in 
accordance with Article IX, Section 7); State ex rel. v. Marietta & N. 
Ga. R.R., 108 N.C. 24, 12 8.E. 1041 (1891) Gudgment in civil suit 
brought by the State against railroads for violation of law requiring 
submission of certain reports should be remitted to the local school 
fund in accordance with Article [X, Section 7). 


Under Thornburg, “the clear proceeds of all penalties and forfei- 
tures in all cases, regardless of their nature, so long as they accrue to 
the state,” should be paid to the local school district. We have no dif- 
ficulty in concluding that the clear proceeds from the settlement paid 
by Weyerhaeuser to DEHNR were covered by Article IX, Section 7 of 
the North Carolina Constitution. First, the monies accrued to the 
State. Defendants do not contest this fact which is clear from the evi- 
dence. The monies from the settlement were paid to DEHNR, a 
department of the State. Second, the monies paid by Weyerhaeuser 
constituted a penalty. Defendants’ evidence showed _ that 
Weyerhaeuser entered into a settlement agreement with DEHNR after 
the department found that the company had violated state environ- 
mental standards and assessed a civil penalty against Weyerhaeuser 
for violation of those standards. Weyerhaeuser filed for a contested 
hearing and then settled with the department in lieu of contesting the 
civil penalty that had been assessed. The fact that the monies were 
paid pursuant to a settlement agreement does not change the nature 
of these payments. The monies were still paid because of a civil 
penalty assessed against Weyerhaeuser. 


Defendants also presented evidence that the settlement agree- 
ment stated that the money paid by virtue of the settlement was not 
to be construed as a fine, penalty, or forfeiture. However, the fact that 
the parties chose not to call the payment a fine, penalty, or forfeiture 
is not determinative. Cauble v. City of Asheville, 301 N.C. 340, 271 
S.E.2d 258 (1980). 





In Cauble, the city collected fines for overtime parking by allow- 
ing individuals to remit the monies voluntarily. If the individuals 
failed to remit the money, a criminal warrant was issued against. the 
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person. The city argued, among other things, that since citizens were 
allowed to pay the fines voluntarily, the monies did not constitute 
penalties, forfeitures, or fines under the constitutional provisions. 
The trial court, the Court of Appeals, and this Court disagreed with 
the city. We stated that 


[t]he heart of [the] court’s distinction lies not in whether the 
monies are denominated “fines” or “penalties.” Indeed, we have 
often stated that the label attached to the money does not 
control. ... The crux of the distinction lies in the nature of the 
offense committed, and not in the [collection] method em- 
ployed.... 


Id. at 344, 271 S.E.2d at 260 (citations omitted). 


In the instant case, it is not determinative that the monies were 
collected by virtue of a settlement agreement, nor is it determinative 
that defendants and Weyerhaeuser stated that the payment not be 
construed as a penalty. The monies were paid to settle the assessment 
of a penalty for violations of environmental standards. As we said in 
Cauble, it is neither “the label attached to the money” nor “the [col- 
lection] method employed,” but “the nature of the offense committed” 
that determines whether the payment constitutes a penalty. Viewing 
the evidence in the light most favorable to defendants, we neverthe- 
less conclude that there is no genuine issue of material fact as to 
whether the clear proceeds constituted a penalty as that term is used 
in Article IX, Section 7 of the North Carolina Constitution. 
Accordingly, the trial court did not err in granting summary judgment 
for plaintiff. 


For the foregoing reasons, we affirm the decision of the trial 
court. 


AFFIRMED. 


IN THE SUPREME COURT 93 


STATE v. DELLINGER 
[343 N.C. 93 (1996)] 


STATE OF NORTH CAROLINA v. KEVIN M. DELLINGER 


No. 215PA95 
(Filed 4 April 1996) 


Criminal Law § 67 (NCI4th); Infants or Minors § 72 (NCI4th)— 
defendant minor at time of crime—superior court—no 
jurisdiction to try after adulthood 


Age at the time of the alleged offense governs for purposes of 
determining subject matter jurisdiction over a juvenile, N.C.G.S. 
§ 7A-523(a), and a juvenile offender does not “age out” of district 
court jurisdiction and by default become subject to superior 
court jurisdiction upon turning eighteen. Therefore, the superior 
court did not have subject matter jurisdiction to try defendant for 
the felony of crime against nature where defendant was twelve or 
thirteen years old at the time he allegedly committed the crime; 
he was indicted in superior court when he was sixteen; defendant 
appealed the denial of his motion to dismiss for lack of subject 
matter jurisdiction to the Court of Appeals and turned eighteen 
while the appeal was pending; and the district court never exer- 
cised jurisdiction and did not transfer the case to the superior 
court in accordance with N.C.G.S. § 7A-608. The decisions of 
State v. Lundberg, 104 N.C. App. 548, 410 $.E.2d 216 (1991) and 
In re Stedman, 305 N.C. 92, 286 S.E.2d 527 (1982) are overruled 
to the extent that they conflict with this holding. 


Am Jur 2d, Juvenile Courts and Delinquent and 
Dependent Children §§ 14-16. 


Age of child at time of alleged offense or delinquency, 
or at time of legal proceedings, as criterion of jurisdiction 
of juvenile court. 89 ALR2d 506. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 118 N.C. App. 529, 455 S.E.2d 
877 (1995), dismissing as moot defendant’s appeal from an order 
entered by Burroughs, J., at the 6 October 1993 Criminal Session of 
Superior Court, Mecklenburg County, denying defendant’s motion to 
dismiss for lack of jurisdiction. Heard in the Supreme Court 14 
February 1996. 
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Michael F. Easley, Attorney General, by Robin W. Smith, 
Assistant Attorney General, for the State. 


"Malcolm Ray Hunter, Jr., Appellate Defender, by Mark D. 
Montgomery, Assistant Appellate Defender; and William M. 
Davis, Jr, Assistant Public Defender, for defendant-appellant. 


WHICHARD, Justice. 


The issue is whether the Superior Court, Mecklenburg County, 
which lacked jurisdiction over the juvenile offender at the time he 
allegedly committed the offense in question, may now obtain juris- 
diction, the defendant having subsequently become an adult. 
Defendant was born on 26 October 1976. Sometime in 1989, when he 
was twelve or thirteen years old, he allegedly committed the felony of 
crime against nature. Defendant was indicted in superior court on 23 
August 1993 when he was sixteen. He moved to dismiss, arguing that 
the superior court lacked subject matter jurisdiction due to his age at 
the time of the offense. The trial court denied the motion, and defend- 
ant appealed to the Court of Appeals. He turned eighteen while the 
case was pending in that court, and it held that the question was moot 
because defendant is now an adult properly subject to the superior 
court’s jurisdiction. State v. Dellinger, 118 N.C. App. 529, 532, 455 
S.E.2d 877, 879 (1995). For reasons that follow, we hold that the supe- 
rior court lacks subject matter jurisdiction over defendant in this case 
and that the motion to dismiss must therefore be allowed. 


Jurisdiction in juvenile cases is governed by N.C.G.S. § 7A-523(a), 
which provides: “The [district] court has exclusive, original jurisdic- 
tion Over any case involving a juvenile who is alleged to be delinquent 
.... For purposes of determining jurisdiction, the age of the juve- 
nile ... at the time of the alleged offense ... governs.” N.C.G.S. 
§ 7A-523(a) (1995). A juvenile is defined as an unmarried, unemanci- 
pated civilian (7.e., not a member of the armed forces) who has not 
reached his or her eighteenth birthday. N.C.G.S. § 7A-517(20) (1995). 


Section 7A-523(a) was most recently interpreted in State v. 
Lundberg, 104 N.C. App. 548, 410 S.E.2d 216 (1991), upon which the 
Court of Appeals relied. In Lundberg, the defendant was indicted 
when he was twenty-three years old for offenses committed when he 
was thirteen and fifteen. The State attempted to prosecute him on 
both offenses in superior court. The trial court granted the defend- 
ant’s motion to quash based upon the superior court’s lack of juris- 
diction over the defendant at the time of commission of the crimes. 
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The Court of Appeals reversed, holding that the defendant could be 
tried as an adult in superior court. It stated that the case turned. not 
upon the defendant’s age at the time of the crime, but upon whether 
he was entitled to the continued protection of the Juvenile Code. /d. 
at 545, 410 S.E.2d at 217. It concluded that although the defendant 
was under eighteen when the alleged offenses occurred, he was no 
longer a “juvenile” and thus not entitled to the insulation the Code 
afforded. Jd. The court relied upon In re Stedman, 305 N.C. 92, 286 
S.E.2d 527 (1982), where this Court held that an eighteen-year-old 
defendant could be indicted and tried as an adult for felony offenses 
committed when he was fifteen. 


Defendant here argues that Lundberg was wrongly decided in 
that N.C.G.S. § 7A-523(a) explicitly mandates that age at the time the 
offense is committed governs jurisdiction. We agree. 


Statutory interpretation properly begins with an examination of 
the plain words of a statute. Electric Supply Co. of Durham v. Swain 
Elec. Co., 328 N.C. 651, 656, 403 S.E.2d 291, 294 (1991). “When the 
language of a statute is clear and unambiguous, there is no room for 
judicial construction, and the courts must give it its plain and defi- 
nite meaning.” Lemons v. Old Hickory Council, Boy Scouts of 
America, Inc., 322 N.C. 271, 276, 367 S.E.2d 655, 688 (1988). N.C.G.S. 
§ 7A-523(a) is clear. For purposes of determining subject matter juris- 
diction over a juvenile, age at the time of the alleged offense governs. 
Defendant here was either twelve or thirteen when he allegedly com- 
mitted the offense charged. Therefore, applying the plain language of 
N.C.G.S. § 7A-523(a), we hold that the district court had exclusive, 
original jurisdiction. 


It is further apparent that the district court no longer has Juris- 
diction. Once that court obtains jurisdiction over a juvenile, its juris- 
diction continues until the court by order terminates it or until the 
juvenile reaches eighteen. N.C.G.S. § 7A-524 (1995); Stedman. 305 
N.C. at 98, 286 S.E.2d at 531. Here, defendant turned eighteen on 26 
October 1994, while this case was pending in the Court of Appeals. On 
that date, the district court’s jurisdiction automatically terminated. 
See In re Doe, 329 N.C. 743, 748 n.7, 407 S.E.2d 798, 801 n.7 (1.991) 
(this Court’s decision as applied to juvenile moot due to fact juvenile 
had already turned eighteen). 


Jt is equally clear that the superior court does not have Jjurisdic- 
tion. Pursuant to N.C.G.S. § 7A-608 as in effect at the time of defend- 
ant’s alleged offense, 
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[t]he [district] court after notice, hearing, and a finding of proba- 
ble cause may transfer jurisdiction over a juvenile to superior 
court if the juvenile was 14 years of age or older at the time the 
juvenile allegedly committed an offense that would be a felony if 
committed by an adult. 


N.C.G.S. § 74-608 (1989) (recently amended to apply to juveniles thir- 
teen or older for acts committed on or after 1 May 1994, Act of Mar. 
26, 1994, ch. 22, secs. 25, 30, 1993 N.C. Sess. Laws 62, 75, 76). The 
superior court may obtain subject matter jurisdiction over a juvenile 
case only if it is transferred from the district court according to the 
procedure this statute prescribes. Contrary to the Court of Appeals’ 
opinion and the State’s arguments, the superior court cannot obtain 
jurisdiction by the mere passage of time nor can the mere passage of 
time transform a juvenile offense into an adult felony. A juvenile 
offender does not “age out” of district court jurisdiction and by 
default become subject to superior court jurisdiction upon turning 
eighteen. Because the district court never actually exercised jurisdic- 
tion here, that court could not and did not properly transfer the case 
to the superior court. Therefore, the superior court lacks subject mat- 
ter jurisdiction. 


This interpretation both conforms to the plain language of these 
statutes and accords with legislative intent. In the Juvenile Code, the 
General Assembly enacted procedural protections for juvenile 
offenders with the aim that delinquent children might be rehabilitated 
and reformed and become useful, law-abiding citizens. In re 
Whichard, 8 N.C. App. 154, 161, 174 S.E.2d 281, 285, appeal dis- 
missed, 276 N.C. 727 (1970), cert. denied, 403 U.S. 940, 29 L. Ed. 2d 
719 (1971). These safeguards evince conceptual distinctions between 
the purpose of juvenile proceedings and that of adult criminal prose- 
cutions. Further, had the legislature intended that the time of institu- 
tion of proceedings should govern jurisdiction, the 1994 amendment 
lowering the age at which juveniles may be transferred to superior 
court for trial as adults would have been superfluous. As Judge 
Johnson notes in his concurrence in the Court of Appeals, it is logical 
to assume that the General Assembly intended that juveniles thirteen 
and younger be dealt with solely at the district court level and not, 
under any circumstances or at any age, be tried in superior court for 
offenses committed before the age of thirteen. Dellinger, 118 N.C. 
App. at 532-34, 455 S.E.2d at 879-80. 


For the reasons stated, we reverse the Court of Appeals and 
remand to that court for further remand to the Superior Court, 


IN THE SUPREME COURT 97 


BUNCH v. N.C. CODE OFFICIALS QUALIFICATIONS BOARD 
[343 N.C. 97 (1996)] 


Mecklenburg County, for entry of an order dismissing the case for 
lack of subject matter jurisdiction. To the extent that Lundberg and 
Stedman conflict with this holding, they are overruled. 


REVERSED AND REMANDED. 





JOHN N. BUNCH, JR., PETITIONER v. NORTH CAROLINA CODE OFFICIALS 
QUALIFICATIONS BOARD, RESPONDENT 


No. 304PA95 


(Filed 4 April 1996) 


Building Codes and Regulations § 24 (NCI4th)— building 
inspector—gross negligence—revocation of certificates 


The Code Officials Qualifications Board had statutory au- 
thority to revoke a “standard certificate” and a “limited certifi- 
cate” issued to a county building inspector where the Board 
determined that the inspector was guilty of “gross negligence and 
gross incompetence” in failing to detect plainly visible building 
code violations in the construction of a house. There is no statu- 
tory authority allowing various levels or classes of work, such 
as building, electrical, mechanical and plumbing, to be referenced 
as part of the certificates issued, and the Court of Appeals 
erred in concluding that the Board erred in revoking the build- 
ing inspector’s mechanical and plumbing certificates. N.C.GS. 
§ 143-151.17(a) and (b). 


Am Jur 2d, Buildings § 10. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 119 N.C. App. 293, 458 S8.E.2d 
248 (1995), reversing in part and affirming in part an order entered 
4 April 1994 by Watts, J., in Superior Court, Chowan County, revers- 
ing, vacating and setting aside an order of the North Carolina Code 
Officials Qualifications Board. Heard in the Supreme Court 
13 February 1996. 


No petitioner-appellee’s brief filed. 


Michael F. Easley, Attorney General, by W. Wallace Fintator, Jr., 
Assistant Attorney General, for respondent-appellant. 
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ORR, Justice. 


This case arises out of a complaint filed by homeowner Gordon L. 
Stagaard with the North Carolina Code Officials Qualifications Board 
(“Board”). Stagaard alleged that Chowan County Building Inspector 
John Bunch, Jr., violated 11 NCAC 8 .0801(5) by affixing his signature 
to a report of inspection concerning Stagaard’s house located in 
Edenton, North Carolina, when Bunch had in fact neither made an 
inspection nor had one made under his direction. Stagaard also 
alleged that Bunch was “guilty of willful misconduct, gross negli- 
gence, or gross incompetence” in failing to detect Uniform 
Residential Building Code (“Code”) violations in the construction of 
the Stagaard house and thereby violated 11 NCAC 8 .0801(6). 


The complaint to the Board led to an on-site investigation being 
performed by a certified Code-enforcement official of the engineering 
division of the North Carolina Department of Insurance. The official 
determined that numerous violations were plainly visible and should 
have been discovered by an inspector exercising ordinary care and 
prudence. Following a hearing on 20 October 1992, the Board issued 
an order on 16 November 1992, stating that Bunch’s failure to dis- 
cover the Code violations constituted “gross negligence and gross 
incompetence.” N.C.G.S. § 143-151.17 provides: 


(a) The Board shall have the power to suspend, revoke or 
refuse to grant any certificate issued under the provisions of this 
Article to any person who: 


(5) Has affixed his signature to a report of inspection or 
other instrument of service if no inspection has been 
made by him or under his immediate and responsible 
direction; or, 


(6) Has been guilty of willful misconduct, gross negli- 
gence or gross incompetence. 


N.C.G.S. § 143-151.17(a)(5)-(6) (1993). Following that authority, the 
Board revoked “all Building, Electrical, Mechanical, and Plumbing 
Standard, Probationary, and Limited Inspection Certificates issued to 
John N. Bunch, Jr.” On 24 November 1992, the Board issued an 
amended order incorporating the 16 November 1992 order by refer- 
ence and correcting a finding of fact which erroneously denoted the 
Chowan County Inspection Department as being the Cleveland 
County Inspection Department. 
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On 1 December 1992, Bunch filed a petition in Superior Court, 
Chowan County, for judicial review of the Board’s order. The matter 
was heard before Judge Thomas 8. Watts at the 11 October 1993 Civil 
Session of Superior Court, Chowan County and on 5 April 1994, Judge 
Watts entered an order reversing, vacating, and setting aside the 
Board’s 16 November 1992 order as amended. On 2 May 1994, the 
Board gave notice of appeal to the North Carolina Court of Appeals. 


On 20 June 1995, the Court of Appeals held inter alia that 
although evidence of Bunch’s gross negligence and gross incompe- 
tence rendered the revocation of Bunch’s building and electrical cer- 
tificates proper, the Board lacked evidence to support its findings and 
conclusions pertaining to the revocation of Bunch’s mechanical and 
plumbing certificates. Bunch v. N.C. Code Off'ls Qualifications Bd.., 
119 N.C. App. 298, 458 S.E.2d 248 (1995). 


The sole issue thus presented is whether the Court of Appeals 
erred in concluding that the Board erred in revoking Bunch’s me- 
chanical and plumbing certificates. While the Court of Appeals, the 
trial judge, and the Board all frame the issue in this case in terms of 
specific certificates—that is, building, electrical, mechanical, and 
plumbing—we find no statutory basis for such distinctions. N.C.G.S. 
§ 143-151.13 sets forth only three types of certificates to be issued: 


No person may engage in Code enforcement pursuant to this 
Article unless he possesses one of the following types of certifi- 
cates, currently valid, issued by the Board attesting to his qualifi- 
cations to hold such position: (i) a standard certificate, (ii) a lim- 
ited certificate provided for in subsection (c); or (iil) a 
probationary certificate provided for in subsection (d). To obtain 
a standard certificate, a person must pass an examination, as ore- 
scribed by the Board, which is based on the North Carolina State 
Building Code and administrative procedures required to enforce 
the Code. The Board shall issue a standard certificate of qualifi- 
cation to each person who successfully completes the examina- 
tion authorizing the person named therein to practice as a quali- 
fied Code-enforcement official in North Carolina. The certificate 
of qualification shall bear the signatures of the chairman and sec- 
retary of the Board. 


N.C.G.S. § 143-151.13(a) (1991). 


We note, however, that N.C.G.S. § 143-151.13(b) does require the 
Board to “establish appropriate performance levels, including desig- 
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nation of territory and type and size of buildings and structures, and 
classes of qualified Code-enforcement officials.” Although the record 
fails to disclose any information pertaining to performance levels or 
classes referenced in N.C.G.S. § 148-151.13(b) and contains no copies 
of any specific certificates(s) held by Bunch, we conclude that our 
decision can be reached without such additional information. A 
“Preliminary Investigation Report” submitted as an exhibit provided 
that “[i]Jn April, 1987, [Bunch] was issued the following Standard 
Inspection certificates: Level I Building, Mechanical, and Plumbing. 
He was issued a Limited Inspection Certificate valid for building, 
electrical, mechanical, and plumbing inspections. The Limited 
Certificate is valid for inspections of any size buildings.” 


Bunch was issued “a standard certificate” and “a limited certifi- 
cate” allowing him to “practice as a qualified Code-enforcement 
official in North Carolina” pursuant to statutory authority. N.C.G.S. 
§ 143-151.17(b) allows “[t]he Board [to] suspend or revoke the certi- 
fication of any qualified Code-enforcement official ... whom it finds 
to have been guilty of one or more of the actions set out in subsection 
(a) as grounds for disciplinary action.” 


The Board, having determined that Bunch was guilty of “gross 
negligence and gross incompetence,” was completely within its statu- 
tory authority to revoke the “standard certificate” and “limited cer- 
tificate” issued to him. To the extent that various levels or classes of 
work such as building, electrical, mechanical, and plumbing are ref- 
erenced as part of the certificates issued, we find no statutory author- 
ity to allow the revocation of separate selected certificates dealing 
with those specific levels or classes of work. 


The “standard certificate” and the “limited certificate” issued to 
Bunch are all that the statute authorizes to be issued and thus all 
that are subject to revocation. Therefore, we conclude that the 
Court of Appeals erred in its decision to the extent that it concluded 
that the Board erred in revoking Bunch’s mechanical and plumbing 
certificates. 


This case is remanded to the Court of Appeals for further remand 
to the Superior Court for reinstatement of the Board’s order revoking 
Bunch’s certificates authorizing him to serve as a North Carolina 
Code-enforcement official. 


AFFIRMED IN PART, REVERSED IN PART, REMANDED. 
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STATE OF NORTH CAROLINA v. DEANO DONDAY FLOYD 


No. 390A94 
(Filed 4 April 1996) 


1. Jury § 260 (NCI4th)— peremptory challenges—racially 
neutral reasons 


The trial court did not err by finding that the prosecutor in a 
trial for armed robberies and aggravated assault did not exercise 
peremptory challenges in a racially discriminatory manner in vio- 
lation of the Equal Protection Clause of the U.S. Constitution or 
Article I, Sections 19 and 26 of the N.C. Constitution where the 
prosecutor peremptorily challenged four black potential jurors 
and one Hispanic potential juror, and the prosecutor articulated 
the following racially neutral reasons for peremptorily challeng- 
ing those five potential jurors: the first juror was excused 
because she stated her duty was just to be fair when asked what 
her duty would be if the State proved guilt beyond a reasonable 
doubt, and she had a son who had been convicted of breaking or 
entering; the second juror was excused because he had been 
charged with three assaults and communicating a threat, and he 
had a relative who was involved in an armed robbery similar to 
the robberies in this case; the third juror was excused because 
her responses indicated she was headstrong and the prosecutor 
had trouble making eye contact with her because of her tinted 
glasses; the fourth juror was excused because she had been 
involved in an incident involving drugs and had been charged 
with writing bad checks; and the Hispanic juror was excused 
because he had been charged with driving while impaired and had 
not been promoted in the military as he should have been. 


Am Jur 2d, Jury § 244. 


Use of peremptory challenge to exclude from jury per- 
sons belonging to a class or race. 79 ALR3d 14. 


Use of peremptory challenges to exclude ethnic and 
racial groups, other than black Americans, from criminal 
jury—post-Batson state cases. 20 ALR5th 398. 


Use of peremptory challenges to exclude ethnic and 
racial groups, other than black Americans, from criminal 
jury—post-Batson federal cases. 110 ALR Fed. 690. 
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Jury § 259 (NCI4th)— peremptory challenges—disparate 
treatment of jurors—racial discrimination not shown 


Disparate treatment of potential jurors does not necessarily 
show racial discrimination in the exercise of peremptory 
challenges. 


Am Jur 2d, Jury § 244. 


Use of peremptory challenge to exclude from jury per- 
sons belonging to a class or race. 79 ALR3d 14. 


Use of peremptory challenges to exclude ethnic and 
racial groups, other than black Americans, from criminal 
jury—post-Batson state cases. 20 ALR5th 398. 


Use of peremptory challenges to exclude ethnic and 
racial groups, other than black Americans, from criminal 
jury—post-Batson federal cases. 110 ALR Fed. 690. 


. Jury § 248 (NCI4th)— peremptory challenges—absence of 


racial discrimination—findings not required 


The trial court was not required to make findings of facts in 
its order overruling defendant's objections to the prosecutor's 
peremptory challenges of black and Hispanic potential jurors 
where there was no material conflict in the evidence. 


Am Jur 2d, Jury § 244. 


Use of peremptory challenge to exclude from jury per- 
sons belonging to a class or race. 79 ALR3d 14. 


Use of peremptory challenges to exclude ethnic and 
racial groups, other than black Americans, from criminal 
jury—post-Batson state cases. 20 ALR5Sth 398. 


Use of peremptory challenges to exclude ethnic and 
racial groups, other than black Americans, from criminal 
jury—post-Batson federal cases. 110 ALR Fed. 690. 


.dJury § 240 (NCI4th)— peremptory challenge—criminal 


record as justification 


It was not error for the State to use the criminal record of a 
potential juror as a justification for peremptorily challenging him 
when the juror was not questioned about the record. 
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Am Jur 2d, Jury § 244. 


Use of peremptory challenge to exclude from jury per- 
sons belonging to a class or race. 79 ALR3d 14. 


Use of peremptory challenges to exclude ethnic and 
racial groups, other than black Americans, from criminal 
jury—post-Batson state cases. 20 ALR5th 398. 


Use of peremptory challenges to exclude ethnic and 
racial groups, other than black Americans, from criminal 
jury—post-Batson federal cases. 110 ALR Fed. 690. 


Appeal by defendant pursuant to N.C.G.S. § 7A-30(2) from a 
divided panel of the Court of Appeals, 115 N.C. App. 412, 445 $.E.2d 
54 (1994), finding no error in a trial that resulted in convictions and 
sentences imposed by Britt (Joe Freeman), J., at the 8 February 1993 
mixed session of Superior Court, Cumberland County. Heard in the 
Supreme Court 13 October 1995. 


The defendant was tried on three counts of armed robbery and 
one count of assault with a deadly weapon with intent to kill inflict- 
ing serious injury. He was convicted of all charges and received sen- 
tences totaling sixty-five years in prison. The Court of Appeals found 
no error, with one judge dissenting. 


The defendant appealed to this Court. 


Michael F. Easley, Attorney General, by John G. Barnuwoell, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, and Gordon 
Widenhouse, Assistant Appellate Defender, for defendant- 
appellant. 


Ferguson, Stein, Wallas, Adkins, Gresham & Sumter, PA., by 
Anita S. Hodgkiss for NAACP NAACP Legal Defense Fund, 
North Carolina Association of Black Lawyers, ACLU of North 
Carolina Legal Foundation, and North Carolina Academy of 
Trial Lawyers, amici curiae. 


WEBB, Justice. 


[1] The defendant in this case challenges the selection of the jury for 
what he contends was a violation of his right to the equal protection 
of the laws. He says this is so because the prosecuting attorney dis- 
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criminated against him, a black person, in the exercise of peremptory 
challenges to prospective jurors. 


The question raised by the defendant’s assignment of error is 
treated in Purkett v. Elem, —— U.S. -—, 181 L. Ed. 2d 834 (1995), 
Hernandez v. New York, 500 U.S. 352, 114 L. Ed. 2d 395 (1991), and 
Batson v. Kentucky, 476 U.S. 79, 90 L. Ed. 2d 69 (1986). These cases 
establish that the Equal Protection Clause forbids a party from chal- 
lenging potential jurors solely on account of their race. When a 
defendant objects to a peremptory challenge on the ground that it is 
racially discriminatory, the court must make a three-step analysis. 
First, it must determine if the defendant has established a prima 
facie case of racial discrimination. One way of establishing a prima 
facie case is by reviewing the pattern of strikes against members of a 
race in the case to be tried. 


If the defendant establishes a prima facie case of racial discrim- 
ination, the second step of the analysis requires the prosecutor to 
articulate some racially neutral reason for exercising the strike. The 
reason does not have to be plausible. Purkett v. Elem, —— U.S. —., 
—, 131 L. Ed. 2d 834, 839. Unless a discriminatory intent is inherent 
in the prosecutor’s explanation, the reason offered will be deemed 
racially neutral. 


If the prosecutor articulates a racially neutral reason for a 
peremptory strike, the court must then take the third step in the 
analysis, which is to determine whether the defendant has estab- 
lished purposeful discrimination. Whether the prosecutor intended to 
discriminate against the members of a race is a question of fact, the 
trial court’s ruling on which must be accorded great deference by a 
reviewing court. This is so because often there will be little evidence 
except the statement of the prosecutor, and the demeanor of the pros- 
ecutor can be the determining factor. The presiding judge is best able 
to determine the credibility of the prosecutor. Disparate treatment of 
potential jurors should be considered, but it is not determinative. 


The State exercised five of its six peremptory challenges to 
excuse four potential black jurors and one potential juror who iden- 
tified himself as an Hispanic. The jury was composed of eleven white 
persons and one American Indian. The court held that the defendant 
had made a prima facie case of racial discrimination. 


The prosecutor articulated his reasons for excusing the potential 
jurors. He said that a Ms. Kinlaw was excused because when he asked 
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her, “Should the state prove guilt beyond a reasonable doubt, do you 
understand what your duty would be as a juror?” she said, “Yes. just 
to be fair about the hearing.” The other jurors, when asked this ques- 
tion, said their duty would be to find the defendant guilty. The prose- 
cutor said he did not think Ms. Kinlaw understood her duty as a juror. 
Ms. Kinlaw also had a son who had been convicted of breaking or 
entering, and the prosecutor said this might keep her from being a 
good juror. 


The prosecutor then stated that he excused a Mr. Dixon because 
he had been charged with three separate assaults and with comimuni- 
cating a threat. In addition, he had a relative involved in an armed 
robbery similar to the robberies in this case. 


The prosecutor said he excused a Ms. Hawkins because she 
appeared very headstrong. He based this on her description of her 
job, which made him think she enjoyed telling people “where to go 
and where not to go.” He also relied, for this conclusion, on her state- 
ment that she told her daughter to quit her job because she was not 
being paid enough. He also said Ms. Hawkins wore tinted glasses, and 
he had trouble making eye contact with her. 


As to a Ms. Spencer, the prosecutor said that he challenged her 
because she had been in an incident that involved drugs and that on 
at least eight occasions, she had been charged with writing bad 
checks. 


A potential juror, Mr. Pomare, who identified himself as an 
Hispanic, was challenged by the prosecutor because the prosecutor 
said that Mr. Pomare had been charged with driving while impaired. 
The prosecutor also said Mr. Pomare had not been promoted in the 
military as he should have been. 


The court found that the prosecutor had offered racially neutral 
explanations for each of the peremptory challenges and accepted 
them as clear and legitimate explanations. There was no discrimina- 
tory intent inherent in the prosecutor's explanations. Unless we are 
convinced that this finding of fact is clearly erroneous, we cannot dis- 
turb it. Hernandez, 500 U.S. at 374, 114 L. Ed. 2d at 416. We cannot 
say it is clearly erroneous. 


[2] The defendant argues that the disparate treatment between 
potential white and black jurors shows a discriminatory intent by the 
prosecutor. He says potential white jurors who had the same qualities 
as challenged potential black jurors were not challenged. In State v. 


106 IN THE SUPREME COURT 


STATE v. FLOYD 
[343 N.C. 101 (1996)] 


Porter, 326 N.C. 489, 501, 391 S.E.2d 144, 152 (1990), we rejected the 
argument that disparate treatment of potential jurors is necessarily 
dispositive. In that case, we said many factors govern the decision to 
accept or reject a potential juror. A quality which might cause the 
rejection of one person as a juror does not necessarily cause the 
rejection of another person as a juror, because the second person 
may have other qualities which would cause him or her to be a good 
juror. See also State v. Jackson, 322 N.C. 251, 256-57, 368 S.E.2d 838, 
841 (1988), cert. denied, 490 U.S. 1110, 104 L. Ed. 2d 1027 (1989). 


[3] The defendant also takes issue with the court’s failure to find 
facts in its order overruling his objection to the challenges to the 
potential jurors. Where there is no material conflict in the evidence, 
which is what we have in this case, no findings of fact are necessary. 
Porter, 326 N.C. at 502, 3891 S.E.2d at 153. 


[4] The defendant also contends it was error for the State to use a 
criminal record of a potential juror as a justification for challenging 
him when the potential juror was not questioned about it. We held it 
was permissible to do so in State v. Kandies, 342 N.C. 419, 467 S.E.2d 
67 (1996). 


The defendant says that in addition to a violation of the 
Fourteenth Amendment to the Constitution of the United States, the 
peremptory challenges of the potential black jurors in this case vio- 
late Article I, Sections 19 and 26 of the North Carolina Constitution. 
In Jackson v. Housing Auth. of High Point, 321 N.C. 584, 364 $.E.2d 
416 (1988), we held that Article I, Section 26 of the North Carolina 
Constitution forbids the exercise of peremptory challenges based on 
race. Jackson does not promulgate a test to determine whether such 
a challenge has been made. We see no reason why the test under our 
state Constitution should be different from the test under the 
Constitution of the United States. We hold that the peremptory chal- 
lenges exercised by the State in this case did not violate the North 
Carolina Constitution. 


The defendant’s assignment of error is overruled. 


AFFIRMED. 
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STATE OF NORTH CAROLINA v. MITCHELL GIBBARD KALEY 


No. 38A95 
(Filed 4 April 1996) 


1. Homicide § 583 (NCI4th)— involuntary manslaughter— 
acting in concert—victim outside car reaching in—holding 
onto victim and driving away 


The trial court did not err by charging the jury on acting in 
concert in a second-degree murder trial which resulted in an 
involuntary manslaughter conviction where defendant went with 
another man to buy crack cocaine with the other man driving and 
defendant in the passenger seat; a witness testified that the auto- 
mobile pulled to the curb; the victim went to the vehicle on the 
passenger side and leaned in; defendant held the victim by the 
hand and the automobile picked up speed; the victim ran or was 
dragged until she fell and the automobile ran over her; the victim 
died as a result of being hit by the automobile; and the Court of 
Appeals held that it was error for the court to charge the jury on 
acting in concert because there was no evidence the two men 
were acting together pursuant to a common plan which caused 
the victim’s death. Involuntary manslaughter can be based on cul- 
pable negligence, which in this case was allowing the automobile 
to move while the victim was being held, there was evidence from 
which the jury could find that defendant held the victim while the 
driver drove away, and there was evidence in the circumstances 
in which the incident occurred that the two men were engaged in 
a common plan. 


Am Jur 2d, Homicide §§ 29, 30. 


Who other than actor is liable for manslaughter. 95 
ALR2d 175. 


2. Appeal and Error § 22 (NCI4th)— appeal by State to 
Supreme Court on dissent—limits of argument 


In an appeal by the State to the Supreme Court based on a dis- 
sent in the Court of Appeals which concluded that the defendant 
acted with another person to purchase crack cocaine and that 
this was evidence of acting in concert which caused the resulting 
death of the victim, who was leaning into the car as it drove away, 
the State is not limited to arguing the reasons in the dissent as to 
why there was evidence to support the charge. The dissent was 
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based on the premise that there was evidence to support a charge 
of acting in concert and the State can argue in the Supreme Court 
any evidence that supports this premise. 


Am Jur 2d, Appellate Review § 697. 


Appeal by the State pursuant to N.C.G.S. § 7A-30(2) from the deci- 
sion of a divided panel of the Court of Appeals, 117 N.C. App. 420, 451 
S.E.2d 6 (1994), finding error in a trial that resulted in a conviction of 
the defendant with a sentence imposed by Wright, J., on 16 April 1998 
in Superior Court, Wayne County. Heard in the Supreme Court 16 
November 1995. 


The defendant was tried for second-degree murder. The evidence 
in the light most favorable to the State showed that on 6 June 1990, 
the defendant went with another man to an area of Goldsboro for the 
purpose of buying crack cocaine. The other person was driving an 
automobile, and the defendant occupied the front passenger seat. 


A witness testified that she saw the automobile in which the 
defendant was riding pull over to the curb and stop. She saw some- 
one in the automobile motion to Evelyn Parks, who went to the 
vehicle on the passenger side. She saw Ms. Parks lean into the auto- 
mobile and saw it start moving while the defendant held Ms. Parks by 
the hand. The automobile picked up speed. Ms. Parks was running 
or was dragged beside the vehicle until she fell and the automobile 
ran over her. The witness did not “know if they turned her loose or 
what but she fell.” Evelyn Parks died as a result of being hit by the 
automobile. 


An investigating officer said the defendant made the following 
statement to him: 


On May the 6, 1992, Saturday, I was with Clark Sharp. We had 
been together that day since about 10:30 a.m. We had both been 
drinking. I was pretty well drunk. Clark was driving his white 
Pontiac. During this time I was with him and Clark and I wanted 
to get some crack cocaine. We went to his house and got twenty 
dollars from his wife. Clark drove down to the Block, James and 
Pine. When we got to James and Pine Street, Clark stopped the 
car on Pine Street. Clark had the twenty dollar bill in his hand. My 
window was down. A black female came up to the car. She came 
up to my side, to my side. My window was down. She kind of dove 
in the car. The top part of her body was in the car. Her hands 
touched me as she was trying to get the money. I pushed her 
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hands away from me and Clark took off. Clark gave the car right 
much gas. The door post caught her up under the arm on the side 
causing her to spin, turn like out of the car. She then fell under- 
neath the right passenger wheel. I heard a thump and I felt the car 
raise up. I looked back and saw her on the ground. I told Clark to 
stop but he kept going because there was so many black people 
around. 


The jury found the defendant guilty of involuntary manslaughter, 
and Judge Wright sentenced him to seven years in prison. The Court 
of Appeals, with one judge dissenting, awarded the defendant a new 
trial. The State appealed to this Court. 


Michael F: Easley, Attorney General, by Ranee S. Sandy, and H. 
Alan Pell, Assistant Attorneys General, for the State-appeliant. 


Glenn A. Barfield for defendant-appellee. 


WEBB, Justice. 


[1] The defendant contends and the Court of Appeals held that it was 
error for the court to charge the jury on acting in concert because 
there was no evidence the defendant and Sharp were acting together 
pursuant to a common plan which caused the death of Ms. Parks. We 
note at the outset that it is not necessary for a person to intend to kill 
in order to be guilty of involuntary manslaughter. Involuntary 
manslaughter can be based on culpable negligence. State v. Everhart, 
291 N.C. 700, 702, 231 S.E.2d 604, 606 (1977). If two persons act 
together in a culpably negligent way and the culpable negligence 
proximately causes the death of a person, the two persons would be 
guilty of involuntary manslaughter. State v. Robinson, 83 N.C. App. 
146, 349 S.E.2d 317 (1986). 


The question posed by this appeal is whether there is sufficient 
evidence from which the jury could conclude the defendant acted 
together with the driver of the automobile in a culpably negligent way 
which proximately caused the death of Ms. Parks. We believe there is 
such evidence. We start with the premise that a person intends the 
consequences of his acts. 


The culpable negligence in this case was allowing the autornobile 
to move while Ms. Parks was being held. There was evidence from 
which the jury could find the defendant held Ms. Parks while the 
driver of the automobile drove away from the curb. Each of the two 
men did something which caused the death. 
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The evidence from which the jury could conclude that the men 
were engaged in a common plan is found from the circumstances in 
which the incident occurred. The two men had gone to the neighbor- 
hood to buy crack cocaine. When Ms. Parks approached the vehicle 
which they occupied, it is reasonable to conclude it was to sell them 
cocaine. When she reached into the automobile in an attempt to get 
the money, it is reasonable to conclude she had not been paid for the 
crack cocaine. When the two men drove away without paying for the 
cocaine, it can be concluded that they planned to drive away without 
paying for the drugs. To drive away when a person is standing next to 
the automobile in such close proximity that the automobile may hit or 
catch and drag her can be found to be culpable negligence. This evi- 
dence supported the court’s charge on involuntary manslaughter. 


[2] The defendant argues that Rule 16(b) of the North Carolina Rules 
of Appellate Procedure limits the State’s right of appeal to the matters 
which are the basis of the dissent in the Court of Appeals. The dissent 
says that “[djeath is a natural and sometimes probable consequence 
of an attempt to purchase drugs on the street.” State v. Kaley, 117 
N.C. App. 420, 423, 451 S.E.2d 6, 9 (1994). The dissent concludes that 
the defendant acted with another person to purchase crack cocaine 
and that this was evidence of acting in concert which caused the 
resulting death. The defendant contends the State is limited on appeal 
to arguing that the attempted purchase of the cocaine was the con- 
certed action which would support the charge. 


We do not believe Rule 16(b) should be interpreted so narrowly. 
The dissent was based on the premise that there was evidence to sup- 
port a charge of acting in concert. The State can argue in this Court 
any evidence that supports this premise. It is not limited to arguing 
the reasons in the dissent as to why there was evidence to support the 
charge. 


We reverse the Court of Appeals on the issue upon which it 
decided the case. The defendant brought forward two assignments of 
error which the Court of Appeals did not reach in light of its disposi- 
tion of the matter. We remand the case to the Court of Appeals for the 
consideration of these two assignments of error. 


REVERSED AND REMANDED. 
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STATE OF NORTH CAROLINA v. WILLIAM BRITT REEVES 


No. 350A95 
(Filed 4 April 1996) 


1. Criminal Law § 113 (NCI4th)— statement by defendant to 
witness—not disclosed—open file policy—admissible 


The trial court did not err in a noncapital first-degree murder 
prosecution by admitting a statement by defendant that if he 
ever got out he would go after the victim’s parents where defend- 
ant argued that trial counsel was not made aware of the incrimi- 
nating statement that defendant made to a witness, despite the 
open file policy, and that to allow the prosecutor to introduce this 
statement circumvents the intent of the discovery statute. That 
argument was rejected in State v. Abbot, 320 N.C. 475, and 
defendant has not offered any compelling reason to abendon 
prior precedent. 


Am Jur 2d, Depositions and Discovery §§ 427, 431. 


Exclusion of evidence in state criminal action for fail- 
ure of prosecution to comply with discovery requirements 
as to statements made by defendants or other nonexpert 
witnesses—modern cases. 33 ALR4th 301. 


2. Evidence and Witnesses § 222 (NCI4th)— flight—evidence 
sufficient 
The trial court did not err in a noncapital first-degree murder 
prosecution by giving an instruction on flight where there was 
evidence tending to show that defendant, after shooting the vic- 
tim, ran from the scene of the crime, got in a car waiting nearby, 
and drove away. 


Am Jur 2d, Evidence § 532; Trial §§ 1333-1335. 


Appeal as of right by defendant pursuant to N.C.G.S. § 7A-27 from 
a judgment imposing a sentence of life imprisonment entered by 
Wood, J., on 4 April 1995 in Superior Court, Forsyth County, upon a 
jury verdict of guilty of first-degree murder. Heard in the Supreme 
Court 12 February 1996 
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Michael F. Easley, Attorney General, by Clarence J. DelForge, 
Ill, Assistant Attorney General, for the State. 


Warren Sparrow for defendant-appellant. 


MITCHELL, Chief Justice. 


Defendant, William Britt Reeves, was indicted for the first- 
degree murder of Lorenzo Sorento France. He was tried noncap- 
itally, found guilty as charged, and sentenced to a mandatory term of 
life imprisonment. 


Evidence presented at trial tended to show that on the evening of 
26 May 1994, defendant, Teron Tate, Antonio Gaither, and “Apache” 
Byrd visited the apartment of Denise Martin to watch a film. Martin 
testified that defendant had a handgun with him at the time. When the 
film showed a man being shot, defendant brandished his gun and said, 
“T want to lay a mother f—— just like that.” Later that evening, 
defendant went with Tate, Gaither, and Byrd to the house of 
Tommonoca Smith. While there, defendant learned that Lorenzo 
France, also known as “Man,” was involved with Latasha Brannon, a 
woman with whom defendant had been involved. 


Shortly thereafter, defendant and the three other men went to 
Brannon’s apartment. France was sitting on the front porch of the 
apartment with his head down as if he were sleepy. After asking 
France if he was “Man,” defendant hit France with the gun two or 
three times, grabbed him by the back of his jacket, and continued to 
hit him with the gun until France fell down. When France fell, defend- 
ant shot him in the left side of the back. France then ran behind the 
apartment building, where he was found dead a short time thereafter. 
An autopsy showed that the bullet had passed through France’s stom- 
ach, spleen, liver, and heart. After shooting France, defendant got in 
a car with Tate, Gaither, and Byrd and went to a bowling alley, where 
the group ate and played video games. Defendant was arrested the 
next morning at Martin’s apartment. 


[1] Defendant first assigns error to the trial court’s failure to exclude 
statements made by defendant during a telephone conversation with 
Latasha Brannon. He argues that Brannon’s testimony that defendant 
said that “if [defendant] ever got out he would go after the [murder 
victim's] parents” should have been excluded because (1) defendant 
had no prior notice of the State’s intention to use the statement, and 
(2) the statement was unfairly prejudicial. 
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State v. Abbott, 320 N.C. 475, 358 S8.E.2d 365 (1987), involved a sit- 
uation similar to the case sub judice. In Abbott, the State did not dis- 
close a witness’s oral statement that had not been reduced to writing. 
Although he did not make a motion for discovery, the defendant 
relied upon the “open-file” policy of the district attorney, arguing that 
the open-file policy was implicitly founded on a standing motion to 
disclose all discoverable material. This Court rejected the defendant’s 
argument, holding that a prosecutor’s open-file policy does not grant 
a defendant a standing motion for discovery. Id. at 482, 358 S.E.2d at 
370. A defendant is not entitled to discovery of materials in the State’s 
possession unless he makes a motion to compel discovery. /d. 


In this case, defendant makes the same argument that we rejected 
in Abbott. He contends that, despite the open-file policy, trial counsel 
was not made aware of an incriminating statement that defendant 
made to a witness and that to allow the prosecutor to introduce this 
statement circumvents the intent of the discovery statute. Defendant 
has not offered any compelling reason for this Court to abandon its 
prior precedent. Accordingly, this assignment of error is overruled. 


[2] Defendant next assigns error to the trial court’s action in instruct- 
ing the jury on flight. For the trial court to instruct a jury on flight, 
there must be “some evidence in the record reasonably supporting 
the theory that defendant fled after commission of the crime 
charged.” State v. Levan, 326 N.C. 155, 164-65, 388 S.E.2d 429, 435 
(1990). In this case, there was evidence tending to show that defend- 
ant, after shooting the victim, ran from the scene of the crime, got in 
a car waiting nearby, and drove away. This is sufficient evidence of 
flight to warrant the instruction. This assignment of error is without 
merit. 


For the foregoing reasons, we conclude that defendant received a 
fair trial, free from prejudicial error. 


NO ERROR. 
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SAMMY ROGER JOHNSON, JR., PLAINTIFF v. LISA MCGHEE JOHNSON (MEEHAN), 
DEFENDANT AND LISA MCGHEE JOHNSON (MEEHAN), PLAINTIFF v. THOMAS C. 
MEEHAN, DEFENDANT 


No. 427A95 
(Filed 4 April 1996) 


Evidence and Witnesses § 1920 (NCI4th); Illegitimate 
Children § 7 (NCI4th)— blood grouping test—alleged nat- 
ural father—standing to compel 


The language of N.C.G.S. § 8-50.1 in effect when this action 
originated does not confer standing upon an alleged natural 
father to compel a presumed father to submit to a blood test to 
determine the paternity of a child born during the marriage of the 
presumed father and the mother. 


Am Jur 2d, Illegitimate Children § 27. 


Admissibility and weight of blood-grouping tests in dis- 
puted paternity cases. 43 ALR4th 579. 


Parental rights of man who is not biological or adoptive 
father of child but was husband or cohabitant of mother 
when child was conceived or born. 84 ALR4th 655. 


Appeal by plaintiff pursuant to N.C.G.S. § 7A-30(2) from the deci- 
sion of a divided panel of the Court of Appeals, 120 N.C. App. 1, 461 
S.E.2d 369 (1995), affirming an order entered by Lanier (Franklin F-), 
J.,on 19 January 1994 in District Court, Johnston County. Heard in the 
Supreme Court 14 March 1996. 


Mast, Morris, Schulz & Mast, PA., by George B. Mast, Bradley 
N. Schulz, and Christi C. Stem, for plaintiff-appellant Sammy 
Johnson. 


Armstrong & Armstrong, PA., by Marcia H. Armstrong; and 
Edward P. Hausle, PA., by Edward P. Hausle, for defendant- 
appellee Thomas C. Meehan. 


PER CURIAM. 


Judge Walker's dissenting opinion in the Court of Appeals cor- 
rectly poses the “narrow” issue presented: 


Does the language of N.C.[G.S.] § 8-50.1 in effect when this action 
originated confer standing upon an alleged natural parent such as 
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Mr. Meehan to compel a presumed father such as Mr. Johnson to 
submit to a blood test to determine the paternity of a child born 
during the marriage of the presumed father to the natural 
mother? 


Johnson v. Johnson, 120 N.C. App. 1, 14, 461 S.E.2d 369, 376 (1995) 
(Walker, J., dissenting). We agree with the dissenting opinion that the 
question should be answered in the negative. 


Accordingly, the decision of the Court of Appeals is reversed, 
and the case is remanded to that court for remand to the District 
Court, Johnston County, for further proceedings consistent with this 
opinion, 


REVERSED AND REMANDED. 





RALPH HOWARD LEE vy. ELIZABETH C. LYERLY AND NORTH CAROLINA 
VETERINARY MEDICAL ASSOCIATION 


No. 457A95 
(Filed 4 April 1996) 


Appeal by plaintiff pursuant to N.C.G.S. § 7A-30(2) from the deci- 
sion of a divided panel of the Court of Appeals, 120 N.C. App. 250, 461 
S.E.2d 775 (1995), affirming an order granting summary judgment to 
defendants entered by Butterfield, J., on 8 August 1994 in Superior 
Court, Greene County. Heard in the Supreme Court 13 March 1996. 


Wooten & Coley, by William C. Coley IIT, for plaintiff-appeliant. 


Cunningham, Dedmond, Petersen & Smith, by Bruce T. 
Cunningham, Jr., for defendant-appellees. 


PER CURIAM. 


For the reasons stated in the dissenting opinion of Judge John 
Martin, the decision of the Court of Appeals is reversed. The cause is 
remanded to that court for further remand to the Superior Court, 
Greene County, for trial. 


REVERSED AND REMANDED. 
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STATE OF NORTH CAROLINA v. DAVID LOUIS ODUM 


No. 368A95 
(Filed 4 April 1996) 


Appeal by defendant pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 119 N.C. App. 676, 
459 S.E.2d 826 (1995), affirming an order entered by Farmer, J., on 13 
December 1993 in Superior Court, Wake County, denying defendant's 
motion to suppress certain evidence. Heard in the Supreme Court 13 
March 1996. 


Michael F. Easley, Attorney General, by William B. Crumpler, 
Assistant Attorney General, for the State. 


Thomasin Elizabeth Hughes for defendant-appellant. 


PER CURIAM. 


For the reasons stated in the dissenting opinion by Judge Greene, 
the decision of the Court of Appeals is reversed. The case is 
remanded to that court for further remand to the Superior Court, 
Wake County, for a trial at which the seized evidence in question is 
suppressed. 


REVERSED AND REMANDED. 
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NORTH CAROLINA COUNCIL OF CHURCHES; and JIMMY CREECH v. STATE OF 
NORTH CAROLINA; NORTH CAROLINA DEPARTMENT OF CORRECTION; anp 
FRANKLIN FREEMAN, IN HIS OFFICIAL CAPACITY 


No. 433A95 
(Filed 4 April 1996) 


Appeal by plaintiffs pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 120 N.C. App. 84, 
461 S.E.2d 354 (1995), affirming an order entered by Stephens 
(Donald W.), J., on 11 August 1993, in Superior Court, Wake County. 
Heard in the Supreme Court 14 March 1996. 


Patterson, Harkavy & Lawrence, by Burton Craige, for 
plaintiff-appellants. 


Michael F. Easley, Attorney General, by W. Dale Talbert and 
Jacob L. Safron, Special Deputy Attorneys General, and 
William McBlief, Associate Attorney General, for defendant- 
appellees. 


PER CURIAM. 


AFFIRMED. 
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SANTOS ARROYO v. SCOTTIE’S PROFESSIONAL WINDOW CLEANING 


No. 403PA95 
(Filed 4 April 1996) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 120 N.C. App. 154, 461 S.E.2d 
13 (1995), reversing an order entered by Hudson, J., on 10 June 1994 
in Superior Court, Wake County. Heard in the Supreme Court 12 
March 1996. 


Law Offices of Thomas J. White, II, by Thomas J. White, II, 
and John M. McCabe, for plaintiff-appellee. 


Cranfill, Sumner & Hartzog, L.L.P, by David H. Batten and 
David K. Liggett, for defendant-appellant. 


Patterson, Harkavy & Lawrence, by Burton Craige and Donnell 
Van Noppen III, on behalf of North Carolina Academy of Trial 
Lawyers, amicus curiae. 


PER CURIAM. 


DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 
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E. ALAN RUSHER AND H & R TOWING, INC., PETITIONERS v. EUGENE B. TOMLINSON, 
CHAIRMAN, NORTH CAROLINA COASTAL RESOURCES COMMISSION AND 
NORTH CAROLINA COASTAL RESOURCES COMMISSION, RESPONDENTS, AND 
ATLANTIC DIVING AND MARINE, INC., INTERVENOR-RESPONDENT 


No. 341A95 


(Filed 4 April 1995) 


Appeal by petitioners pursuant to N.C.G.S. § 7A-80(2) from the 
decision of a divided panel of the Court of Appeals, 119 N.C. App. 458, 
459 S.E.2d 285 (1995), affirming an order entered by Gore, J., on 12 
May 1994, in Superior Court, Brunswick County. Heard in the 
Supreme Court 13 March 1996. 


Murchison, Taylor, Kendrick, Gibson & Davenport, L.L.P., 
by Alan D. McInnes and Michael Murchison, for petitioner- 
appellants. 


Michael F. Easley, Attorney General, by Robin W. Snvith, 
Assistant Attorney General, for respondent-appellees. 


Clark, Newton, Hinson & McLean, L.L.P., by Reid G. Hinson, 
for intervenor-respondent-appellee. 


PER CURIAM. 


AFFIRMED. 
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STATE OF NORTH CAROLINA 


Vv. ORDER 


Newer Ne Nee ee 


MICHAEL JEROME BRAXTON 


No. 551A94 
(Filed 4 April 1996) 


The record on appeal regarding defendant’s first assignment of 
error reflects conflicting evidence as to: (1) whether defendant was 
custodially interrogated in the police car by Detective Sanders with- 
out being advised of his constitutional rights pursuant to Miranda v. 
Arizona, 384 U.S. 4386, 16 L. Ed. 2d 694 (1966), and (2) whether 
defendant invoked his right to counsel in the police car thereby ren- 
dering his subsequent waiver of rights at the police station during his 
interview with Detectives Bissette and Lyles involuntary unless 
defendant reinitiated conversation pursuant to Edwards v. Arizona, 
451 U.S. 477, 68 L. Ed. 2d 378 (1981). 


The superior court’s order contains no findings of fact resolving 
these conflicts in the evidence. We, therefore, remand to the superior 
court for a hearing on this matter and for additional findings of fact. 
The additional findings of fact, together with any amended conclu- 
sions and the order along with a transcript of the additional evidence, 
shall be certified to this Court forthwith and shall be treated as an 
addendum to the record. Copies shall be forwarded to ail parties for 
such further proceedings, if any, in this Court as may then be ordered. 


It is so ordered. 


REMANDED to the Superior Court, Wake County, for further pro- 
ceedings consistent with this order. 


Done by the Court in Conference this 3rd day of April 1996. 


Orr, J. 
For the Court 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


APPALACHIAN POSTER ADVERTISING CO. v. HARRINGTON 
No. 407A95 
Case below: 120 N.C.App. 72 


Petition by appellant for writ of supersedeas allowed 3 April L996. 


C.W.&P. PARTNERSHIP v. PATE 
No. 60P96 
Case below: 121 N.C.App. 396 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 3 April 1996. 


CARTERET COUNTY v. UNITED CONTRACTORS OF KINSTON 
No. 468P95 
Case below: 120 N.C.App. 336 


Motion by plaintiff to withdraw petition for discretionary review 
allowed 3 April 1996. 


CHILTOSKI v. DRUM 
No. 37P96 
Case below: 121 N.C.App. 161 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 3 April 1996. 


CONGRESS v. COLLINS & AIKMAN 
No. 513P95 
Case below: 120 N.C.App. 645 


Petition by plaintiff for discretionary review pursuant to GS. 
7A-31 denied 3 April 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


EDEN’S GATE, LTD. v. LEEPER 

No. 40P96 

Case below: 121 N.C.App. 171 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 3 April 1996. 
FULTON CORP. v. FAULKNER 

No. 305A93-2 

Case below: 110 N.C.App. 493 

Motion by plaintiff for order remanding to the trial court denied 
20 March 1996. 
HALL v. CUMBERLAND COUNTY HOSPITAL SYSTEM 

No. 103P96 

Case below: 121 N.C.App. 425 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 3 April 1996. Motion by plaintiffs to dismiss petition for 
discretionary review denied 3 April 1996. Second motion by plaintiffs 
to dismiss petition for discretionary review denied 3 April 1996. 
Motion by plaintiffs to treat notice of appeal as a contingent appeal 
dismissed as moot 3 April 1996. 


HOGAN v. CITY OF WINSTON-SALEM 
No. 96A96 
Case below: 121 N.C.App. 414 


Notices of appeal by defendant (substantial constitutional ques- 
tion and dissent) retained 3 April 1996. Petition by defendant for dis- 
cretionary review pursuant to G.S. 7A-31 and Appellate Rule 16(b) as 
to issues in addition to those presented as the basis for the dissenting 
opinion in the Court of Appeals denied 3 April 1996. 


JOHNSON v. AMETHYST CORP. 
No. 521PA95 
Case below: 120 N.C.App. 529 


Motion by defendants to withdraw petitions for discretionary 
review allowed 3 April 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


KELLY v. BLACKWELL 

No. 98P96 

Case below: 121 N.C.App. 621 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 3 April 1996. 
KIRK v. STATE OF N.C. DEPT. OF CORRECTION 

No. 551 PA95 

Case below: 121 N.C.App. 129 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 allowed 3 April 1996. 
LEWIS v. NATIONWIDE MUTUAL INS. CO. 

No. 559P95 

Case below: 120 N.C.App. 883 

Petition by plaintiffs for discretionary review pursuant tc G.S. 
7A-31 denied 3 April 1996. 
LOWERY v. BARNHILL CONTRACTING CO. 

No. 9A96 

Case below: 121 N.C.App. 220 


Motion by defendant to dismiss the appeal for lack of substantial 
constitutional question allowed 3 April 1996. 


MOBLEY v. VERMONT AMERICAN CORP. 
No. 88P96 
Case below: 121 N.C.App. 626 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 3 April 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


N.C. DEPT. OF CORRECTION v. HARDING 

No. 491PA95-2 

Case below: 342 N.C. 658 

120 N.C.App 451 

Petition by Attorney General for writ of certiorari to review the 
decision of the Court of Appeals allowed 3 April 1996. The Supreme 
Court ex mero motu vacates its prior denial of the defendant’s peti- 
tion for discretionary review of the decision of the North Carolina 
Court of Appeals pursuant to G.S. 7A-31 and now allows the petition 
3 April 1996. | 
PREMIER FEDERAL CREDIT UNION v. DOUGLAS 

No. 80P96 

Case below: 121 N.C.App. 341 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 3 April 1996. 
RATLIFFE v. SUN STATE DRYWALL 

No. 5384P95 

Case below: 120 N.C.App. 647 

Petition by defendants for discretionary review pursuant to G:S. 
7A-31 denied 3 April 1996. 

RUSHER v. TOMLISON 

No. 341A95 

Case below: 119 N.C.App. 458 

Motion by respondent (Atlantic Diving) to dismiss denied 3 April 
1996. 
STATE v. BARNES 

No. 74PA96 

Case below: 121 N.C.App. 220 


Petition by Attorney General for writ of supersedeas allowed 3 
April 1996. Petition by Attorney General for discretionary review 
pursuant to G.S. 7A-31 allowed 3 April 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. BLANTON 
No. 572P95 
Case below: 12] N.C.App. 220 


Petition by defendant for discretionary review pursuant to G.S. 
7TA-31 denied 3 April 1996. 


STATE v. COTHRAN 
No. 502P95 
Case below: 120 N.C.App. 633 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 3 April 1996. 


STATE v. CROSS 
No. 118P96 
Case below: 121 N.C.App. 788 


Motion by Attorney General for temporary stay allowed 22 March 
1996. 


STATE v. CRUMMY 
No. 512P95 
Case below: 120 N.C.App. 647 


Motion by Attorney General to dismiss the appeal for lack of sub- 
stantial constitutional question allowed 3 April 1996. Petition by 
defendant for discretionary review pursuant to G.S. 7A-31 denied 3 
April 1996. 


STATE v. FLOWERS 
No. 67P96 
Case below: 121 N.C.App. 299 


Motion by Attorney General to dismiss the appeal for lack of sub- 
stantial constitutional question allowed 3 April 1996. Petition by 
defendant for discretionary review pursuant to G.S. 7A-31 denied 3 
April 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. JACKSON 

No. 56P96 

Case below: 121 N.C.App. 398 

Petition by defendant for writ of supersedeas denied and stay dis- 
solved 3 April 1996. Motion by Attorney General to dismiss the appeal 
for lack of substantial constitutional question allowed 3 April 1996. 
Petition by defendant for discretionary review pursuant to G.S. 7A-31 
denied 3 April 1996. 
STATE v. JACKSON 

No. 12A96 

Case below: Superior Court Buncombe County 

Motion by defendant (Jackson) to withdraw death penalty appeal 
denied 3 April 1996. 
STATE v. KALEY 

No. 38A95 

Case below: 117 N.C.App. 420 

Attorney General's motion in the alternative to consider question 
presented in appellant’s brief pursuant to Rule 2 denied 3 April 1996. 
STATE v. KSOR 

No. 73P96 

Case below: 121 N.C.App. 398 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 3 April 1996. 
STATE v. MCBRIDE 

No. 524PA95 

Case below: 120 N.C.App. 623 


Notice of appeal by defendant (substantial constitutional ques- 
tion) retained 3 April 1996. Petition by defendant for discretionary 
review pursuant to G.S. 7A-31 allowed as to Issue 1, otherwise denied 
3 April 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. MOSBY 
No. 5538P95 
Case below: 120 N.C.App. 648 


Petition by defendant (Mosby) Pro Se for writ of certiorari to 
review the decision of the North Carolina Court of Appeals denied 3 
April 1996. 


STATE v. ORMOND 

No. 536P95 

Case below: 120 N.C.App. 648 

Petition by defendant for discretionary review pursuant to G.S 
7A-31 denied 3 April 1996. 
STATE v. SERZAN 

No. 548P95 

Case below: 119 N.C.App. 557 


Petition by defendant (Serzan) Pro Se for writ of certiorari to 
review the decision of the North Carolina Court of Appeals denied 3 
April 1996. 


STATE v. WATKINS 

No. 509P95 

Case below: 120 N.C.App. 804 

Attorney General's motion to withdraw temporary stay and writ 
of supersedeas allowed 3 April 1996. 
TWEED v. BRYAN EASLER ENTERPRISES 

No. 526P95 

Case below: 120 N.C.App. 649 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 3 April 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


WATKINS v. WATKINS 

No. 487A95 

Case below: 120 N.C.App. 475 

Notice of appeal filed Pro Se by Kim U. Kim (formerly known as 
Kim Watkins) pursuant to G.S. 7A-30 (substantial constitutional ques- 
tion) dismissed ex mero motu 3 April 1996. 
YOUNG v. YOUNG 

No. 101P96 

Case below: 121 N.C.App. 399 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 3 April 1996. 


PETITIONS TO REHEAR 


DARE COUNTY BD. OF EDUCATION v. SAKARIA 

No. 229A95 

Case below: 342 N.C. 648 

Petition by defendants to rehear pursuant to Rule 31 denied 26 
March 1996. 
GRIMSLEY v. NELSON 

No. 35A95 

Case below: 342 N.C. 542 


Petition by plaintiff to rehear pursuant to Rule 31 denied 26 
March 1996. 
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STATE OF NORTH CAROLINA v. RAYFORD LEWIS BURKE 


No. 181A93 
(Filed 10 May 1996) 


1. Evidence and Witnesses § 876 (NCI4th )— capital murder— 
victim’s fear of defendant—statements of defendant to 
others 


The trial court in a prosecution for first-degree murder did 
not err by overruling defendant’s objections to testimony by a vic- 
tim witness coordinator and an officer concerning statements 
made to them by the victim concerning threats made by defend- 
ant through the victim’s uncle and an intimidating visit mace by 
defendant’s brothers to the victim’s home. The trial court con- 
cluded after a voir dire that there was a factual basis for the 
alleged fear in that the victim was a material witness against 
defendant in another case involving a shooting death, evidence 
relating to the victim’s mental or emotional state of mind con- 
cerning his feelings about defendant was admissible, and the pro- 
bative value of that evidence outweighed any prejudicial aspects 
that the statements may have had in regard to defendant, then 
allowed the State to present the evidence subject to an instruc- 
tion limiting the purposes for which the testimony could be used. 
The decision to admit the testimony of these two witnesses is in 
accord with the precedent of the North Carolina Supreme Court. 
Since the evidence was competent as a statement of the victim’s 
existing state of mind, it does not matter that it may prove some 
fact that is irrelevant or for which the evidence is incompetent. In 
each instance, the court gave a limiting instruction to which 
defendant did not object. N.C.G.S. § 8C-1, Rule 803(3). 


Am Jur 2d, Witnesses § 1026. 


Uniform evidence Rule 803(24): the residual hearsay 
exception. 51 ALR4th 999. 


2. Evidence and Witnesses § 875 (NCI4th)— capital murder— 
visit to victim’s house by defendant’s brothers—statements 
by defendant to others—not prejudicial 


There was no prejudicial error in a prosecution for first- 
degree murder in the admission of testimony from a victim assist- 
ance coordinator, and corroborating testimony from an officer, 
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that the victim had told her that defendant’s brothers had visited 
the victim’s house, that his girlfriend was there, and that he was 
afraid for his girlfriend and himself. Although the testimony was 
inadmissible because the brothers’ state of mind was not relevant 
and could not be used to show defendant's state of mind, the trial 
court granted defendant’s request for an instruction limiting the 
purposes for which the evidence could be used, the jury was 
aware that the victim had testified against defendant on a previ- 
ous murder charge, and there had been testimony that defendant 
had gotten into an altercation about the victim’s testimony in the 
prior trial when defendant entered the house. 


Am Jur 2d, Witnesses § 1026. 


Uniform evidence Rule 803(24): the residual hearsay 
exception. 51 ALR4th 999. 


. Criminal Law § 480 (NCI4th)— capital murder—conversa- 


tion overheard by juror—no error 


The trial court did not abuse its discretion in a first-degree 
murder prosecution by not conducting an inquiry into the precise 
content and possible impact of an incorrect and prejudicial state- 
ment made by outsiders which may have been heard by a juror 
during the guilt-innocence phase of the trial where the trial court 
announced that a juror had overheard in the canteen during 
recess unidentified people say that defendant had been involved 
in two other murders or two other murder cases. There is no con- 
tention that a spectator actually talked to the juror, only that the 
juror may have inadvertently overheard prejudicial conversation, 
defendant declined the judge’s offer to make an inquiry of the 
juror in order to determine whether the juror had overheard the 
conversation, and the judge instituted special measures to insu- 
late the jury from exposure to any casual conversations between 
spectators. 


Am Jur 2d, Trial §§ 1526, 1562, 1564, 1566. 


Communication between court officials or attendants 
and jurors in criminal] trial as ground for mistrial or rever- 
sal—post-Parker cases. 34 ALR4TH 890. 
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4. Evidence and Witnesses § 2898.5 (NCI4th)— capital mur- 
der—cross-examination of defendant—details of prior 
crimes 


There was no error in a first-degree murder prosecution 
where defendant contended that the court erred in overruling his 
objection to cross-examination of defendant about the details of 
two crimes for which defendant had prior convictions. The trial 
court did not overrule defendant’s objection to his client’s 
attempt to explain the circumstances surrounding the first 
assault, but simply responded, “He may explain his answer if he 
wishes to do that.” Defendant may not obtain a new trial based on 
his own election to testify about these matters. As to the second 
assault, defendant failed to object to the cross-examination and, 
although he argues that an objection would have been futile in 
view of the trial court’s overruling the prior objection, the trial 
court did not overrule that objection. The prosecutor asked, “Was 
that self-defense too?” and defendant responded, “I was into it 
with Mr. Anthony and several other people. Whatever you may 
want to call it.” The trial court did not err in permitting defendant 
to respond to the prosecutor's question. 


Am Jur 2d, Trial §§ 501, 844, 924. 


Adequacy of defense counsel’s representation of crimi- 
nal client regarding prior convictions. 14 ALR4th 227. 


Requirement that defendant in state court testify in 
order to preserve alleged trial error in rulings on admissi- 
bility of prior conviction impeachment evidence under 
Uniform Rule of Evidence 609, or similar provision or hold- 
ing—post-Luce cases. 80 ALR4th 1028. 


5. Evidence and Witnesses § 263 (NCI4th)— capital murder— 
witness’s request for relocation—not admitted to show 
defendant’s violent character 


The trial court did not err in a first-degree murder prosecu- 
tion by overruling defendant’s objection to the State’s question to 
its witness about the witness’s request for relocation where the 
testimony was not admitted to show that defendant has such a 
violent character that he would kill anyone who testified against 
him, but to explain why the witness initially did not want to tes- 
tify against defendant and why the witness could have made 
statements indicating that he could not remember what happened 
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during the shooting. Furthermore, the probative value of the tes- 
timony was not substantially outweighed by the danger of unfair 
prejudice. N.C.G.S. § 8C-1, Rule 404. 


Am Jur 2d, Witnesses §§ 739, 935, 986, 991. 


. Evidence and Witnesses § 2090 (NCI4th)— capital mur- 


der—victim afraid—lay opinion testimony 

The trial court did not err in a prosecution for first-degree 
murder by admitting testimony from the director at a shelter 
where the victim had been staying that he had appeared tense or 
scared at times. Opinion testimony, including lay testimony, is 
admissible concerning the state of a person’s appearance or emo- 
tions on a given occasion; here, the testimony described the vic- 
tim’s emotional state during his time in the shelter and was admis- 
sible as tending to shed light upon his state of mind at that time. 
The probative value of the evidence was not substantially out- 
weighed by its unfair prejudice to defendant. 


Am Jur 2d, Wills § 159; Witnesses § 197. 


Comment note.—-Ability to see, hear, smell, or other- 
wise sense, as proper subject of opinion by lay witness. 10 
ALR3d 258. 


. Evidence and Witnesses § 3091 (NCI4th)— capital mur- 


der—impeachment of defense witness—extrinsic evidence 


There was no prejudicial error in a first-degree murder pros- 
ecution in overruling defendant’s objection to the State’s intro- 
duction of extrinsic evidence to impeach the credibility of a 
defense witness on a collateral matter. Assuming error, there was 
not a reasonable possibility that a different result would have 
been reached had the error not been committed because the 
State thoroughly cross-examined the witness on this general 
topic. Also, although she was an important witness, she was not 
inside the house where the shooting occurred at the time of the 
shooting. 


Am Jur 2d, Witnesses §§ 814, 815, 865, 995. 


Admissibility of affidavit to impeach witness. 14 
ALR4th 828. 
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8. Evidence and Witnesses § 2470 (NCI4th)— capital mur- 


10. 


der—state witness not arrested—defendant not allowed to 
question law enforcement officials 


The trial court did not err in a first-degree murder prosecu- 
tion by refusing to allow defendant to question prosecutors, mem- 
bers of the prosecutorial staff, and law enforcement officers 
about their decision not to seek to have a key prosecution wit- 
ness arrested on outstanding warrants prior to his testimony. 
There was no evidence presented at the voir dire to show that the 
witness had received or been promised favors from the State, the 
evidence shows that the prosecutors refused to discuss the pend- 
ing charges with the witness, defendant cross-examined the wit- 
ness as to the nature of the charges pending against him and the 
reason he had not been arrested, the witness testified that no one 
had offered him any concessions, and defendant did not attempt 
to question law enforcement officers during their testimony 
about their failure to serve the outstanding warrants. 


Am Jur 2d, Witnesses §§ 717, 815. 


Adverse presumption or inference based on state’s fail- 
ure to produce or examine law enforcement personnel— 
modern cases. 81 ALR4th 872. 


. Homicide § 485 (NCI4th)— capital murder—deliberation— 


intent to kill formed during quarrel—instruction not given 

There was no plain error in a first-degree murder prosecution 
where the trial court did not instruct the jury that a killing is not 
done with deliberation if a defendant forms the intent to kill dur- 
ing a quarrel or struggle where no evidence presented at trial 
showed that defendant formed the intent to kill during a quarrel 
or struggle. 


Am Jur 2d, Trial §§ 1078, 1124, 1176, 1186, 1483. 


Accused’s right, in homicide case, to have jury 
instructed as to both unintentional shooting and self- 
defense, 15 ALR4th 983. 


Evidence and Witnesses § 1070 (NCI4th)— capital mur- 
der—flight as evidence of guilt 

The trial court did not err in a first-degree murder prosecu- 
tion by instructing the jury that it could consider evidence that 
defendant had fled the scene of the shooting as evidence of his 
guilt. 
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Am Jur 2d, Trial §§ 1333, 1334. 


Modern status of rule regarding necessity of instruc- 
tion on circumstantial evidence in criminal trial—state 
cases. 36 ALR4th 1046. 


Criminal Law § 1337 (NCI4th)—- capital sentencing—aggra- 
vating circumstances—prior conviction involving vio- 
lence—timing of conviction 


The trial court did not err in a capital sentencing hearing in 
submitting the aggravating circumstance of prior conviction for a 
violent felony by instructing the jury to consider defendant’s con- 
viction for a felonious assault where the conviction occurred 
after the capital murder. It is not necessary that a defendant be 
convicted before the commission of a capital murder so long as 
defendant has been convicted of the violent felony prior to the 
capital trial. | 


Am Jur 2d, Trial § 1760. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that 
defendant was previously convicted of or committed other 
violent offense, had history of violent conduct, posed con- 
tinuing threat to society, and the like—post-Gregg cases. 
65 ALR4th 838. 


Criminal Law § 1337 (NCI4th)— capital sentencing—prior 
conviction involving violence—sufficiency of evidence 


There was sufficient evidence in a capital sentencing pro- 
ceeding to support the jury’s finding of the aggravating circum- 
stance that defendant had previously been convicted of a crime 
involving the use or threat of violence, and the trial court did not 
err in instructing the jury to consider defendant’s conviction for 
breaking or entering with respect to this circumstance, where the 
State presented evidence that defendant had pled guilty and was 
convicted of felonious breaking or entering with intent to commit 
a sexual assault against a four-year-old child; the child’s mother 
testified that she briefly left her apartment with her two children 
inside; the four-year old was “screaming and hollering” at defend- 
ant when she returned; the child had been fully dressed when her 
mother left but was wearing only panties and a t-shirt when she 
returned; defendant was in the bathroom, washing his penis in 
front of the one-year old; defendant replied, “Ha,” when the 


13. 


14. 


15. 


IN THE SUPREME COURT 135 


STATE v. BURKE 
(343 N.C. 129 (1996)} 


mother confronted him; and defendant’s hat was found on the 
four-year old’s bed. 


Am Jur 2d, Trial § 1760. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that 
defendant was previously convicted of or committed other 
violent offense, had history of violent conduct, posed con- 
tinuing threat to society, and the like—post-Gregg cases. 
65 ALR4th 838. 


Chronological or procedural sequence of former con- 
victions as affecting enhancement of penalty under habit- 
ual offender statutes. 7 ALR5th 263. 


Criminal Law §§ 1363, 468 (NCI4th)— first-degree mur- 
der—residual doubt—not allowed as closing argument— 
not submitted as mitigating circumstance 

The trial court did not err in a first-degree murder prosecu- 
tion by granting the State’s motion to prohibit defendant's closing 
argument about residual doubt and by denying defendant's 
request to submit residual doubt as a mitigating circumstance. 


Am Jur 2d, Trial § 645. 


Adequacy of defense counsel’s representation of crimi- 
nal client regarding argument. 6 ALR4th 16. 


Jury § 141 (NCI4th)— capital murder—jury selection— 
questions on parole eligibility 

The trial court did not err in a first-degree murder prosecu- 
tion by denying defendant’s motion to permit questioning of 
prospective jurors on parole eligibility. 


Am Jur 2d, Jury § 196. 


Prejudicial effect of statement or instruction of court 
as to possibility of parole or pardon. 12 ALR3d 832. 


Criminal Law § 1351 (NCI4th)— capital sentencing—anniti- 
gating circumstances—instructions—burden of persuasion 

The was no error in a capital sentencing proceeding in jury 
instructions that defined defendant’s burden of persuasion to 
prove mitigating circumstances as evidence that “satisfies” each 
juror. 


Am Jur 2d, Trial § 1291. 
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Homicide: modern status of rules as to burden and 
quantum of proof to show self-defense. 43 ALR3d 221. 


Criminal Law § 1323 (NCI4th)— capital sentencing—miti- 
gating circumstances—instructions—value of circumstances 


The trial court in a capital sentencing hearing did not violate 
the Eighth and Fourteenth Amendments by allowing the jury to 
refuse to give effect to mitigating evidence if the jury deemed it 
not to have mitigating value or by allowing jurors not to give 
effect to mitigating circumstances found by the jurors. 


Am Jur 2d, Trial § 1760. 


Constitutional Law § 314 (NCI4th)— capital sentencing— 
effective assistance of counsel—-certain witnesses not pre- 
sented—no psychiatric examination—counsel acceding to 
defendant’s choice 


The trial court did not err in a capital sentencing hearing by 
permitting defense counsel to accede to defendant's choice to 
present defendant’s penalty phase case without witnesses from 
defendant’s family and without a psychiatric examination of 
defendant. 


Am Jur 2d, New Trial § 197. 


Ineffective assistance of counsel: compulsion, duress, 
necessity, or ‘hostage syndrome” defense. 8 ALR5Sth 713. 


Criminal Law § 1373 (NCI4th)— capital murder—death 
sentence not disproportionate 


A sentence of death for first-degree murder was not dispro- 
portionate where the record fully supports the two aggravating 
circumstances found by the jury, there is no indication that the 
sentence was imposed under the influence of passion, prejudice, 
or any other arbitrary consideration, this case is not substantially 
similar to any case in which the Court has found the death 
penalty disproportionate, and the case is similar to certain cases 
in which the death penalty was found proportionate. There are 
four statutory aggravating circumstances which have been held 
sufficient, standing alone, to sustain death sentences and the cir- 
cumstance found here, a previous conviction of a felony involving 
the use or threat of violence to the person, N.C.G.S. 
§ 15A-2000(e)(3), is among them. Furthermore, the evidence of 
defendant’s guilt was clear; he shot the victim in cold blood 
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before three eyewitnesses because the victim had testified 
against him in a previous murder trial. N.C.G.S. § 15A-2000(e)(8). 


Am Jur 2d, Trial §§ 841, 1760. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that 
defendant was previously convicted of or committed other 
violent offense, had history of violent conduct, posed con- 
tinuing threat to society, and the like—post-Gregg cases. 
65 ALR4th 838. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Cornelius, J., at the 
15 March 1993 Criminal Session of Superior Court, Iredell County, 
upon a jury verdict of guilty of first-degree murder. Heard in the 
Supreme Court 11 September 1995. 


Michael FL Easley, Attorney General, by Barry S. McNeill, 
Special Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Benjamin 
Sendor, Assistant Appellate Defender, for defendant-appeliani. 


FRYE, Justice. 


In a capital trial, defendant, Rayford Lewis Burke, was convicted 
by a jury of first-degree murder. In a capital sentencing proceeding 
conducted pursuant to N.C.G.S. § 15A-2000, the jury recommended 
and the trial court imposed a sentence of death. For the reasons dis- 
cussed herein, we conclude that defendant’s trial and capital sen- 
tencing proceeding were free of prejudicial error and that the death 
sentence is not disproportionate. Accordingly, we uphold defendant's 
conviction of first-degree murder and sentence of death. 


The State’s evidence presented at trial tended to show the fol- 
lowing facts and circumstances: On 23 January 1992, Jesse Wilson 
was at his home in his kitchen with Freddie Teasley, Timothy 
Morrison (the victim), and Jimmy Knox. In the early afternoon, 
Wilson had consumed a pint of Wild Irish Rose wine, but no con- 
trolled substances. Morrison gave Teasley some money, and Teasley 
went to the liquor store and purchased a bottle of gin. When Teasley 
returned shortly thereafter with the bottle of gin, defendant and 
Robert Lee Griffin arrived at Wilson’s house. Morrison, Knox, and 
Teasley were sitting at the table in the kitchen. Wilson went to the 
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door and allowed defendant and Griffin to enter the house. Wilson 
had known defendant for several years, and defendant had been to 
Wilson’s house on prior occasions. Neither defendant nor Griffin 
announced the purpose of their visit. 


After defendant entered the house, he proceeded to the kitchen, 
and when he asked for a drink of the gin, Morrison invited him to “go 
ahead and get you a drink.” According to Wilson, defendant drank 
“about half” of the bottle of gin. Defendant then told Morrison that he 
wanted to talk to him; and, at Wilson’s suggestion, defendant and 
Morrison stepped into an adjoining bedroom. After defendant and 
Morrison left the kitchen area, Wilson “heard a ruckus,” which he 
described as “some bumping around.” Wilson hollered that he “wasn’t 
going to have it in [his] house.” When defendant and Morrison came 
out of the bedroom, defendant said, “I am going to tell all you son-of- 
a-bitches something.” Defendant pointed at Morrison and said, “That 
man testified against me. He know [sic] I didn’t kill that man at the 
Busy Bee.” Defendant then left the house for “a minute or so.” 
Morrison sat down at the kitchen table and said, “[E]verything is all 
right.” Wilson asked Griffin to talk to defendant, and Griffin then 
exited the house through the front door. 


Shortly thereafter, defendant reentered the house and walked 
“straight through” to where Morrison was still seated at the kitchen 
table. According to Wilson, defendant said that if Morrison denied 
having testified against him in a previous trial, defendant would 
“knock his head off.” Morrison did not respond and did not say or do 
anything to provoke defendant. Defendant then hit Morrison, and 
Morrison got up from his seat. Defendant and Morrison started scuf- 
fling, and Wilson again admonished them that he “wasn't going to 
have it in [his] house.” Wilson got between defendant and Morrison 
and separated them in order to stop the scuffle. 


Morrison again sat down at the kitchen table. As Wilson was 
pushing against defendant with his shoulder, trying to get him to leave 
the house, defendant angrily told Morrison that “he wasn’t no good” 
and that Morrison should not have been a witness against him in the 
earlier murder case. Wilson saw defendant “jiggling” and reaching in 
his pocket “to get something out,” but Wilson could not determine 
whether the pocket was a pants pocket or a coat pocket. Wilson then 
heard three gunshots in rapid succession coming from “right over 
(the] top of [his] head.” Wilson testified that he did not see defendant 
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or anyone else in the house with a handgun. According to Wilson, at 
the time of the gunshots, defendant was facing the kitchen, and 
Morrison was seated at the kitchen table. 


Following the gunshots, defendant exited through the front door. 
Wilson went to the front door and observed defendant leave in a “hit- 
tle blue car” being driven by a black female. Wilson then turned 
around to see if anyone had been struck by the bullets. He heard 
something fall in the kitchen and ran to the kitchen where he saw that 
Morrison had been shot. Teasley was standing at the entrance to the 
kitchen, and Knox was still in the kitchen. Morrison was lying on the 
kitchen floor on his side and had a small bloodstain on his shirt. 
Wilson touched Morrison’s arm to feel for a pulse, but detected none. 
Wilson could not determine whether Morrison was breathing. He saw 
what appeared to be blood flowing from Morrison’s mouth. Since 
Wilson did not have a telephone at his house, he then went outside 
and directed his neighbors to call for an ambulance. The emergency 
medical personnel and police arrived, and Wilson informed the police 
that defendant had shot Morrison. 


The State also presented evidence at trial tending to show that 
defendant had threatened Morrison on several occasions prior to the 
shooting and that defendant’s brothers had made an intimidating visit 
to Morrison's home in Lexington, North Carolina. The State further 
presented evidence that, because of these threats, Morrison was 
afraid of defendant and wanted to avoid him. 


Defendant also presented evidence at trial. Defendant tesrified 
that he did not see Morrison in Wilson’s house on the day of the shoot- 
ing. However, defendant testified that he did see Jimmy Knox and 
Johnny Elwood Pless seated in the kitchen with “crack pipes going.” 
According to defendant, he was at the front door when he heard gun- 
shots. Defendant testified that he collided with Wilson as Wilson was 
trying to enter the front door while defendant was trying to exit. 
According to defendant, after he exited Wilson’s house, he ran to 
Juanita Keaton’s car and left with her. When Keaton asked him what 
had happened, he responded, “Some crazy m - in there 
[was] shooting. Let’s get the hell away from here.” Defendant denied 
that he had threatened Morrison after his acquittal for the murder of 
Calvin Royal at the Busy Bee Lounge. Defendant also denied asking 
his brothers to threaten Morrison and insisted that his brothers 
“wouldn't do anything like that.” According to defendant, he had con- 
tacted some of the persons who testified against him in the trial for 
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the murder of Calvin Royal and had asked them to testify in support 
of his civil rights lawsuit. 


At trial, defendant also presented the testimony of three wit- 
nesses which tended to show that he was not the perpetrator of the 
crime charged. Dorothea Peggy Ramseur, a witness for the State in 
the previous trial for the murder of Calvin Royal, testified that, after 
defendant was acquitted, she encountered defendant at a liquor 
house. She further testified that defendant did not threaten her and 
that she even left the liquor house with him. Ramseur also testified 
that she went to Wilson’s house after Morrison was shot, and Wilson 
told her that he did not know what had happened during the shooting, 
that he was outside, and that the shooting was over when he reen- 
tered the house. Ramseur was in prison at the time she testified in the 
instant case. 


J.D. Sturgis, Jr., testified at trial that he routinely visited Wilson’s 
house to sell or use drugs. After the Morrison shooting at Wilson’s 
house, Sturgis asked Wilson what happened. Wilson told Sturgis that 
he did not know what happened because everyone ran when the 
shooting occurred. 


Johnny Elwood Pless testified that, on 23 January 1992, he was 
walking toward Wilson’s house to look for his nephew, Keith Neils, 
when he heard three gunshots and saw several people run out of 
Wilson’s house. According to Pless, defendant and Wilson were 
“about right at the door” when the second and third shots were fired. 


Defendant’s motions to dismiss, made at the close of the State’s 
evidence and again at the close of all the evidence, were denied. The 
jury returned a verdict of guilty of first-degree murder. After a sepa- 
rate sentencing proceeding, the jury recommended and the trial court 
imposed a sentence of death. Defendant appeals to this Court, mak- 
ing eighteen arguments based on twenty-three assignments of error. 


{1] In his first argument, defendant contends that the trial court 
erred in overruling his objections to inadmissible hearsay testimony 
by prosecution witnesses Sandy Williams, Sergeant Michael Flory, 
and Investigator Michael Grant concerning statements made to them 
by the victim, Timothy Morrison. These statements concerned 
(1) threats against Morrison by defendant through Morrison’s uncle, 
and (2) an intimidating visit by defendant’s brothers to the victim’s 
home while his girlfriend was present. 
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During pretrial motions on 15 March 1998, defendant asked the 
trial court for an instruction to the jury, during the testimonies of 
Sandy Williams, Michael Flory, and Michael Grant, regarding certain 
hearsay statements made to these individuals by Morrison. Defendant 
argued that although these statements may be relevant to show 
Morrison’s state of mind, they “should not be considered and do not 
have the indicia of reliability to be considered as to infer that the 
defendant actually made threats against Morrison.” The court granted 
defendant’s motion, saying, “[W]hen it comes to that point, you need 
to request an instruction for the record.” 


During the State’s case-in-chief, the trial court conducted a voir 
dire of Sandy Williams, a victim witness coordinator for the district 
attorney's office, and Sergeant Michael Flory of the Statesville Folice 
Department. Following the voir dire of Williams and Sergeant Flory, 
the trial court made findings of fact and conclusions of law. The trial 
court found, inter alia, that Williams was a victim witness coordina- 
tor during the trial of defendant for the shooting death of Calvin 
Royal in November 199] at the Busy Bee Lounge; that a jury found 
defendant not guilty of second-degree murder in that case; that dur- 
ing the trial, Williams had contacts with Timothy Morrison, who was 
a witness in that case; that subsequent thereto, Williams arranged the 
transportation for Morrison to move to Lexington, North Carolina; 
that on 21 December 1991, a call was received in her office from 
Morrison; that Williams returned the call on 2 January 1992; that 
Morrison told her that he had been threatened by defendant; that 
Morrison also related that defendant had gone by Morrison’s uncle’s 
house looking for him and had made the statement that if he caught 
him, he would shoot him; that Morrison was requesting the district 
attorney’s help in dealing with this situation; that based upon her 
knowledge of Morrison, Williams formed the opinion that Morrison 
was upset and detected concern in his voice; and that Morrison also 
related that defendant’s brothers had gone to his home in Lexington, 
North Carolina. 


The trial court further found that, during December 1991 and 
January 1992, Sergeant Michael Flory was involved with the drug task 
force; that Morrison was paid as an informer for that task foree; that 
Sergeant Flory had a conversation with Morrison earlier on the day 
Morrison died; that Morrison told Sergeant Flory that he hac been 
threatened by defendant; that on several other occasions when 
Sergeant Flory had conversations with Morrison, Morrison expressed 
concern about threats made by defendant; that on the date in ques- 
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tion, Morrison told Sergeant Flory that he was going to Harrison 
Street and that he would try to obtain information, if he did not run 
into defendant; that Morrison indicated to Sergeant Flory that he was 
trying to avoid defendant; that Morrison indicated that he was scared 
that defendant would find him; that Morrison had testified against 
defendant in a previous second-degree murder case involving an inci- 
dent at the Busy Bee Lounge in which defendant was found not guilty; 
that Morrison was fearful of defendant; that Morrison’s state of mind 
and defendant’s state of mind were material for the case being tried 
before the jury; and that there was a factual basis for the alleged fear 
in that Morrison had testified against defendant in the earlier case. 


Based upon these findings of fact, the trial court concluded that 
there was a factual basis for the alleged fear in that Morrison was a 
material witness for the State in the case against defendant in regard 
to the shooting death of Calvin Royal at the Busy Bee Lounge, that 
evidence relating to the existence of Morrison’s mental or emotional 
state of mind concerning his feelings about defendant was admissi- 
ble, and that the probative value of that evidence outweighed any 
prejudicial aspects that the statements may have had in regard to 
defendant. However, the court ruled that it would allow the State to 
present the evidence subject to an instruction limiting the purposes 
for which the testimony could be used. 


“Hearsay testimony is not admissible except as provided by 
statute or by the North Carolina Rules of Evidence.” State v. Wilson, 
322 N.C. 117, 131-32, 367 S.E.2d 589, 597 (1988). In the instant case, 
the trial court found all of the statements admissible under Rule 
803(3) of the North Carolina Rules of Evidence. Rule 803(3) provides 
that “[a] statement of the declarant’s then existing state of mind, emo- 
tion, sensation, or physical condition (such as intent, plan, motive, 
design, mental feeling, pain, and bodily health)” is not excluded by 
the hearsay rule. N.C.G.S. § 8C-1, Rule 803(3) (1992). Thus, evidence 
tending to show a declarant’s then-existing state of mind is an excep- 
tion to the hearsay rule. N.C.G.S. § 8C-1, Rule 803(3); State v. Weeks, 
322 N.C. 152, 170, 367 S.E.2d 895, 906 (1988). “[E]vidence tending to 
show the state of mind of the victim is admissible as long as the 
declarant’s state of mind is relevant to the case.” State v. Jones, 337 
N.C. 198, 209, 446 S.E.2d 32, 38 (1994). However, such relevant evi- 
dence is admissible only if its probative value is not substantially out- 
weighed by the potential for unfair prejudice. N.C.G.S. § 8C-1, Rule 
403 (1992); Weeks, 322 N.C. at 170, 367 S.E.2d at 906. The failure of a 
trial court to admit or exclude this evidence will not result in the 
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granting of a new trial absent a showing by the defendant that a rea- 
sonable possibility exists that a different result would have been 
reached absent the error. State v. Hickey, 317 N.C. 457, 346 S.E.2d 646 
(1987). 


In the instant case, Sandy Williams testified, over defendant’s 
objection and after a limiting instruction by the trial court, that she 
had a telephone conversation with Morrison on 2 January 1992. On 
direct examination at trial, the following exchange took place: 


Q What was the nature of your conversation with Timothy 
Morrison over the telephone on January second, 1992? 


[DEFENSE COUNSEL]: Objection, Your Honor. Request an 
instruction. 


THE Court: Objection is overruled. Ladies and gentlemen of 
the jury, at this time let me instruct you that you are to consider 
this witness’s testimony concerning any statement made to her by 
Timothy Morrison only to the extent that you find that it indicates 
il] will or fear on the part of the victim Timothy Morrison by the 
defendant or the defendant. You may consider it for no other rea- 
son in this case. 


@ Would you go ahead and relate what the telephone conversa- 
tion was about? 


A He said that he had been threatened by Rayford Burke. And 
that Rayford had been by his uncle’s house. And he said that he 
was looking for him. And if he caught him, he would shoot him. 
He also said that Rayford’s brothers had been by his home in 
Lexington and that his girlfriend was there. And that he was 
afraid for his girlfriend and himself. 


Q And at some point as a result of that phone call from Timothy 
Morrison, did you report the nature of the things that were stated 
by Mr. Morrison in that call to any law enforcement official? 


A I contacted Investigator Mike Grant on January second of 92. 


Following the testimony of Williams, Sergeant Michael B. Flory 
testified that, on the morning of 23 January 1992 at about 9:00 a.m., he 
saw Morrison at Karen Neils’ house. Morrison had called and stated 
that he wanted to meet with his law enforcement contacts. Sergeant 
Flory proceeded to Neils’ house, met with Morrison, and paid him 
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$100 for a drug deal that Morrison had arranged the previous day. On 
direct examination at trial, the following exchange took place: 


Q So you went out there and spoke with him? 
A Yes, ma’am. 


Q And what was the substance of the conversation that you had 
with him that morning? 


A Our initial trip was to pay him one hundred dollars from a deal 
that he had done the previous day. During the time we were pay- 
ing the money, he told me that he had again been threatened by 
Rayford Burke. 


Q When you say again, had he told you that he had been threat- 
ened by Mr. Burke previous to that? 


A Yes, ma’am, he had. 


@ How many times would you say that he told you that he had 
been threatened by Mr. Burke? 


A Numerous occasions. Almost every time we had a meeting. 
Q And what would he say to you about it? 
A He said he was scared of him and —— 

{DEFENSE COUNSEL]: Objection, ask for instruction. 


THE CourRT: Okay, objection is overruled. Ladies and gentle- 
men of the jury, at this time, let me instruct you that you are to 
consider this witness’s testimony concerning any statements 
made by Timothy Morrison only to the extent that you find that it 
indicates ill will or fear on the part of the victim by the defendant 
or of the defendant. You may consider it for no other reason in 
this case. 


@ Okay. You indicated he said he was scared of Rayford Burke? 
A Yes, ma’am. 

Q And that was on more than one occasion? 

A Yes, ma’am. 


Q Did he say any—give you any reason of why he was afraid of 
Rayford Burke? 


A That he had been threatened by Rayford Burke. 
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( What exactly did he tell you on the morning of January twenty- 
third, 1992? 


A Told me that he had been threatened by Rayford Burke and 
that he wished not to go into any area that Rayford Burke might 
be, that he was trying to avoid him. He told us that he was going 
to Harrison Street to work on an investigation that we had previ- 
ously worked on. ... That I was to go through Harrison Street 
about five o’clock that afternoon. And that he would take his hat 
off if he had any further information for me. And then he said, 
that is in case—unless I run into Rayford Burke. 


We conclude that the trial court’s decision to admit the testimony 
of Williams and Sergeant Flory, which tended to show the victim’s 
state of mind, is in accord with the precedent of this Court. See State 
v. Jones, 337 N.C. at 209, 446 S.E.2d at 39 (trial court did not err in 
admitting testimony of victim's state of mind regarding the nature of 
her relationship with defendant notwithstanding that defendant may 
not have known the statements were made); State v. McHone, 334 
N.C. 627, 637, 435 S.E.2d 296, 302 (1993) (victim’s conversations with 
three witnesses related directly to the victim’s fear of defendant and 
were admissible to show the victim’s state of mind at the time the 
conversations took place), cert. denied, —— U.S. —, 128 L. Ed. 2d 
220 (1994); State v. Wynne, 329 N.C. 507, 518, 406 S.E.2d 812, 817 
(1991) (testimony concerning victim’s fear shortly after being in 
defendant’s presence shows victim’s existing state of mind); State v. 
Stager, 329 N.C. 278, 315, 406 S.E.2d 876, 897 (1991) (victim's 
recorded statements relevant because they tended to disprove the 
normal loving relationship that defendant contended existed between 
the two); State v. Lynch, 327 N.C. 210, 222, 393 S.E.2d 811, 818 (1990) 
(evidence of threats of defendant to victim shortly before the murder 
admissible to show victim’s then-existing state of mind); State v. 
Faucette, 326 N.C. 676, 683, 392 S.E.2d 71, 74 (1990) (victim’s state- 
ments regarding defendant’s threats shortly before the murder acmis- 
sible); State v. Cummings, 326 N.C. 298, 313, 389 S.E.2d 66, 74 (1990) 
(victim’s statements about her husband’s threats made three weeks 
before her disappearance admitted because the victim's state of mind 
was relevant to the issue of her relationship with her husband). 


In the instant case, Morrison’s statements to Williams were 
admissible under Rule 803(3) as a statement of his then-existing state 
of mind to show the relationship between Morrison and defendant. 
Since the evidence was competent for this purpose, it does not mat- 
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ter that it may prove some fact that is not relevant or for which the 
evidence is not competent. See State v. White, 331 N.C. 604, 615, 419 
S.E.2d 557, 564 (1992). Thus, the trial court did not abuse its discre- 
tion in admitting this evidence for the purpose of showing Morrison’s 
then-existing state of mind. We note that at trial defendant objected 
to the testimony of these witnesses and requested a limiting instruc- 
tion. In each instance, the court overruled defendant’s objection and 
gave a limiting instruction. The record shows that defense counsel 
did not object to the instructions. 


“A criminal defendant will not be heard to complain of a jury 
instruction given in response to his own request.” State v. McPhail, 
329 N.C. 636, 648, 406 S.E.2d 591, 596 (1991); see also State v. Cook, 
263 N.C. 730, 140 S.E.2d 305 (1965); State v. Plowden, 65 N.C. App. 
408, 308 S.E.2d 918 (1983). Since defendant requested the instruction 
that he now contends was prejudicial, any error was invited error not 
entitling defendant to relief on appeal. 


[2] Defendant further contends that the trial court erred in admitting 
testimony by Williams that Morrison told her that defendant’s broth- 
ers had visited Morrison’s house in Lexington, that Morrison’s girl- 
friend was there, and that he was afraid for his girlfriend and himself. 
Defendant argues that Williams’ testimony as to what the brothers 
said was not subject to any exception to the hearsay rule and that it 
was reversible error not to exclude it. 


After Sergeant Flory’s testimony, the State called Investigator 
Michael Grant as a witness. After testifying about other matters, 
Investigator Grant offered testimony to corroborate Williams’ testi- 
mony that Timothy Morrison told Williams, during the 2 January 1992 
telephone call, that defendant’s brothers had gone to Morrison’s 
house in Lexington when Morrison’s girlfriend, Karen Neils, was there 
and that Morrison told Williams that he was afraid for his girlfriend 
and for himself. 


On direct examination of Investigator Grant, the following 
exchange took place: 


@ Do you recall, Investigator Grant, earlier in January of 1992, 
speaking with Sandy Williams? 


A Yes, I did. 


Q Do you recall the nature of the conversation? 
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A Yes. She had—I believe it to be January twenty-fourth, 1992, 
Sandy Williams, the assistant—victim assistant coordinator con- 
tacted me by the telephone. And she told me that she had— 


{DEFENSE COUNSEL]: Objection. 


THE COURT: Sustained. Members of the jury, this is being 
offered for corroborating the testimony of an earlier witness. It 
will be for you to say and determine whether it does in fact cor- 
roborate that witness’s testimony. It is not being offer [sic] for the 
truth or falsity of the statement or whether the statement was 
made on that occasion. 


Q@ Go ahead. 


A Okay. She related that she had talked to Mr. Morrison. And at 
this time, she stated that David Burke, the brother of Rayford 
Burke, had located him in Lexington and had told him if Rayford 
ever saw Timothy Morrison, he, Rayford Burke, would shoot or 
kill him, Timothy Morrison. 


Defendant argues that Investigator Grant’s corroborative testi- 
mony concerning what the brothers said was inadmissible hearsay. 
Defendant contends that under Rule 403, if this evidence has any pro- 
bative value at all, such value is substantially outweighed by the dan- 
ger of unfair prejudice from the obvious but unwarranted speculation 
that defendant somehow encouraged his brothers to intimidate Neils. 


We agree with defendant that the testimony of Williams and 
Investigator Grant concerning what the brothers said was inadmissi- 
ble because the brothers’ state of mind was not relevant and could 
not be used to show defendant’s state of mind. Nevertheless, we con- 
clude that this error was not prejudicial. First, we note that the trial 
court granted defendant’s request for an instruction limiting the pur- 
poses for which the evidence could be used. Furthermore, with refer- 
ence to Investigator Grant’s testimony, the court instructed the Jury 
that the testimony was to be used for no other purpose than to cor- 
roborate Williams’ testimony. In addition, the jury was aware through 
Williams’ testimony that Morrison had testified against defendant on 
a previous murder charge, which would provide a factual basis for 
Morrison’s fear of defendant. Furthermore, Jesse Wilson had testified 
that when defendant entered the house, he got into an altercation 
about Morrison’s testimony in the prior trial. Under these circum- 
stances, we conclude that defendant has failed to demonstrate that a 
reasonable possibility exists that, had this evidence been excluded, a 
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different result would have been reached at trial. N.C.G:S. 
§ 15A-1448(a) (1988); State v. Bryant, 337 N.C. 298, 311, 446 S.E.2d 
71, 78 (1994). 


[3] In his second argument, defendant contends that the trial court 
erred by not conducting an inquiry into the precise content and possi- 
ble impact of an incorrect and prejudicial statement made by outsiders 
which may have been heard by a juror during the guilt-innocence phase 
of the trial. While the jury was out of the courtroom, the trial court 
announced that during a recess, juror Kennedy had possibly overheard 
unidentified people in the canteen say that defendant had been 
involved in two other murders or two other murder cases. In a confer- 
ence at the bench, the following exchange took place: 


THE CouRT: Okay, let the record show that at the end of the 
recess period, the Court was approach [sic] by counsel for the 
State and by the defense. Counsel for the State indicating that 
during the recess period, that an attorney who was in the area of 
the canteen area overheard individuals, citizens engaged in con- 
versation about that the defendant had been—what was the 
statement? 


[STATE]: I believe it was something to the effect that this guy 
has been involved in two other cases—two other murders. 


THE CourT: Two other murders. That this statement was in 
made in the-—may have been made in the presence of a juror in 
this case, Juror McKinney? 


[STATE]: Kennedy, Your Honor. 


THE Court: Kennedy. That the Court has made counsel for the 
State and for the defense aware that the Court is willing to bring 
that juror in and question him as to whether he in fact heard any- 
thing or overheard any conversation. That after consultation with 
the defense team with the defendant, that the defense team has 
indicated at the bench that they did not wish to question the juror 
about that matter, but would request that the Court take steps to 
assure that jurors had no further contact with individuals who 
might be in the canteen area. Is that the— 


[DEFENSE COUNSEL]: Yes, sir. 


THE Court: On behalf of the defense, you do not wish to ques- 
tion the juror? 
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[DEFENSE COUNSEL]: That’s correct. 


Following this exchange, the court instructed (1) that a court offi- 
cer be assigned to the jurors and that they be kept on the floor on 
which the trial was taking place, (2) that everyone remain in the 
courtroom until jurors exited or completely left the building at any 
recess or break periods throughout the remainder of the trial, (3) that 
a law enforcement official assigned to the jury Service bring back 
from the canteen any items requested by jurors, and (4) that specta- 
tors and witnesses not have any contact with the Jurors or make any 
statements in their presence. 


We note that the record clearly shows that the court asked if 
defense counsel] wanted the court to conduct an inquiry and that, 
after consultation between defendant and defense counsel, defense 
counsel declined. Defendant now argues that, although North 
Carolina law vests a trial judge with discretion to determine the pro- 
cedure and scope of the inquiry, the law does not give the trial judge 
any discretion about whether to conduct an inquiry. Defendant con- 
tends that a trial judge must do so, at least where, as in this case, the 
statement, if heard by the juror, would obviously be prejudicial. 


We agree that when a trial court learns of an alleged improper 
contact with a juror, or of a prejudicial statement inadvertently over- 
heard by a juror, the trial court’s inquiry into the substance and pos- 
sible prejudicial impact of the contact is a vital measure for ensuring 
the impartiality of the juror. Remmer v. United States, 347 U.S. 227, 
98 L. Ed. 2d 654 (1954). In State v. Willis, 332 N.C. 151, 420 S.E.2d 158 
(1992), this Court stated that “[i]n the event of some contact with a 
juror it is the duty of the trial judge to determine whether such con- 
tact resulted in substantial and irreparable prejudice to the defend- 
ant. It is within the discretion of the trial judge as to what inquiry to 
make.” Jd. at 173, 420 S.E.2d at 168. 


In this case, we first note that there is no contention that a spec- 
tator actually talked to the juror, only that the juror may have inad- 
vertently overheard prejudicial conversation. Defendant declined the 
judge’s offer to make an inquiry of the juror in order to determine 
whether the juror had overheard the conversation. Furthermore, the 
judge instituted special measures to insulate the jury from exposure 
to any casual conversations between spectators. Under these circum- 
stances, we conclude that the trial judge properly exercised his dis- 
cretion in not making further inquiry into this matter. 
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[4] In his third argument, defendant contends that the trial court 
erred in overruling his objection to cross-examination of defendant 
about the details of two crimes for which defendant had prior con- 
victions: misdemeanor assault with a deadly weapon of Jerry 
Roseboro and misdemeanor assault with a deadly weapon of George 
Melvin Anthony. Defendant argues that when a party impeaches the 
credibility of a witness under Rule 609, counsel may not inquire into 
the details of the crime leading to the conviction. State v. Lynch, 334 
N.C. 402, 482 8.E.2d 349 (1993) (impeachment under Rule 609 is lim- 
ited to the name of the crime, the time and place of the conviction, 
and the punishment imposed). However, the instant case is distin- 
guishable from Lynch. 


In Lynch, the trial court overruled defendant’s numerous objec- 
tions to the State’s cross-examination regarding details of defendant’s 
prior convictions. In the instant case, however, the trial court did not 
overrule defense counsel’s objection to his client’s attempt to explain 
the circumstances surrounding the assault on Jerry Roseboro, but 
simply responded: “He may explain his answer if he wishes to do 
that.” Our reading of the transcript suggests that defendant elected to 
offer a detailed explanation of the circumstances which led to his 
prior conviction for the assault of Roseboro in order to inform the 
jury that Roseboro had testified in the previous trial that Roseboro 
had stabbed defendant first. Because defendant elected to explain the 
circumstances surrounding the crime, he may not obtain a new trial 
based on his own election to testify about these matters. 


As to the prosecutor’s questioning about defendant’s assault upon 
George Melvin Anthony, defendant concedes that he failed to object 
to this cross-examination, but argues that such an objection would 
have been futile in view of the trial court’s “overruling of the objec- 
tion to identical cross-examination about the assault against 
Mr. Roseboro.” However, as we noted earlier, the trial court did not 
overrule defendant's objection; it merely permitted defendant to 
explain his answer if he desired to do so. Here, the prosecutor simply 
asked defendant, with respect to the assault on Anthony, “Was that 
self-defense too?” Defendant responded, “I was into it with 
Mr. Anthony and several other people. Whatever you may want to call 
it.” We conclude that the trial court did not err in permitting defend- 
ant to respond to the prosecutor’s question. Accordingly, we reject 
defendant’s third argument. 
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[5] In his fourth argument, defendant contends that the trial court 
erred in overruling his objection to the State’s “prejudicially 
improper” question to a prosecution witness about the witness’ 
request for relocation. On direct examination of Jimmy Knox during 
trial, the following exchange took place: 


Q Myr. Knox, you came and talked to [the prosecutor] about. this 
case? 


A Yes, ma’am. 


@ And when we talked with you about testifying, did you want 
to come here and testify? 


A No, ma’am. 
[DEFENSE COUNSEL]: Objection to leading. 
THE COURT: Sustained. 
THE WITNESS: No, ma’am. 


@ Do you want to testify—did you want to testify in this case, 
Mr. Knox? 


A After a while, I thought about it, I said Timmy was my friend. 
And if—if—if he would have missed him, he could have killed me. 
That’s—because he—I was sitting right there behind him. 


@ Did [the prosecutors] offer to help you in any way if you came 
and testified in this case? 


A No, ma’am. 


Q Well, we talked about helping you relocate to another area out- 
side of Statesville? 


[DEFENSE COUNSEL]: Objection to leading. 


THE COURT: Sustained. 


@ Do you remember anything that we told you that we would 
help you do? 


A I—I—1 asked you all, I said, I can’t testify against that man. He 
done killed one man. 
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[DEFENSE COUNSEL]: Objection, excepts [sic] to the extent it 
corroborates. 


THE Court: Overruled. Go ahead and answer the question. 


THE WITNESS: I asked you all, where did I live at. Because I 
lived with my parents. And I didn’t want nobody come to my par- 
ents’ house and shooting up my family like that, you know. Could 
you all help me relocate. 


Q@ And did we tell you that we would try to do that? 
A Yes, ma’am. 


Defendant contends that this testimony should have been 
excluded under Rule 404(a), which prohibits evidence that a defend- 
ant acted in conformity with a trait of his character. Defendant argues 
that the clear purpose of this testimony by Jimmy Knox was to show 
that defendant has such a violent character that he would kill anyone 
who testified against him. Defendant further contends that the unfair 
prejudice of this testimony substantially outweighed any probative 
value under Rule 403. 


The State argues, however, that the evidence concerning Knox’s 
inquiry about relocation was relevant not to show defendant’s violent 
or criminal disposition, but to explain why Knox initially did not want 
to testify against defendant and why Knox could have made state- 
ments indicating that he could not remember what happened during 
the shooting at Wilson’s house. We agree. Knox’s testimony showed 
that he was fearful of testifying against defendant, having witnessed 
defendant shoot and kill Morrison in retaliation for Morrison's having 
testified against defendant in a previous trial. Thus, the testimony 
was not admitted to prove defendant’s character or that defendant 
acted in conformity therewith so as to require exclusion under Rule 
404(a). We further conclude that the probative value of Knox’s testi- 
mony was not substantially outweighed by the danger of unfair prej- 
udice to defendant so as to require exclusion under Rule 403. 
Accordingly, we reject defendant’s fourth argument. 


[6] In his fifth argument, defendant contends that the trial court 
erred in overruling his objection to irrelevant lay opinion testimony 
by a prosecution witness about the victim’s state of mind a few weeks 
before his death. Patty West, director of women’s and children’s serv- 
ices at the Fifth Street Shelter Ministries, testified that Morrison 
stayed at the shelter for several weeks before his death on 23 January 
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1992. West testified, over defendant’s objection, that “[t]here were 
times that I—when we would—during certain conversations that I 
felt like he [Timothy Morrison] was tense or, you know, scared of 
something.” Defendant contends that the trial court erred in overrul- 
ing his objection to this testimony because West's lay opinion about 
Morrison's state of mind was so vague that it was irrelevant and there- 
fore inadmissible under Rule 402. Rule 402 provides in pertinent part 
that “[e]vidence which is not relevant is not admissible.” N.C.G.S. 
§ 8C-1, Rule 402 (1992). Evidence is “relevant” if it has “any tendency 
to make the existence of any fact that is of consequence to the deter- 
mination of the action more probable or less probable than it would 
be without the evidence.” N.C.G.S. § 8C-1, Rule 401 (1992). 


We have held that opinion testimony, including lay opinion testi- 
mony, is admissible concerning the state of a person’s appearance or 
emotions on a given occasion. State v. Gallagher, 313 N.C. 132, 138, 
326 S.E.2d 873, 878 (1985). Here, the testimony by West that Morrison 
appeared to be “tense” and “scared of something” during certain con- 
versations with her described Morrison’s emotional state during the 
time he was in her presence at the shelter. We conclude that such evi- 
dence was admissible as tending to shed light upon Morrison’s state 
of mind at that particular time. See State v. McHone, 334 N.C. 627, 435 
S.E.2d 296. We reject defendant’s further contention that, even if rel- 
evant, the probative value of this evidence was substantially out- 
weighed by its unfair prejudice to defendant and it thus should have 
been excluded under Rule 403. 


{7] In his sixth argument, defendant contends that the trial court 
erred in overruling his objection to the State’s introduction of extrin- 
sic evidence to impeach the credibility of a defense witness on a col- 
lateral matter. The impeachment in question concerned Juanita 
Keaton’s employment. Keaton testified on direct examination that she 
was a licensed practical nurse. During cross-examination, in response 
to a question by the prosecutor, Keaton agreed that she had told the 
prosecutor during a pretrial telephone conversation that she would 
be assisting as a nurse in a brain surgery operation during the week 
of 15 March 19938. The prosecutor expressed skepticism as to 
Keaton’s statement and cross-examined Keaton about it. 


After the defense rested its case, the State introduced rebuttal 
testimony through Dorra Mack, a registered nurse who had been 
Keaton’s supervisor. During direct examination, Mack testified that 
Keaton had been hired as a certified nursing assistant and, to the best 
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of her knowledge, was not a licensed practical nurse. Mack further 
testified, over defendant’s objection as to relevancy, that the duties 
that a certified nursing assistant can legally perform in the State of 
North Carolina include “[a]ssist[ing] with personal care, which is 
bathing, assisting with dressing, cooking, light housekeeping, grocery 
shopping, those types of duties.” Mack further expressed doubt that a 
certified nursing assistant could assist in a brain surgery operation. 
Defendant contends that the State’s introduction of this testimony 
was improperly calculated to ridicule and impeach the testimony of 
Keaton, an important defense witness. 


The general rule is that once a witness testifies about a collateral 
matter on cross-examination, the cross-examiner, who draws out 
such answers, is bound by the answers of the witness and will not be 
permitted to contradict them by the testimony of others. See Kenneth 
S. Broun, Brandis and Broun on North Carolina Evidence § 160 (4th 
ed. 1993) (“contradiction of collateral facts by other evidence is not 
permitted”). Assuming arguendo that the trial court erred in allowing 
Mack to testify as to a collateral matter, we conclude that defendant 
has not met his burden of showing that there is a reasonable possi- 
bility that had the error not been committed, a different result would 
have been reached at trial. N.C.G.S. § 15A-1443(a). We first note that 
the State thoroughly cross-examined Keaton about her education, 
qualifications, and employment. We further note that while Keaton 
was an important defense witness, she was not present inside the 
house at the time of the shooting. Although she testified that she saw 
defendant standing in the doorway to Wilson’s house, she also testi- 
fied that she did not hear any gunshots. The import of Keaton’s testi- 
mony to the defense was that she testified she did not see defendant 
in possession of a handgun on the day of the shooting. Accordingly, 
we reject defendant’s sixth argument. 


[8] In his seventh argument, defendant contends that the trial court 
erred in refusing to allow his counsel to question prosecutors, mem- 
bers of the prosecutorial staff, and law enforcement officers about 
their decision not to seek to have Jesse Wilson, a key prosecution wit- 
ness, arrested on outstanding warrants for his arrest prior to his tes- 
timony in this trial. Defendant contends that such examination was 
permissible for the purpose of impeaching Wilson on the ground of 
bias. 


Before ruling upon defendant’s request to examine these persons, 
the trial court held a lengthy voir dire. Both prosecutors testified dur- 
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ing the voir dire and were cross-examined by defendant. The prose- 
cutors testified that Wilson had been arrested on drug charges; that 
Wilson failed to appear in district court; that the State took dismissals 
with leave in regard to the charges; that the officer who served the 
subpoena for Wilson to appear and testify in the instant case was 
unaware of the outstanding warrants for Wilson’s arrest; that the dis- 
trict attorney’s office, once Wilson was located, decided not to 
process him unless he failed to appear in this case; and that the pros- 
ecutors in this case refused to discuss the pending charges with 
Wilson since he was a witness for the State in this case. Upon this evi- 
dence, the court denied defendant’s request, concluding that “there 
were no promises, offers or reward or inducements to... the witness 
Jesse Wilson by any official of the prosecutorial staff or by any law 
enforcement official.” 


Defendant contends that the voir dire testimony should have 
been heard by the jury because it would show Wilson’s bias in that he 
had an inducement to appear as a prosecution witness in this trial. We 
find no error. First, there was no evidence presented at the voir dire 
to show that Wilson had received, or had been promised, favors from 
the State. Further, the evidence shows that, although the prosecutors 
withheld service of the warrants for arrest, they refused to discuss 
the pending charges with Wilson since he was a witness for the State 
in this case. Defendant’s interest was in showing the bias of Wilson in 
that he was testifying for the State because they were withholding 
outstanding warrants for his arrest. The record shows that defendant 
cross-examined Wilson as to the nature of the charges pending 
against him and the reason he had not been arrested. Wilson testified 
that no one had offered him any concessions in exchange for his tes- 
timony. We note as well that during the testimony of law enforcement 
officers, defendant did not attempt to question them about their fail- 
ure to serve the outstanding warrants for arrest upon Wilson. We hold 
that the trial court did not err in denying defendant’s request to have 
the prosecutors and members of the prosecutorial staff testify before 
the jury about the reason for the unserved warrants for Wilson’s 
arrest. Accordingly, we reject defendant’s seventh argument. 


[9] In his eighth argument, defendant contends that the trial court 
committed plain error by not instructing the jury that a killing is not 
done with deliberation if a defendant forms the intent to kill during a 
quarrel or struggle. We reject this argument since no evidence pre- 
sented at trial shows that defendant formed the intent to kill during a 
quarrel or struggle. 
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The only provocation shown by the evidence as to the victim, 
Morrison, was the fact that he had previously testified against defend- 
ant. Defendant’s evidence was to the effect that he did not see 
Morrison at the house and did not shoot him. The State’s evidence 
was to the effect that Morrison, rather than provoking defendant, not 
only acceded to defendant's wishes by sharing his bottle of gin with 
him but also by not responding violently to defendant's aggressive 
efforts to provoke him. The victim was seated at the table when he 
was shot. Under these circumstances, the trial court correctly denied 
defendant’s request and charged the jury in accordance with North 
Carolina Pattern Instructions, N.C.PI].—Crim. 206.10 (1989), as 
follows: 


[T]he State must prove that the defendant acted with... deliber- 
ation, which means that he acted while he was in a cool state of 
mind. This does not mean that there had to be a total absence of 
passion or emotion. If the intent to kill was formed with a fixed 
purpose, not under the influence of some suddenly aroused vi0- 
lent passion, it is immaterial that the defendant was in a state of 
passion or excited when the intent was carried into effect. 


Accordingly, we reject defendant’s eighth argument. 


{10] In his ninth argument, defendant contends that the trial court 
erred in instructing the jury that it could consider evidence that 
defendant fled the scene of the shooting as evidence of his guilt. 
Defendant acknowledges that this Court has decided against his posi- 
tion on this issue. See State v. Moseley, 338 N.C. 1, 36, 449 S.E.2d 412, 
434 (1994) (A trial court may properly instruct on flight “[s]o long as 
there is some evidence in the record reasonably supporting the the- 
ory that defendant fled after commission of the crime charged.”), 
cert. denied, —— U.S. —, 181 L. Ed. 2d 7838 (1995); State v. Tucker, 
329 N.C. 709, 722, 407 S.E.2d 805, 813 (1991) (“[F]light from a crime 
shortly after its commission is admissible as evidence of guilt.”). We 
hold that the record in this case includes such evidence and see no 
reason to abandon the precedent of this Court based on defendant’s 
arguments. Accordingly, we reject defendant’s ninth argument. 


[11] We conclude for the foregoing reasons that defendant’s trial was 
free of prejudicial error. Thus, we now turn to defendant’s assign- 
ments of error relating to the separate capital sentencing proceeding 
conducted in this case. In his first sentencing issue, defendant con- 
tends that the trial court erred in instructing the jury to consider 
defendant’s conviction for a felonious assault with respect to the 
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aggravating circumstance of prior conviction for a violent felony, 
where the conviction for that offense occurred after defendant’s 
alleged commission of the capital murder. 


Defendant argues that in submitting the N.C.G.5. § 15A-2000(e)(3) 
aggravating circumstance, the trial court erred in instructing the jury 
that it could consider a conviction in June 1992 for assault with a 
deadly weapon inflicting serious injury, which occurred in December 
1991. Defendant contends that the trial court’s submission of the June 
1992 assault conviction was erroneous because defendant was not 
convicted of the assault until after 23 January 1992, the date of the 
capital murder in this case. Defendant contends that the plain lan- 
guage of the N.C.G.S. § 15A-2000(e)(3) aggravating circumstance 
makes it clear that the two times relevant to that circumstance are 
the date of a defendant’s conviction for the aggravating violent felony 
and the date of the commission of the capital murder. 


N.C.G.S. § 15A-2000(e)(3) lists the following as an aggravating cir- 
cumstance: “The defendant had been previously convicted of a felony 
involving the use or threat of violence to the person.” Defendant 
acknowledges that in State v. Silhan, 302 N.C. 223, 275 S.E.2d 450 
(1981), and State v. Goodman, 298 N.C. 1, 257 S.E.2d 569 (1979), this 
Court stated that the relevant event with respect to this aggravating 
circumstance is the date of the commission of the violent felony, 
rather than the date of the conviction. However, defendant argues 
that the Court’s brief analysis of that issue in Stlhan and Goodman 
was dictum with respect to this issue because the Court did not nave 
to squarely address the precise timing issue raised here to reach its 
holding in either Silhan or Goodman. 


In State v. Goodman, this Court said: 


G.S. 15A-2000(e)(3) states that one of the aggravating factors 
which may justify the imposition of the death penalty is the fact 
that the “defendant had been previously convicted of a felony 
involving the use or threat of violence to the person.” This section 
requires that there be evidence that (1) defendant had been con- 
victed of a felony, that (2) the felony for which he was convicted 
involved the “use or threat of violence to the person,” and that 
(3) the conduct upon which this conviction was based was con- 
duct which occurred prior to the events out of which the capital 
felony charge arose. If there is no such evidence, it would be 
improper for the court to instruct the jury on this subsection. 
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. . . [W]e believe that the “previously convicted” language 
used by the legislature in subsection (e)(3) refers to “criminal 
activity conducted prior to the events out of which the charge of 
murder arose.” State v. Stewart, 197 Neb. 497, 250 N.W.2d 849 
(1977); see also, State v. Rust, [197 Neb. 528, 250 N.W.2d 867, cert. 
denied, 434 U.S. 912, 98S. Ct. 313, 54 L. Ed. 2d 198 (1977)]; State 
v. Holtan, 197 Neb. 544, 250 N.W.2d 876, cert. denied, 434 US. 
912, 98 S. Ct. 313, 54 L. Ed. 2d 198 (1977). To decide otherwise 
would lead to unnecessary duplication within the statute, for G.S. 
15A-2000(e)(5) enumerates those felonies which occur simulta- 
neously with the capital felony which the legislature deems wor- 
thy of consideration by the jury. It would be improper, therefore, 
to instruct the jury that this subsection encompassed conduct 
which occurred contemporaneously with or after the capital 
felony with which the defendant is charged. 


Goodman, 298 N.C. at 22-23, 257 S.E.2d at 583-84 (emphases added). 
In State v. Coffey, 336 N.C. 412, 444 8.E.2d 431 (1994), we stated: 


In State v. Goodman, 298 N.C. 1, 257 S.E.2d 569 (1979), we held 
that [the aggravating circumstance found at N.C.GS. 
§ 15A-2000(e)(3)] does not include crimes committed after the 
murder. Recognizing the relationship between this circumstance 
and the mitigator pertaining to defendant’s history of prior crimi- 
nal activity, it has been stated: “Just as prior conviction of a 
felony involving violence is designated an aggravating circum- 
stance, the absence of any significant history of prior criminal 
activity calls for mitigation of sentence.” IJ Model Penal Code 
§ 210.6 commentary at 137 (1980). To the extent that the mitigat- 
ing circumstance of “no significant history of prior criminal activ- 
ity” is related to the aggravating circumstance that “defendant 
had been previously convicted of a felony involving the use or 
threat of violence,” it seems clear that the legislature intended the 
same time frame to be used in both circumstances. Thus, the 
aggravating circumstance in N.C.G.S. § 15A-2000(e)(3) is some 
indication that the mitigating circumstance of no significant his- 
tory of prior criminal activity does not include crimes committed 
after the murder. 


Coffey, 336 N.C. at 418-19, 444 8.E.2d at 485 (emphasis added). 


The rationale for this aggravating circumstance seems to be that 
it is more egregious for a person to commit first-degree murder after 
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having previously committed a violent felony against the person of 
another. While this aggravating circumstance could not be submitted 
to the jury prior to a conviction, there is no requirement that the 
conviction occur prior to the capital murder so long as the conduct 
giving rise to the conviction occurred prior to the events out of which 
the capital murder arose. The “previously convicted” language used 
by the legislature in N.C.G.S. § 15A-2000(e)(3) simply establishes a 
more reliable means of assuring that the defendant is guilty of the 
violent felony. Ordinarily, whether the defendant has been convicted 
is a matter of public record and is beyond dispute. However, if the 
crime for which the defendant has been convicted does not have as 
an element the use or threat of violence to the person or if the de- 
fendant denies that he was the defendant shown on the conviction 
record, that he was convicted, or that the crime involved the use or 
threat of violence, it may become necessary for the State to pre- 
sent the testimony of the victims themselves. See State v. Silhan, 302 
N.C, at 272, 275 S.E.2d at 484. Therefore, it is not necessary that a 
defendant be convicted before the commission of the capital murder 
so long as defendant has been convicted of the violent felony prior 
to the capital trial. See State v. Lyons, 343 N.C. 1, 22, 468 S.E.2d 204, 
214 (1996). Thus, we find no error in the tria! court’s jury inscruc- 
tion allowing the jury to consider defendant’s June 1992 conviction 
for a violent felony which was committed prior to the events out of 
which the capital murder arose. Accordingly, we reject defendant’s 
argument. 


[12] Defendant next contends that the trial court erred in instructing 
the jury to consider defendant’s conviction for felonious breaking or 
entering with respect to the aggravating circumstance of prior con- 
viction of a violent felony, since the evidence was not sufficient to 
show that the offense was violent. Although defendant initially was 
charged with the sexual assault of a four-year-old child, he pleaded 
guilty only to felonious breaking or entering, and the sexual assault 
charge was dismissed with prejudice. Defendant now argues that 
there was no evidence that he broke into the apartment rather than 
merely entering an open or unlocked door and that there was no evi- 
dence that he ever assaulted, attempted to assault, threatened to 
assault, or even touched the child. 


In State v. Green, we said: 


Under N.C.G.S. § 15A-2000(e)(3), a prior felony can be either one 
which has as an element the use or threat of violence to the per- 
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son, such as rape or armed robbery, or a felony which does not 
have the use or threat of violence to the person as an element, but 
as to which the use or threat of violence to the person was actu- 
ally involved. 


336 N.C. 142, 168, 448 S.E.2d 14, 29 (1994) (“Attempting to commit a 
crime which inherently involves violence obviously constitutes, at 
least, a ‘threat of violence.’ ”), cert. denied, —— U.S. —-, 130 L. Ed. 2d 
D047 (1994). 


In the instant case, the State presented evidence that, on 
15 December 1987, defendant pleaded guilty and was convicted of 
felonious breaking or entering with intent to commit a sexual assault 
against a four-year-old child. The child’s mother testified that on 
15 December 1987, she briefly left her apartment, leaving her two 
children inside. When she returned to her apartment, the four-year- 
old was “screaming and hollering” at defendant. The four-year-old 
child was wearing only panties and a T-shirt, but had been fully 
dressed when her mother left the apartment. Defendant was in the 
bathroom, washing his penis in front of the one-year-old child. 
Defendant replied, “Ha,” when the children’s mother confronted him 
about what he had done. Defendant’s hat was found on the four-year- 
old child’s bed. Based upon this evidence, the jury reasonably could 
have found that defendant broke and entered the apartment with the 
intent to commit a sexual assault upon a four-year-old child and that 
the crime involved at least a “threat of violence.” Thus, we are satis- 
fied that there was sufficient evidence to support the jury’s finding of 
the aggravating circumstance that defendant had previously been 
convicted of a crime involving the use or threat of violence. 
Accordingly, we reject defendant’s argument. 


Preservation [Issues 


[13-17] Defendant raises six additional arguments which he con- 
cedes have been decided against him by this Court: (1) the trial court 
erred in granting the State’s motion to prohibit defendant’s closing 
argument about residual doubt and by denying defendant’s request to 
submit residual doubt as a mitigating circumstance; (2) the trial court 
violated his due process right to an impartial jury by denying his 
motion to permit questioning of prospective jurors on parole eligibil- 
ity; (3) the trial court’s capital sentencing jury instructions that 
defined defendant’s burden of persuasion to prove mitigating circum- 
stances as evidence that “satisfies” each juror violated due process 
and the Eighth and Fourteenth Amendments because that definition 
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did not adequately guide the jury’s discretion about the requisite 
degree of proof; (4) the trial court violated the Eighth and Fourteenth 
Amendments by allowing the jury to refuse to give effect to mitigat- 
ing evidence if the jury deemed the evidence not to have mitigating 
value; (5) the trial court erred in allowing jurors not to give effect to 
mitigating circumstances found by the jurors; and (6) the trial court 
erred in permitting defense counsel to accede to defendant’s choice 
to present the defendant’s penalty phase case without witnesses from 
defendant’s family and without a psychiatric examination of defend- 
ant, thereby depriving defendant of his right to counsel under the 
sixth and Fourteenth Amendments. 


Defendant raises these issues for the purpose of permitting this 
Court to reexamine its prior holdings and also for the purpose of pre- 
serving them for any possible further judicial review of this case. We 
have carefully considered defendant’s arguments on these issues and 
find no compelling reason to depart from our prior holdings. 
Accordingly, we reject these arguments. 


PROPORTIONALITY REVIEW 


[18] Having concluded that defendant’s trial and separate capital sen- 
tencing proceeding were free of prejudicial error, we turn to the 
duties reserved by N.C.G.S. § 15A-2000(d)(2) exclusively for this 
Court in capital cases. It is our duty in this regard to ascertain: 
(1) whether the record supports the jury’s findings of the aggravating 
circumstances on which the sentence of death was based; 
(2) whether the death sentence was entered under the influence of 
passion, prejudice, or other arbitrary consideration; and (3) whether 
the death sentence is excessive or disproportionate to the penalty 
imposed in similar cases, considering both the crime and defenciant. 
N.C.G.S. § 15A-2000(d)(2) (Supp. 1995). 


In this case, the two aggravating circumstances submitted to and 
found by the jury were that defendant had been previously convicted 
of a felony involving the use or threat of violence to the person, 
N.C.G.S. § 15A-2000(e)(3), and that the murder was committed 
against a former witness against the defendant because of the exer- 
cise of his official duty, N.C.G.S. § 15A-2000(e)(8). After thoroughly 
examining the record, transcripts, and briefs in the present case, we 
conclude that the record fully supports the two aggravating circum- 
stances found by the jury. Further, we find no indication that the sen- 
tence of death in this case was imposed under the influence of pas- 
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sion, prejudice, or any other arbitrary consideration. We must turn 
then to our final statutory duty of proportionality review. 


In our proportionality review, it is proper to compare the present 
case with other cases in which this Court has concluded that the 
death penalty was disproportionate. State v. McCollum, 334 N.C. 208, 
240, 4383 S.E.2d 144, 162 (1993), cert. denied, —— U.S. —, 129 
L. Ed. 2d 895 (1994). We have found the death penalty disproportion- 
ate in seven cases. State v. Benson, 323 N.C. 318, 372 8.E.2d 517 
(1988); State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. 
Rogers, 316 N.C. 203, 341 S.E.2d 713 (1986), overruled on other 
grounds by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988); 
State v. Young, 312 N.C. 669, 325 S.E.2d 181 (1985); State v. Hill, 311 
N.C. 465, 319 S.E.2d 163 (1984); State v. Bondurant, 309 N.C. 674, 309 
S.E.2d 170 (1983); State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 
(1983). None of the cases in which this Court has determined the 
death penalty to be disproportionate has included the (e)(3) aggra- 
vating circumstance. State v. Harris, 338 N.C. 129, 161, 449 S.E.2d 
371, 387 (1994), cert. denied, —~ U.S. —-, 131 L. Ed. 2d 752 (1995); 
State v. Keel, 337 N.C. 469, 447 S.E.2d 748 (1994), cert. dented, —— 
U.S. ——, 131 L. Ed. 2d 147 (1995); State v. Reeves, 337 N.C. 700, 448 
S.E.2d 802 (1994); State v. Brown, 320 N.C. 179, 358 S.E.2d 1, cert. 
denied, 484 U.S. 970, 98 L. Ed. 2d 406 (1987). 


We conclude that this case is not substantially similar to any case 
in which this Court has found the death penalty disproportionate. 
Defendant here was convicted of first-degree murder under the the- 
ory of premeditation and deliberation. The jury found that defendant 
had been previously convicted of a felony involving the use or threat 
of violence to the person and that the murder was committed against 
a former witness against the defendant because of the exercise of his 
official duty. Although the jury considered seventeen mitigating cir- 
cumstances, it found only ten. Of these ten, only one was a statutory 
mitigating circumstance, that the capital felony was committed while 
the defendant was under the influence of mental or emotional dis- 
turbance, N.C.G.S. § 15A-2000(f)(2). 


It is also proper to compare this case to those where the death 
sentence was found proportionate. McCollum, 334 N.C. at 244, 433 
S.E.2d at 164. Although we have repeatedly stated that we review all 
of the cases in the pool when engaging in our statutory duty, it is 
worth noting again that “we will not undertake to discuss or cite all 
of those cases each time we carry out our duty.” Jd. It suffices to say 
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here that we conclude the present case is similar to certain cases in. 
which we have found the death sentence proportionate. 


There are four statutory aggravating circumstances which, stand- 
ing alone, this Court has held sufficient to sustain death sentences; 
the (e)(3) aggravator is among them. State v. Bacon, 337 N.C. 66, 110 
n.8, 446 8.E.2d 542, 566 n.8 (1994), cert. denied, —— U.S. ——, 130 
L. Ed. 2d 1083 (1995). This Court has also noted that the (e)(3) aggra- 
vating circumstance “reflect[s] upon the defendant’s character as a 
recidivist.” Brown, 320 N.C. at 224, 358 S.E.2d at 30. As we said ear- 
lier, there was sufficient evidence introduced at trial from which the 
jury could find that defendant had been previously convicted of a 
felony involving the use or threat of violence. 


Further, the jury found that the murder was committed against a 
former witness against the defendant because of the exercise of his 
official duty. This Court has said that the (e)(8) aggravating circum- 
stance reflects the General Assembly’s recognition of the “common 
concern” that “the collective conscience requires the most severe 
penalty for those who flout our system of law enforcement.” Jd. at 
230, 358 S.E.2d at 33. Defendant here does not contest the (€)(8) 
aggravating circumstance. The evidence of defendant’s guilt was 
clear. Defendant shot the victim in cold blood before three eyewit- 
nesses because the victim had testified against him in a previous mur- 
der trial. Our system of justice demands that the law protect a former 
witness against the defendant who testified in the exercise of his offi- 
cial duty. 


After comparing this case to other roughly similar cases as tc the 
crime and the defendant, we conclude that this case has the charac- 
teristics of first-degree murders for which we have previously upneld 
the death penalty as proportionate. Accordingly, we cannot conc..ude 
as a matter of law that the death sentence was excessive or dispro- 
portionate. Therefore, the judgment of the trial court must be ar.d is 
left undisturbed. 


NO ERROR. 
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STATE OF NORTH CAROLINA v. JEFFREY LEE BARRETT 


No. 255A93 
(Filed 10 May 1996) 


Homicide § 266 (NCI]4th)— armed robbery—felony mur- 
der—sufficiency of evidence 


There was sufficient evidence of armed robbery to support 
defendant’s conviction of felony murder of Michael Turner where 
the State presented evidence tending to show that defendant and 
his companions planned to sell fake cocaine to the victim and his 
brother at a used car lot; the victim had a bag of money in his pos- 
session when he exited a van at the car lot; this bag was not found 
when the victim’s body was discovered at the door of the car lot 
office a short time later; defendant was last seen standing next to 
the victim just before a gunshot was heard; the victim died from 
a gunshot wound to the head; and the gun was placed firmly 
against the victim’s skull] when it was fired. 


Am Jur 2d, Homicide § 442. 


Homicide § 226 (NCI4th)— first-degree murder—premedi- 
tation and deliberation—defendant as shooter—suffi- 
ciency of evidence 


The jury could infer from the evidence that defendant shot 
the victim so as to support his conviction of first-degree murder 
under the theory of premeditation and deliberation where the 
State’s evidence tended to show that defendant and his compan- 
ions planned to sell fake cocaine to the victim and his brother at 
a used car lot; defendant was seen standing next to the victim sec- 
onds before a shot was heard; the victim died from a gunshot 
wound made with the gun placed firmly against his head; when 
the shot was fired one of defendant’s companions was inside the 
car lot office with the victim’s brother and defendant’s other com- 
panion was pursuing a friend of the victim who fled the scene; the 
victim was found with his back against the open screen door of 
the office, and the victim’s brother was shot in the office; and the 
victim and his brother were not shot with the same gun. 


Am Jur 2d, Homicide § 286. 


Admissibility of testimony that bullet could or might 
have come from particular gun. 31 ALR4th 486. 
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3. Homicide § 374 (NCI4th)— first-degree murder—acting in 
concert—constructive presence—sufficiency of evidence 


The State’s evidence was sufficient for the jury to find that 
defendant was constructively present at the time of the killing of 
Mitchell Turner so as to support his conviction of first-degree pre- 
meditated and deliberated murder under the theory of acting in 
concert where the evidence tended to show that defendant and 
his two companions (an older man and a tall man) planned to sell 
fake cocaine to the victim and his brother at a used car lot; the 
victim intended to test the powder to determine if it was cocaine; 
at defendant’s suggestion, defendant, the tall man, the victim’s 
brother and a friend of the victim left the car lot and went about 
a mile and a half from the crime scene to buy baking soda for use 
in the testing, although defendant had baking soda with him; the 
older man stayed at the car lot office with the victim; on the ride 
back from the store, defendant suggested that they not recurn 
directly to the car lot; upon arriving at the car lot, defendant 
attempted to hamper the return of the victim’s brother to the 
office; defendant expressed no surprise at seeing a powdery sub- 
stance strewn outside the office; and the victim was shot in the 
back and in the lower abdominal region. The jury could infer from 
this evidence that defendant and his companions decided to kill 
the victim and his brother when it became apparent that the vic- 
tim intended to test the powder and that defendant provided 
assistance to the older man by momentarily removing the victim’s 
brother and his friend from the scene and by returning to provide 
a means for the men to flee the scene. 


Am Jur 2d, Criminal Law §§ 168-171; Homicide §§ 28, 
29, 445. 


4. Homicide § 267 (NCI 4th)— killing during robbery—guilt of 
robbery—guilt of felony murder 


The State’s evidence was sufficient to support defendant’s 
conviction of felony murder of Mitchell Turner where it tended to 
show that defendant was guilty of armed robbery and that the vic- 
tim was killed during perpetration of the robbery. Whether there 
is sufficient evidence to show that defendant either committed 
the killing himself, intended that the killing take place or even 
knew that the killing would take place is irrelevant for purposes 
of determining defendant’s guilt under the felony murder rule. 


Am Jur 2d, Homicide §§ 72-75. 
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Homicide: Criminal liability for death resulting from 
unlawfully furnishing intoxicating liquor or drugs to 
another. 32 ALR3d 589. 


What constitutes termination of felony for purpose of 
felony-murder rule. 58 ALR3d 851. 


. Evidence and Witnesses § 222 (NCI4th)— flight—hearsay 


testimony—harmless error 


Assuming arguendo that the trial court erred by permitting 
the investigating officer’s hearsay testimony on flight that defend- 
ant was not found at an address in Richmond, Va. when police 
arrived there seeking to arrest him for a murder in this state, this 
error was harmless beyond a reasonable doubt where ample evi- 
dence was presented that defendant was not apprehended until 
almost three years after the murder although defendant was an 
immediate suspect, and the officer also presented admissible 
flight evidence that he contacted law enforcement officials in at 
least two other states in an attempt to find defendant. 


Am Jur 2d, Evidence §§ 532-535. 


. Criminal Law § 427 (NCI4th)— capital trial—guilt phase— 


closing argument—defendant’s demeanor—not comment 
on failure to testify 


The prosecutor’s comment on defendant’s demeanor in the 
closing argument of the guilt/innocence phase of a first-degree 
murder trial did not constitute an improper comment on defend- 
ant’s failure to testify. 


Am Jur 2d, Trial §§ 577-587. 


Comment or argument by court or counsel that prose- 
cution evidence is uncontradicted as amounting to 
improper reference to accused’s failure to testify. 14 
ALR3d 723. 


Supreme Court’s views as to what comments by prose- 
cuting attorney violate accused’s privilege against self- 
incrimination under Federal Constitution’s Fifth 
Amendment. 99 L. Ed. 2d 926. 
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7. Criminal Law § 427 (NCI4th)— capital trial—closing argu- 
ment—defendant’s knowledge of facts—not comment on 
failure to testify 


The prosecutor’s comment during his closing argument in a 
first-degree murder trial that “[t]he only one that knows is that 
man right there and his two buddies” did not constitute an 
improper comment on defendant’s failure to testify where it is 
clear that the prosecutor was stating that he could not explain 
every detail of the crime to the jury and that defendant had failed 
to refute the State’s theory of how the victim was killed. 


Am Jur 2d, Trial §§ 577-587. 


Comment or argument by court or counsel that prose- 
cution evidence is uncontradicted as amounting to 
improper reference to accused’s failure to testify. 14 
ALR3d 723. 


Supreme Court’s views as to what comments by prose- 
cuting attorney violate accused’s privilege against self- 
incrimination under Federal Constitution’s’ Fifth 
Amendment. 99 L. Ed. 2d 926. 


8. Criminal Law § 442 (NCI4th)— capital trial—closing argu- 
ment—comment on seriousness of crimes and jury’s duty 


The prosecutor’s closing argument in a trial for two first- 
degree murders did not impermissibly urge guilty verdicts based 
on general deterrence and community fear of crime; rather, the 
prosecutor was commenting on the seriousness of the crimes and 
the importance of the jury’s duty, and there was no gross impro- 
priety in these comments which required the trial court to inter- 
vene ex mero motu. 


Am Jur 2d, Trial §§ 567-569. 


Prejudicial effect of prosecuting attorney’s argument 
to jury that people of city, county, or community want or 
expect a conviction. 85 ALR2d 1132. 


9. Criminal Law § 1312 (NCI4th)— capital sentencing—good 
character evidence—rebuttal by prior bad acts 

The State could properly cross-examine defendant’s mother 

in a capital sentencing proceeding about rumors that defendant 

had killed two other persons and wounded a third person in order 
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to rebut evidence of good character presented by defendant 
through the testimony of his mother. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Criminal Law § 454 (NC1]4th)— capital sentencing—closing 
argument—biblical references—harmless error 


Assuming arguendo that it was improper for the prosecutor 
to argue in a capital sentencing proceeding that defendant vio- 
lated the laws of nature established by God when he, rather than 
God, decided the time and place of the victims’ deaths and that 
this error implicates defendant’s constitutional rights, the error 
was harmless beyond a reasonable doubt where there was over- 
whelming evidence of defendant’s guilt and where the prosecu- 
tor’s remarks were made in anticipation of contrasting biblical 
arguments made by defense counsel. 


Am Jur 2d, Trial § 572. 


Criminal Law § 1373 (NCI14th)— death sentences not 
disproportionate 


Sentences of death imposed upon defendant for two first- 
degree murders were not excessive or disproportionate to the 
penalty imposed in similar cases where the jury found the course 
of conduct and pecuniary gain aggravating circumstances for 
each murder; no juror found the existence of any mitigating cir- 
cumstance; and the evidence showed that defendant and his com- 
panions planned to sell fake cocaine to the victims, the victims 
indicated an intent to test the substance to determine if it was 
cocaine, and defendant shot one victim and one of his compan- 
ions shot the second victim in order to steal money possessed by 
the victims. 


Am Jur 2d, Criminal Law § 628. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was committed for pecuniary gain, as consideration or 
in expectation of receiving something of monetary value, 
and the like—post-Gregg cases. 66 ALR4th 417. 


Supreme Court’s views on constitutionality of death 
penalty and procedures under which it is imposed or car- 
ried out. 90 L. Ed. 2d 1001. 
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Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d 947. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from two judg- 
ments imposing sentences of death entered by Albright, J., at the 
10 May 1993 Criminal Session of Superior Court, Northampton 
County, upon jury verdicts of guilty of first-degree murder. Heard in 
the Supreme Court 8 May 1995. 


Michael F. Easley, Attorney General, by Ellen B. Scouten, 
Special Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Staples 
Hughes, Assistant Appellate Defender, for defendant-appellant. 


FRYE, Justice. 


Defendant, Jeffrey Lee Barrett, was indicted for two counts of 
first-degree murder and one count of robbery with a dangerous 
weapon [hereinafter armed robbery}. He was tried capitally. The jury 
returned verdicts of guilty on both counts of first-degree murder 
based on theories of premeditation and deliberation and felony mur- 
der. Defendant was also found guilty of the felony of armed robbery. 


After a capital sentencing proceeding conducted pursuant to 
N.C.G.S. § 15A-2000, the jury recommended death for both first- 
degree murder convictions. As to both first-degree murder convic- 
tions, the jury found as aggravating circumstances that the murders 
were committed for pecuniary gain and that each murder was part of 
a course of conduct of other crimes of violence against another per- 
son. No juror found any mitigating circumstances. The trial judge 
arrested judgment as to the armed robbery conviction and, in accord- 
ance with the jury recommendation, imposed sentences of death for 
each of the murder convictions, 


Defendant makes thirteen arguments on appeal to this Court. We 
reject each of these arguments and conclude that defendant's trial 
and capital sentencing proceeding were free of prejudicial error and 
that the death sentences are not disproportionate. Accordingly, we 
uphold defendant’s convictions for first-degree murder and sentences 
of death. 


The State’s evidence at trial tended to show the following facts 
and circumstances: On 5 August 1989, defendant offered to sell 
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Mitchell Turner a kilogram of cocaine for $17,000. The going price for 
this amount of cocaine was between $27,000 and $30,000. The men 
decided to exchange the cocaine for the money on 6 August 1989 at 
Turner’s Auto Sales (the car lot), a business owned by Lawrence 
Turner, father of the victims Mitchell and Michael Turner. On the way 
to meet defendant, Mitchell picked up McGarrett Clanton, told him of 
the deal, and stated that he wanted Clanton to come along so that he 
could “cook the cocaine” to determine if it was real. 


Mitchell and Clanton met defendant and two other men, who 
were described by witnesses as a tall man and an older man, at the 
car lot. Defendant and his companions arrived in a red T-1000 Pontiac 
automobile. The men decided to go inside to transact their business. 
Defendant asked where the money was, and Mitchell informed him 
that his brother Michael would be bringing it later. Once inside, 
defendant stated that he was uncomfortable and asked Mitchell to go 
with him to the woods to make the deal. Mitchell suggested that they 
go to the house of Ella Williams (Mitchell's girlfriend). Mitchell then 
called his brother Michael with instructions to meet them at Williams’ 
house with the money. 


Defendant and his companions travelled in the red Pontiac, while 
Clanton and Mitchell took Mitchell’s Chevy Blazer truck. After arriv- 
ing at Williams’ house, defendant and Mitchell went into the bedroom, 
while Clanton and the other two men waited in the living room. After 
two or three minutes, Mitchell and defendant left the bedroom and 
exited the house through the back door. After a while, Mitchell and 
defendant reentered the house, and all of the men left the house. 
Mitchell and defendant did not transact the deal at Williams’ house 
and returned to the car lot. As they drove back to the car lot, Mitchell 
told Clanton that defendant was trying to fool them. Mitchell again 
phoned Michael and made him aware of the change in plans. 


When defendant and his companions drove into the car lot, 
defendant parked the Pontiac automobile so that it was facing the 
street. The men then entered the office. Not long after they were in 
the office, Michael arrived in a burgundy van. Once inside, Mitchell 
decided they needed to buy some baking soda, an ingredient needed 
to test the cocaine. Defendant suggested that he and the tall man 
accompany Clanton and Michael to purchase the baking soda, leaving 
Mitchell and the older man in the car lot office. Defendant, Clanton, 
Michael, and the tall man travelled in the burgundy van to 
Brookhaven Shop and Wash, a store located approximately a mile and 
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a half from the car lot. As they drove to the store, Clanton noticed a 
clear plastic bag containing money between the front seats of the van. 


After purchasing the baking soda and a beer, defendant, the tall 
man, Clanton, and Michael headed back towards the car lot. 
Defendant asked Michael, who was driving, to turn off the road. 
Michael refused to do so. As they approached the car lot, defendant 
requested that Michael continue past the car lot. Ignoring defendant’s 
request, Michael turned into the car lot and parked the van so that it 
faced the office door. 


Defendant exited the van first and proceeded to the front of the 
van, while the tall man went to the passenger side of the Pontiac T- 
1000 automobile. Michael grabbed the clear plastic bag containing 
money, and he and Clanton exited the van. Michael and Clanton 
noticed a white powder on the ground outside the office door. The 
powder had not been there before they left, and Clanton told Michael 
that something was wrong. Defendant approached Clanton and 
Michael and attempted to put his arms around them. He asked 
Michael to drive him down the road, and Michael again refused. 
Clanton backed away while Michael! took out his key and approached 
the office. Michael was standing very close to defendant. Clanton 
turned around and started running away from the car lot. The tall man 
pursued Clanton. Clanton heard a shot, and when he turned around 
noticed that the tall man had stopped chasing him. Shortly thereafter, 
Clanton saw the Pontiac automobile leaving the car lot. 


Clanton ran to the house of Clifford Joyner and requested a ride 
to Turner’s Grocery, another business owned by the victims’ family. 
Upon arriving at the grocery store, Clanton told Randy Turner, a 
brother of the victims, and Mr. and Mrs. Turner, the victims’ parents, 
that he thought Mitchell and Michael were dead. Randy and 
Mrs. Turner travelled to the car lot where they found the bodies of 
Michael and Mitchell. Michael was outside of the office with his back 
against the open screen door, and Mitchell was lying on the floor 
inside the office. The police, dispatched because of a report of gun- 
fire, arrived while the family was in the office. 


When the police entered the office, they found two packages 
wrapped in duct tape and containing a powdery white substance. One 
package had been cut open. The substance was found on the floor 
under Mitchell’s body and on the desk. Laboratory tests revealed that 
the white powdery substance found on the floor and in packages in 
the office was starch, not cocaine. Police also discovered an electric 


172 IN THE SUPREME COURT 


STATE v. BARRETT 
[343 N.C. 164 (1996)] 


frying pan with a liquid in it and a bag from a video rental store in 
Richmond, Virginia. The bag contained a roll of duct tape and a pack- 
age of baking soda. Another bag containing a package of baking soda 
and a beer was found in the burgundy van. 


Autopsies revealed that both victims died of gunshot wounds. 
Michael was shot once in the head, and Mitchell was shot twice, once 
in the back and once in the lower abdominal region. Michael’s wound 
to the head and Mitchell’s wound to the abdomen were made with the 
gun placed firmly against their skin, while the shot to Mitchell’s back 
was made while Mitchell was bent over. It was not possible to deter- 
mine which of Mitchell’s wounds was inflicted first. The differences 
in the areas around the two contact wounds, the one to Mitchell’s 
abdomen and the one to Michael’s head, suggested that the wounds 
were caused by different guns. 


Defendant did not testify and presented no evidence during the 
guilt/innocence phase of his trial. Defendant’s motion to dismiss, 
made at the close of the evidence and renewed after the jury verdicts 
were announced, was denied by the trial court. 


As defendant's first argument, he contends that the trial court 
erred in denying his motion to dismiss because there was insufficient 
evidence as a matter of law to convict him of the first-degree murders 
of Mitchell and Michael Turner. We conclude that the evidence was 
sufficient to go to the jury and to support jury verdicts finding defend- 
ant guilty on both counts of murder in the first degree. 


On a defendant’s motion for dismissal on the ground of insuffi- 
ciency of the evidence, the trial court must determine only whether 
there is substantial evidence of each essential element of the offense 
charged and of the defendant being the perpetrator of the offense. 
State v. Vause, 328 N.C. 231, 236, 400 S.E.2d 57, 61 (1991). What.con- 
stitutes substantial evidence is a question of law for the court. Jd. To 
be “substantial,” evidence must be existing and real, not just “seem- 
ing or imaginary.” State v. Earnhardt, 307 N.C. 62, 66, 296 S.E.2d 649, 
652 (1982). Substantial evidence is relevant evidence that a reason- 
able mind might accept as adequate to support a conclusion. Vause, 
328 N.C. at 236, 400 S.E.2d at 61. “If there is substantial evidence— 
whether direct, circumstantial, or both—-to support a finding that the 
offense charged has been committed and that the defendant commit- 
ted it, the case is for the jury and the motion to dismiss should be 
denied.” State v. Locklear, 322 N.C. 349, 358, 368 S.E.2d 377, 382-83 
(1988). 
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In ruling on a motion to dismiss, the trial court must examine the 
evidence in the light most favorable to the State, and the State is enti- 
tled to every reasonable inference and intendment that can be drawn 
therefrom. State v. Powell, 299 N.C. 95, 99, 261 S.E.2d 114, 117 (1980). 
The determination of the witnesses’ credibility is for the jury. See 
Locklear, 322 N.C. at 358, 368 S.E.2d at 383. 


“{Cjontradictions and discrepancies do not warrant dismissal of 
the case—they are for the jury to resolve.” Earnhardt, 307 N.C. at 67, 
296 S.E.2d at 653; accord State v. Small, 328 N.C. 175, 180-81, 400 
S.E.2d 413, 415-16 (1991), quoted in State v. Quick, 329 N.C. 1, 19, 405 
S.E.2d 179, 190-91 (1991). “ ‘The trial court's function is to determine 
whether the evidence will permit a reasonable inference that the 
defendant is guilty of the crimes charged.’ ” Quick, 329 N.C. at 19, 405 
S.E.2d at 191 (quoting Vause, 328 N.C. at 237, 400 S.E.2d at 61). 


First, we will address defendant’s contention that the trial court 
erred by denying his motion to dismiss because there was insufficient 
evidence to find him guilty of first-degree murder for the death of 
Michael Turner. Defendant was convicted under the theories of both 
felony murder and premeditation and deliberation. He contends that 
there was insufficient evidence to convict him under either theory. 
We disagree. 


[1] First, defendant contends that, as to the felony murder theory, 
there was no evidence presented that he was armed or that he 
intended to rob the victims. Defendant was found guilty of the felony 
of armed robbery. This Court has defined armed robbery as “the tak- 
ing of personal property from the person or presence of another, by 
the use or threatened use of a dangerous weapon, whereby the vic- 
tim’s life is endangered or threatened.” State v. Rasor, 319 N.C. 577, 
587, 356 S.E.2d 328, 334 (1987); see also N.C.G.S. § 14-87(a) (1993). 


The State presented evidence that Michael Turner had a bag of 
money in his possession when he exited the burgundy van. This bag 
was not found when Michael’s body was discovered at the door of the 
car lot a short time later. Defendant was last seen standing next to 
Michael just before a gunshot was heard. The autopsy revealed that 
Michael died from a gunshot wound to the head and that the gun was 
placed firmly against his skull when it was fired. From this evidence, 
a jury could reasonably infer that defendant had a gun which he 
placed against Michael’s skull and that he took the bag containing the 
money either shortly before or immediately after he shot the victim. 
This certainly is sufficient evidence to constitute armed robbery. 


174 IN THE SUPREME COURT 


STATE v. BARRETT 
[343 N.C. 164 (1996)] 


Accordingly, we conclude that there was sufficient evidence of armed 
robbery and, therefore, that defendant’s conviction under the felony 
murder rule was proper. 


[2] As to the conviction under the theory of premeditation and delib- 
eration, defendant contends that there was no evidence that he shot 
Michael. The State produced evidence that defendant was seen stand- 
ing next to Michael seconds before the shot was heard, that Michael’s 
gunshot wound was made with the gun placed firmly against his head, 
that the tall man was pursuing Clanton and the older man was inside 
the office with Mitchell when the shot was fired, that Michael was 
found with his back against the open screen door of the office, and 
that Michael and Mitchell were not shot with the same gun. A jury 
could reasonably infer from this evidence that defendant shot 
Michael at the door of the office. 


We now turn to defendant’s contention that the trial court erred 
in denying his motion to dismiss because there was insufficient evi- 
dence to convict him of first-degree murder for the death of Mitchell 
Turner. Defendant was convicted on theories of both premeditation 
and deliberation and felony murder. Defendant contends that there 
was insufficient evidence to convict him under either theory. Again, 
we disagree. 


[3} At trial, the Judge instructed the jury that it could find defendant 
guilty under a theory of premeditation and deliberation if it found that 
defendant had acted in concert with the other two men to murder 
Mitchell. Defendant argues that the State’s evidence was insufficient 
to show that he was either actually or constructively present at the 
time of the murder of Mitchell; therefore, he could not have been con- 
victed under a theory of premeditation and deliberation. 


In State v. Wallace, 104 N.C. App. 498, 410 S.E.2d 226 (1991), 
appeal dismissed and disc. rev. denied, 331 N.C. 290, 416 S.E.2d 398, 
cert. denied, 506 U.S. 915, 121 L. Ed. 2d 241 (1992), our Court of 
Appeals stated: 


Our Supreme Court in State v. Williams, 299 N.C. 652, 263 
S.E.2d 774 (1980), specifically delineated two essential elements 
of acting in concert: 1) presence at the scene of the crime, and 
2) acting together with another who does the acts necessary to 
constitute the crime pursuant to a common plan or purpose. 
Williams, 299 N.C. at 656-57, 263 S.E.2d at 777-78. The presence 
required for acting in concert can be either actual or constructive. 
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State v. Westbrook, 279 N.C. 18, 41-42, 181 S.E.2d 572, 586 (1.971), 
vacated in part on other grounds, Westbrook v. North Carolina, 
408 U.S. 939, 33 L. Ed. 2d 761 (1972). 


Wallace, 104 N.C. App. at 504, 410 S.E.2d at 230. We have stated that 
“fa] person is constructively present during the commission of a 
crime if he or she is close enough to be able to render assistance if 
needed and to encourage the actual perpetration of the crime.” State 
v. Willis, 332 N.C. 151, 175, 420 S.E.2d 158, 169 (1992). It should be 
noted that constructive presence does not require that defendant be 
physically present at the scene of the crime; that would be actual 
presence. See State v. Ruffin, 90 N.C. App. 712, 370 S.E.2d 279 (1988) 
(defendant was down the street from the residence when the crime 
occurred); State v. Hockett, 69 N.C. App. 495, 317 S.E.2d 416 (1984) 
(defendant waited in the car outside the store which was robbed); 
State v. Pryor, 59 N.C. App. 1, 295 S.E.2d 610 (1982) (defendant 
dropped the codefendants off at the store to be robbed, drove some 
three miles, came back, and picked them up); State v. Torain, 2\) N.C. 
App. 69, 200 S.E.2d 665 (1973) (defendant dropped codefendarts off 
at country store, stayed with the car, and was later seen with the 
codefendants and the money), cert. denied, 284 N.C. 622, 202 S.E.2d 
278 (1974). 


In the instant case, defendant left the scene momentarily to go 
about a mile and a half from the crime scene. It was at defendant’s 
suggestion that he, the tall man, Michael, and Clanton left the car lot 
to get baking soda despite the fact that defendant already had baking 
soda with him. On the ride back from the store, defendant suggested 
that they not return directly to the car lot. Once arriving at the car lot, 
he again attempted to hamper Michael’s return to the office. 
Defendant expressed no surprise at seeing the powdery substance 
strewn outside the office. From the evidence, a jury could reasonably 
infer that defendant was providing assistance to the older man, who 
he knew was alone inside the office with Mitchell. The jury could 
infer that the shooting of Mitchell was part of defendant’s and his 
companions’ plan. The evidence showed that defendant planned to 
sell fake cocaine to the victims and that Mitchell intended to test the 
cocaine to see if it was real. A jury could infer that once it became 
apparent that the victims intended to test the cocaine, the men 
decided to kill Mitchell and Michael and that defendant provided 
assistance to the older man by momentarily removing Clantcn and 
Michael from the scene but by returning to provide a means for the 
men to flee the scene. Accordingly, we conclude that there was suffi- 
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cient evidence for a jury to find that defendant was constructively 
present. 


[4] Defendant also alleges that there was no evidence that he had a 
gun or that he intended to rob anyone; therefore, there was insuffi- 
cient evidence of armed robbery, the underlying felony for his first- 
degree murder conviction. As we discussed above, there was suffi- 
cient evidence to convict defendant of armed robbery. Since Mitchell 
was killed during the perpetration of the robbery, “[w]hether there is 
sufficient evidence to show that the defendant either committed the 
killing himself, intended that the killing take place or even knew that 
the killing would take place is irrelevant for purposes of determining 
defendant’s guilt under the felony murder rule.” State v. Reese, 319 
N.C. 110, 145, 353 S.E.2d 352, 372 (1987). Accordingly, we conclude 
that the trial judge was correct in denying defendant’s motion to 
dismiss. 


[5] In his second argument, defendant contends that the trial court 
committed reversible constitutional error by permitting the prosecu- 
tor to introduce inadmissible hearsay on the question of defendant’s 
flight. Detective Wheeler, who was in charge of the investigation, tes- 
tified that he obtained warrants for defendant’s arrest and that he had 
defendant’s name entered into the National Police Information 
Network so that defendant would be arrested if he was stopped for a 
traffic violation. He also testified that he talked to a number of law 
enforcement officials in his attempt to find defendant and that they 
had difficulty finding defendant. Defendant contends that Detective 
Wheeler’s testimony contained inadmissible hearsay. In support of 
this contention, he argues that Detective Wheeler, the only witness 
who testified concerning defendant’s alleged flight, did not go to 
Virginia or Georgia to apprehend defendant; therefore, his testimony 
was hearsay to the extent that it relied upon the statements of others. 


During the exchange between Wheeler and the prosecutor quoted 
in defendant’s brief, the trial court sustained two of defendant’s 
objections and overruled only one. The trial court overruled defend- 
ant’s objection to Wheeler’s statement that defendant was not found 
at an address in Richmond, Virginia, when police arrived there. 
Assuming arguendo that the admission of this statement was error, 
we are satisfied that the error was harmless beyond a reasonable 
doubt. Ample evidence was presented that defendant was not appre- 
hended until 20 May 1992, almost three years after the murder, 
although defendant was an immediate suspect and had already left 
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Northampton County for an unknown destination. Wheeler also pre- 
sented admissible flight evidence that showed that he contacted law 
enforcement officials in at least two other states in an attempt to find 
defendant. See State v. Patterson, 332 N.C. 409, 420, 420 S.E.2c 98, 
104 (1992) (holding that there was no error in the admission of state- 
ments by an officer that he had contacted thirteen law enforcement 
officials in six different states before apprehending defendant). 
Accordingly, we reject defendant’s second argument. 


(6] Defendant’s third and fourth arguments concern the prosecutor's 
closing argument during the guilt/innocence phase of the trial. First, 
defendant contends that the prosecutor improperly commented on 
defendant’s failure to testify by making the following statements in 
closing arguments: 


And ladies and gentlemen of the jury, he does not care. I hope 
you've watched his demeanor during this trial, how he’s been 
bored with the proceedings, how at times they were comical to 
him. I submit to you, ladies and gentlemen, he doesn’t care about 
what he did at that car lot on August the 6th, 1989. He didn’t care 
then and he doesn’t care now because that doesn't suit him. He 
does not care. 


We hear [a lot] about rights of defendants. That’s what all of this 
process is about, the rights of the defendants. If defendant’s [sic] 
didn’t have certain rights, we wouldn't be here, ladies and gentle- 
men. And that’s what this case is all about. His rights are pro- 
tected throughout this trial. Mitchell and Michael Turner had no 
rights on August the 6th, 1989. I submit to you, ladies and gentle- 
men, that the most important right that any of us have (sic] is the 
right to live. 


Defendant concedes that this Court has held that the State may 
comment on the demeanor of the defendant during closing arguments 
of a trial. State v. Brown, 320 N.C. 179, 199-200, 358 S.E.2d 1, 15-16, 
cert. denied, 484 U.S. 970, 98 L. Ed. 2d 406 (1987). He calls attention, 
however, to the fact that in the instant case, this argument was nade 
during the guilt/innocence phase of the trial, while in Brown the argu- 
ment was made during the capital sentencing phase. Defendant notes 
that the jury may consider the remorse of the defendant during the 
sentencing phase as a mitigating circumstance, and therefore, an 
argument made during the sentencing phase regarding the defend- 
ant’s demeanor is proper for showing lack of remorse. However, he 
continues, during the guilt/innocence phase, the argument simply 
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draws attention to the fact that defendant did not testify at trial; 
therefore, it violates the defendant’s right not to testify. 


In Brown, we relied on State v. Myers, 299 N.C. 671, 680, 263 
S.E.2d 768, 774 (1980), which held that prosecutorial statements 
made during closing arguments regarding defendant’s demeanor were 
admissible. While noting that the State is given wide latitude during 
closing arguments, this Court said that the demeanor of the defend- 
ant was before the jury at all times. /d. Accordingly, we see no reason 
to distinguish between arguments regarding the defendant’s 
demeanor that are made during the sentencing proceeding and those 
made during the guilt/innocence phase. 


We hold that the State’s argument was not a comment on defend- 
ant’s failure to testify. As we stated in State v. Rouse, 339 N.C. 59, 451 
S.E.2d 543 (1994), cert. denied, —— U.S. ——, 183 L. Ed. 2d 60 (1995), 
“[a] prosecutor violates [this rule] if ‘the language used [was] mani- 
festly intended to be, or was of such character that the jury would 
naturally and necessarily take it to be[,] a comment on the failure of 
the accused to testify.’ ” Jd. at 95-96, 451 S.E.2d at 563 (quoting United 
States v. Anderson, 481 F.2d 685, 701 (4th Cir. 1973), aff’d, 417 U.S. 
211, 41 L. Ed. 2d 20 (1974)). A comment on the defendant’s demeanor 
does not naturally or necessarily amount to a comment on the failure 
of the accused to take the stand. Accordingly, we reject defendant’s 
contention. 


{7] Defendant also assigns error to a later portion of the prosecutor’s 
closing argument on the basis that it was a comment on defendant’s 
failure to testify. The prosecutor argued: 


I can't tell you. You know, some things, ladies and gentlemen of 
the jury, the State of North Carolina is not going to be able to tell 
you, using your reason and your own common sense. We can say 
probably what happened, but there are a few things we’re not 
going to be able to say. The only one that knows is that man 
right there and his two buddies. 


(Emphasis added.) 


Defendant made no objection to this argument at trial. Therefore, 
this Court’s duty is limited as follows: 


Where defendant fails to object to an alleged impropriety in the 
State’s argument and so flag the error for the trial court, “the 
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impropriety .. . must be gross indeed in order for this court to 
hold that a trial judge abused his discretion in not recognizing 
and correcting ex mero motu an argument which defense counsel 
apparently did not believe was prejudicial when he heard it.” 


State v. Abraham, 338 N.C. 315, 338, 451 S.E.2d 131, 148 (1994) (quot- 
ing State v. Johnson, 298 N.C. 355, 369, 259 S.E.2d 752, 761 (1979)) 
(alteration in original). In determining whether the prosecutor’s argu- 
ment was grossly improper, the Court must examine the argument in 
the context in which it was given and in light of the overall factual cir- 
cumstances to which it refers. State v. Alston, 341 N.C. 198, 461 
S.E.2d 687 (1995), cert. denied, —— U.S. —, —— L. Ed. 2d —-., 64 
U.S.L.W. 3575 (1996). Before making the comments mentioned by 
defendant, the prosecutor argued: 


Where were the keys—where were Michael’s keys? The keys to 
the van were scattered right here. Right down there. You saw the 
pictures of the keys to the van, ladies and gentlemen of the jury. 
You didn’t see the keys. Right down there is [sic] the keys. Right 
down there where Dr. Ziph said he’d been killed instantly. 
Instantly killed, ladies and gentlemen of the jury. Instantly killed. 
And don’t you know that when he got popped with a bullet 
through his brain, he didn’t do anything but drop as that bullet 
went through his brain, curtsey [sic] of defendant. Michael with 
the keys—would Michael have been inside the office? I submit to 
you nobody knows, but I submit to you that he was getting ready 
to poke them in or perhaps put them in when the door got kicked 
in and then went into the door and fel] out. I can’t tell you.... 


From examining the prosecutor's argument in context, it is clear 
that he was stating that he could not explain every detail of the crime 
to the jury and that defendant had failed to refute the State’s theory 
of how Michael was killed. This Court has held that the prosecutor 
can comment on the defendant’s failure to present evidence that 
refutes the State’s theory of the case and that such an argument is not 
a comment on the defendant's failure to testify. State v. Taylor, 337 
N.C. 597, 613, 447 S.E.2d 360, 370-71 (1994); State v. Morston, 336 N.C. 
381, 406, 445 S.E.2d 1, 15 (1994); State v. Mason, 315 N.C. 724, 732, 
340 S.E.2d 430, 436 (1986). Clearly, there was no gross impropriety in 
the prosecutor's argument. 


[8] Defendant next assigns error to another portion of the prosecu- 
tion’s closing statement. The prosecutor first argued: 
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Members of the jury, when you go back into the jury room, I 
ask that you think of these events as something that you have 
seen on television. You see these things in movies. You see them 
on news reports happening in big cities. But, this is something 
real, ladies and gentlemen, it is reality. This, ladies and gentle- 
men, is reality. This is a reality that took place on August the 6th, 
1989 at Turners’ Car Lot. This is reality. This is real. This is not a 
T.V. movie with special effects. This is real. This is reality, ladies 
and gentlemen. This is the reality of what took place at Turner’s 
Auto on August the 6th, 1989. These are the real clothes that real 
people wore as they were gunned downed [sic] on that Sunday 
afternoon. So, don’t think of it as something that is not real. This 
is real. This is as real as it gets, ladies and gentlemen, I submit to 
you. Mrs. Virginia Turner, ladies and gentlemen, had five children 
when she went to work on August the 6th, 1989. Five children. 
Mr. Turner had five children as he prepared to get ready to go to 
church that afternoon. Nancy Turner Garner had four brothers as 
she arose that morning to take care of her day’s business. Shorty 
and Randy had two other brothers as they got up to take case of 
their personal affairs on that day. But, because of this man sitting 
right over here, the man famous for his gold teeth and his white 
tee shirts, that is gone now. Killing Mitchell and Michael Turner 
helped him accomplish his goal of stealing thirty four thousand 
dollars. Helped him fulfill his agenda that he had money for 
August the 6th of 1989. 


Many times you hear about events like this, shootings, mur- 
ders and you say, well somebody ought to do something about 
that. Well, ladies and gentlemen, you are that somebody that 
everybody talks about. Today you speak for the people of 
Northampton County. You are Northampton County. Today you 
send a message, a thunderous message, to those who would even 
think of coming to this county and committing acts like the 
defendant and his friends did on August the 6th, 1989. The buck 
stops here, ladies and gentlemen, and you cannot pass it along. 
It’s in your laps. The police can’t do anymore, the Judge can do no 
more. It’s up to you to decide. 


Defendant contends that the purpose of this argument was to 
appeal to the sympathy and fears of the jury rather than to appeal to 
reason. He argues that in the preceding portion of the prosecutor’s 
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closing argument, the prosecutor impermissibly urged guilty verdicts 
based on general deterrence and community fear of crime. Defendant 
also argues that the second prosecutor reenforced this theory of gen- 
eral deterrence and community fear by arguing: 


Ladies and gentlemen of the jury, the State of North 
Carolina—the State of North Carolina is not a big thing. What it 
amounts to is the District Attorney, is me[,] elected by the people 
of Hertford, Bertie and Northampton County. 


Again, we note that defendant did not object at trial to these argu- 
ments. It is well established that “[cjontrol of closing arguments is in 
the discretion of the trial court.” State v. Green, 336 N.C. 142, 18€, 443 
S.E.2d 14, 39-40, cert. dented, —— U.S. ——, 180 L. Ed. 2d 547 (1994). 
Moreover, “[b]ecause defendant did not object to the portions of the 
argument to which he now assigns error, ‘review is limited to an 
examination of whether the argument was so grossly improper that 
the trial [court] abused [its] discretion in failing to intervene ex mero 
motu. ” State v. McNeil, 324 N.C. 33, 48, 375 S.E.2d 909, 918 (1989) 
(quoting State v. Gladden, 315 N.C. 398, 417, 340 S.E.2d 673, 685, cert. 
denied, 479 U.S. 871, 93 L. Ed. 2d 166 (1986)) (alteration in original), 
sentence vacated on other grounds, 494 U.S. 1050, 108 L. Ed. 2d 756 
(1990). 


After careful examination of the prosecutors’ arguments, we con- 
clude that they were not grossly improper. The first prosecutor was 
commenting on the seriousness of the crime and the importance of 
the jury’s duty. We have previously held that the prosecutor is allowed 
to argue the seriousness of the crime. See State v. Jones, 339 N.C. 114, 
451 S.E.2d 826 (1994), cert. denied, —— U.S. —-, 132 L. Ed. 2d 873 
(1995); State v. Artis, 325 N.C. 278, 329, 384 S.E.2d 470, 499 (1989), 
sentence vacated on other grounds, 494 U.S. 1023, 108 L. Ed. 2d 604 
(1990); State v. Brown, 320 N.C. 179, 208, 358 S.E.2d 1, 18. It should 
also be noted that, in another part of his argument, the prosecutor 
reminded the jury that it was not to base the verdict on sympathy. 
Accordingly, we conclude that the prosecutors’ comments were not 
grossly improper and that the trial court did not abuse its discretion 
in not intervening ex mero motu. Therefore, we reject defendant's 
argument, 


Defendant next contends that he is entitled to a new sentencing 
proceeding because of alleged errors committed during his capital 
sentencing proceeding. Defendant’s first argument is contingent upon 
this Court finding the evidence insufficient to convict him of the mur- 
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der of Mitchell Turner. Since this Court has found that the evidence 
was sufficient to convict defendant of the murder of Mitchell Turner, 
we need not address this argument. 


[9] Defendant next argues that the trial court committed reversible 
error by permitting the State to produce evidence of defendant’s prior 
offenses. During the sentencing phase, on cross-examination, the 
State questioned defendant’s mother about prior bad acts of defend- 
ant. Defendant objected, stating that it was improper character evi- 
dence. The questions were allowed over defendant’s objections. 
Defendant contends now that the submission of evidence regarding 
his prior criminal behavior was improper. We disagree. 


This Court has held that the State, during the capital sentencing 
proceeding, may introduce evidence of prior bad acts where the 
defendant presents testimony of his good character. State v. 
Williams, 339 N.C. 1, 50, 452 S.E.2d 245, 274 (1994), cert. denied, —— 
U.S. ——, 183 L. Ed. 2d 61 (1995); State v. Silhan, 302 N.C. 223, 273, 
275 S.E.2d 450, 484 (1981). In the instant case, defendant’s mother tes- 
tified on direct examination that defendant was basically a good child 
who began to have problems with drug abuse because his father was 
absent. She stated that, despite these problems, defendant was not a 
murderer. The State, on cross-examination, questioned defendant's 
mother about rumors that defendant had killed two other people as 
well as wounded a third person. The evidence was being presented to 
rebut evidence of good character that was presented by defendant 
through the testimony of his mother. Accordingly, the trial court did 
not err by admitting this evidence. 


[10] As defendant’s third argument concerning the capital sentencing 
proceeding, he argues that the trial court. erred in allowing the prose- 
cutor to make biblical arguments during closing arguments. The pros- 
ecutor argued: 


You know the Almighty established certain laws of nature. There 
was a time to be born, there was a time to live, and there’s a time 
to die. All in nature’s way. All in nature’s way. How dare Jeffrey 
Lee Barrett defy the laws of nature. 


{DEFENSE COUNSEL]: Objection. 
THE CoOuRT: Overruled. 


How dare he defy the laws established by the Almighty. Just 
imagine, ladies and gentlemen of the jury, how Michael Turner 
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must have felt as this now convicted murder said to him, “I have 
decided that you will die. I have decided that you will die because 
it suits my purposes.” Not God’s purpose, not nature’s purpose, 
but mine. I have decided. I’ve decided the manner in which you 
will die. I have decided the place which you will die. I have 
decided the time in which you will die. Not God, not nature, but 
me.” 


Imagine how Mitchell Turner must have felt as Barrett’s part- 
ner said the same words to him. How dare Jeffrey Barrett play 
God and snuff the life of two brothers. Two sons. Contrary to the 
laws of nature. 


In State v. Artis, 325 N.C. 278, 384 S.E.2d 470, we stated: 


Neither the “law” nor the “facts in evidence” include biblical pas- 
sages, and, strictly speaking, it is improper for a party either to 
base or to color his arguments with such extraneous material. 
However, this Court has repeatedly noted the wide latitude 
allowed counsel in arguing hotly contested cases, and it has 
found biblical arguments to fall within permissible margins more 
often than not. This Court has distinguished as improper remarks 
that state law is divinely inspired or that law officers are 
“ordained” by God. 


Id. at 331, 384 8.E.2d at 500. 


Defendant contends that the prosecutor argued that the State law 
is divinely inspired and, therefore, that the argument was improper. 
The argument in the instant case does not contain the extensive ref- 
erences to religion, including copious readings from the Bible urging 
that murderers be put to death, against which we have cautioned in 
the past. See id. (amalgamation of biblical language and statutory 
citation swings close to impropriety of saying the law of the State 
codifies divine law); see also, State v. Walls, 342 N.C. 1, 61, 463 S.E.2d 
738, 770 (1995) (prosecutor’s argument not improper where prosecu- 
tor clearly informed jury to make its capital sentencing decision 
based on the statute and not the Bible); cf. State v. Moose, 310 NC 482, 
501, 313 S.E.2d 507, 519-20 (1984) (argument that the power of public 
officials is ordained by God and to resist them is to resist God 
disapproved). 


However, assuming arguendo that the prosecutor’s argument 
constitutes error and that the error implicates defendant's constitu- 
tional rights, defendant is not entitled to relief even under the consti- 
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tutional standard of review. N.C.G.S. § 15A-1443(b) (1988). Given the 
overwhelming evidence of defendant’s guilt and because the prosecu- 
tor’s remarks were made in anticipation of contrasting biblical argu- 
ments actually made by defendant, we are convinced that any error 
was harmless beyond a reasonable doubt. 


PRESERVATION ISSUES 


Defendant also raises six additional arguments that he concedes 
have been decided contrary to his position previously by this Court: 
(1) the trial court erred by failing to inform jurors of parole eligibility; 
(2) the trial court erred by denying defendant’s motion for individual 
jury voir dire; (3) the trial court’s instruction that all the evidence 
presented in both phases of the trial was competent for the jurors’ 
consideration violated the Fifth, Sixth, Eighth, and Fourteenth 
Amendments to the United States Constitution; (4) the trial court 
erred by allowing the prosecutor to comment on defendant’s 
demeanor during closing arguments during the sentencing phase; 
(5) the trial court’s instructions defining the burden of proof applica- 
ble to mitigating circumstances violated the Fifth, Sixth, Eighth, and 
Fourteenth Amendments to the United States Constitution; and 
(6) the trial court’s instructions permitted the jury to reject submitted 
mitigation on the basis that it had no mitigating value. 


Defendant raises these issues for the purpose of permitting this 
Court to reexamine its prior holdings and also for the purpose of pre- 
serving them for any possible further judicial review of this case. We 
have carefully considered defendant’s arguments on these issues and 
find no compelling reason to depart from our prior holdings. 
Accordingly, we reject these arguments. 


PROPORTIONALITY REVIEW 


Having concluded that defendant’s trial and separate capital sen- 
tencing proceeding were free of prejudicial error, we turn to the 
duties reserved by N.C.G.S. § 15A-2000(d)(2) exclusively for this 
Court in capital cases. It is our duty in this regard to ascertain: 
(1) whether the record supports the jury’s findings of the aggravating 
circumstances on which the sentence of death was _ based; 
(2) whether the death sentence was entered under the influence of 
passion, prejudice, or other arbitrary consideration; and (3) whether 
the death sentence is excessive or disproportionate to the penalty 
imposed in similar cases, considering both the crime and defendant. 
N.C.G.S. § 15A-2000(d)(2) (Supp. 1995). 
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As to both murders, the jury found as aggravating circumstances 
that the murder was committed for pecuniary gain, N.C.G.S. 
§ 15A-2000(e)(6), and that the murder was part of a course of conduct 
in which defendant engaged which included the commission of other 
crimes of violence against another person or persons, N.C.G.S. 
§ 15A-2000(e)(11). None of the jurors found any of the mitigating cir- 
cumstances. After thoroughly examining the record, transcripts, and 
briefs in the present case, we conclude that the record fully supports 
the two aggravating circumstances found by the jury. Further, we find 
no indication that the sentence of death in this case was imposed 
under the influence of passion, prejudice, or any other arbitrary con- 
sideration. We must turn then to our final statutory duty of propor- 
tionality review. 


[11] In our proportionality review, it is proper to compare the pres- 
ent case with other cases in which this Court has concluded that the 
death penalty was disproportionate. State v. McCollum, 334 N.C, 208, 
240, 433 S.E.2d 144, 162 (1993), cert. denied, —- U.S. —, 129 
L. Ed. 2d 895 (1994). We have found the death penalty disproportion- 
ate in seven cases. State v. Benson, 323 N.C. 318, 372 S.E.2d 517 
(1988); State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. 
Rogers, 316 N.C. 203, 341 S.E.2d 713 (1986), overruled on other 
grounds by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988); 
State v. Young, 312 N.C. 669, 325 S.E.2d 181 (1985); State v. Hill, 311 
N.C. 465, 319 S.E.2d 163 (1984); State v. Bondurant, 309 N.C. 674, 309 
S.E.2d 170 (1983); State v. Jackson, 309 N.C. 26, 505 S.E.2d 703 
(1983). We conclude that this case is not substantially similar to any 
case in which this Court has found the death penalty disproportion- 
ate in that none of these cases involved a double murder. 


It is also proper to compare this case to those where the death 
sentence was found proportionate. McCollum, 334 N.C. at 244, 433 
S.E.2d at 164. Although we have repeatedly stated that we review all 
of the cases in the pool when engaging in our statutory duty, it is 
worth noting again that “we will not undertake to discuss or cite all 
of those cases each time we carry out our duty.” Jd. It suffices to say 
here that we conclude the present case is similar to certain cases in 
which we have found the death sentence proportionate. 


The aggravating circumstances found in this case have been pres- 
ent in other cases where this Court has found the sentence of death 
proportionate. See State v. Gardner, 311 N.C. 489, 319 S.E.2d 591 
(1984) (death sentence proportionate in double murder where Jury 
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found course of conduct aggravating circumstance and found that the 
murders were committed for pecuniary gain), cert. denied, 469 US. 
1230, 84 L. Ed. 2d 369 (1985); State v. Lawson, 310 N.C. 632, 314 
S.E.2d 493 (1984) (death sentence proportionate where defendant 
burglarized home and jury found that both murders were committed 
for pecuniary gain and that they were part of a course of conduct 
involving violence against another), cert. denied, 471 U.S. 1120, 86 
L. Ed. 2d 267 (1985). It is also relevant that no juror found the exist- 
ence of any mitigating circumstances. 


After comparing this case to other similar cases as to the crime 
and the defendant, we conclude that this case has the characteristics 
of first-degree murders for which we have previously upheld the 
death penalty as proportionate. Accordingly, we cannot conclude that 
the death sentences are excessive or disproportionate. Therefore, the 
judgments of the trial court must be and are left undisturbed. 


NO ERROR. 
Se | 


VICKIE ROUSE, INDIVIDUALLY AND AS GUARDIAN AD LITEM FoR TRAVIS SENTEL ROUSE v. 
PITT COUNTY MEMORIAL HOSPITAL, INCORPORATED, LYNN G. BORCHERT, 
ROBERT G. BRAME, JARLATH MacKENNA, MICHAEL R. WATKINS, THOMAS J. 
BYRNE ANp JOEL B. McCUAIG 


No. 505PA94 
(Filed 10 May 1996) 


1. Physicians, Surgeons, and Other Health Care Professionals 
§ 96 (NCI4th)— negligence by resident physicians—negli- 
gent supervision by attending physicians—genuine issue of 
fact 


In an action to recover for the negligent delivery of the minor 
plaintiff, plaintiff’s forecast of evidence was sufficient to estab- 
lish a genuine issue of material fact on the issue of defendant 
attending physicians’ negligent supervision of the obstetrics resi- 
dents who provided medical care for the mother and the minor 
plaintiff where it tended to show that defendant McKenna had the 
daytime responsibility for the on-call supervision of the obstet- 
rics residents and defendant Borchert assumed this responsibility 
after 5:00 p.m.; nonreassuring patterns of fetal heart rate were 
first documented by a nurse at 1:45 p.m. and thereafter continued 
to be present; the minor plaintiff was delivered by emergency 
cesarean section at 8:53 p.m. and suffered serious brain damage; 


IN THE SUPREME COURT 187 


ROUSE v. PITT COUNTY MEMORIAL HOSPITAL 
[343 N.C. 186 (1996)] 


the obstetrics residents were negligent in failing to recognize the 
mother’s abnormal labor pattern and the fetal heart rate abnor- 
malities, failing properly to determine the status of the fetus dur- 
ing labor, and failing to intervene with a cesarian delivery at an 
appropriate time; neither defendant made rounds at the hospital 
with the residents or otherwise checked with the residents on the 
conditions of the patients being cared for by the residents; and 
defendant Borchert was at home and did not see the mother until 
a resident called him at 8:00 p.m. to come to the hospital. 


Am Jur 2d, Physicians, Surgeons, and Other Healers 
§ 286. 


Liability of one physician or surgeon for malpractice of 
another. 85 ALR2d 889. 


. Physicians, Surgeons, and Other Health Care Professionals 
§ 96 (NCI4th)— negligence by resident physicians—vicari- 
ous liability of attending physicians—borrowed servant 
rule—genuine issue of fact 


Although resident physicians were employees of a hospital, 
the hospital retained the authority to hire, pay, discipline and ter- 
minate resident physicians and the ultimate authority to grant 
hospital privileges to resident physicians to perform certain 
tasks, and defendant attending physicians were employed by the 
ECU School of Medicine, plaintiff’s forecast of evidence was suf- 
ficient to establish a genuine issue of material fact as to defend- 
ant attending physicians’ vicarious liability under the “borrowed 
servant” doctrine for the alleged negligence of obstetric resident 
physicians in the delivery of the minor plaintiff where it tended to 
show that defendant attending physicians had the responsibility 
for the supervision of the resident physicians who provided med- 
ical care during the mother’s labor and the delivery and birth of 
the minor plaintiff; the hospital delegated the right to control the 
resident physicians’ manner of medical services exclusively to 
the ECU School of Medicine faculty attending physicians who 
had been granted clinical privileges at the hospital; and the hos- 
pital did not employ an obstetrician. 


Am Jur 2d, Physicians, Surgeons, and Other Healers 
§§ 286, 289. 


Liability of one physician or surgeon for malpractice of 
another. 85 ALR2d 889. 
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Justice PARKER did not participate in the consideration or 
decision of this case. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 116 N.C. App. 241, 447 S.E.2d 
005 (1994), reversing judgments entered by Brown (Frank R.), J., on 
29 May 1990 and 1 June 1990 in Superior Court, Pitt County. Heard in 
the Supreme Court 9 October 1995. 


Law Offices of Grover C. McCain, Jr, by Ada F. Most and 
Grover C. McCain, Jr., for plaintiff-appellee. 


Walker, Barwick, Clark & Allen, L.L.P., by Robert D. Walker, Jr., 
for defendant-appellant Borchert. 


Yates, McLamb & Weyher, L.L.P., by Joseph W. Yates, III, 
Suzanne S. Lever, and Bruce W. Berger, for defendant-appellant 
MackKenna. 


ORR, Justice. 


This appeal arises from a medical malpractice action brought by 
Vickie Rouse (“plaintiff Rouse”), individually and as guardian ad 
litem for her minor son, Travis Sentel Rouse (“the minor plaintiff”), 
on 30 January 1989 against defendants Pitt County Memorial Hospital 
Inc. (“the Hospital”), Dr. Jarlath MacKenna, Dr. Lynn Borchert, 
Dr. Robert Brame, Dr. Michael Watkins, Dr. Thomas Byrne, and 
Dr. Joel McCuaig. Defendants MacKenna, Borchert, and Brame were 
on-call attending physicians in the Department of Obstetrics (“OB”) 
and Gynecology at the Hospital during plaintiff’s labor and delivery. 
Defendants Watkins, Byrne, and McCuaig were resident OB physi- 
clans under the supervision of Dr. MacKenna and Dr. Borchert during 
plaintiff's labor and delivery. 


Plaintiffs seek money damages for injuries allegedly caused by 
defendants during plaintiff Rouse’s labor and the delivery and birth of 
the minor plaintiff at the Hospital on 12 August 1982. In the com- 
plaint, plaintiff Rouse, in her individual capacity, alleged that defend- 
ants MacKenna, Borchert, and Watkins fraudulently concealed the 
information that there were intraoperative complications during 
plaintiff Rouse’s caesarean section and that she sustained intraopera- 
tive lacerations. Further, plaintiff Rouse, as guardian ad litem, 
alleged that all named defendants were negligent in their provision of 
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medical care and treatment during plaintiff Rouse’s labor and the 
delivery and birth of the minor plaintiff and that defendants 
MacKenna and Borchert, as on-call attending physicians, were negli- 
gent in their supervision of the resident physicians. 


Defendants MacKenna and Borchert answered, denying any neg- 
ligence; subsequently, after discovery, they filed separate motions for 
summary judgment, which the trial court allowed. Plaintiff Rouse, as 
guardian ad litem, appealed the entry of both orders to the Court of 
Appeals, which held, on 5 November 1991, in an unpublished opinion, 
that plaintiff's appeal was interlocutory and premature and dismissed 
the appeal. Rouse v. Pitt Co. Mem. Hosp., 104 N.C. App. 554, 410 
S.E.2d 241 (1991), disc. rev. denied, 330 N.C. 852, 413 S.E.2d 553 
(1992). 


On 30 April 1992, plaintiff Rouse, as guardian ad litem, filed a 
notice of voluntary dismissal without prejudice in the action against 
defendant Dr. Brame. On 22 May 1992, plaintiff Rouse, as guardian ad 
litem, filed a Rule 54(b) motion for revision of orders allowing 
defendants MacKenna’s and Borchert’s motions for summary Judg- 
ment in accordance with the guidelines set forth in this Court’s opin- 
ion in Mozingo v. Pitt Co. Mem. Hosp., 331 N.C. 182, 415 S.E.2d 341 
(1992), in which this Court affirmed the Court of Appeals’ reversal of 
summary judgment for the defendant Mozingo, who was the on-call 
attending physician and obstetrician in an obstetrical medical negli- 
gence action. On 7 August 1992, plaintiff Rouse’s motion was heard 
before Judge Brown, who, by an order filed 9 November 1992, denied 
plaintiff's Rule 54(b) motion to revise the orders granting summary 
judgment for defendants MacKenna and Borchert. 


On 31 December 1992, plaintiff Rouse, in her individual capacity, 
filed a notice of partial voluntary dismissal of her individual action 
for fraudulent concealment against defendant Watkins, with preju- 
dice, and against defendants Borchert and MacKenna, without preju- 
dice. Also on 31 December 1992, plaintiff Rouse, as guardian ad item, 
filed notice of voluntary dismissal with prejudice as to the minor 
plaintiff's negligence claims against defendants Watkins, Byrne, and 
McCuaig. A settlement was reached between plaintiff Rouse, as 
guardian ad litem, and defendant Hospital, and on 31 December 1992, 
Judge William C. Griffin, Jr. entered a consent order approving the 
settlement. Plaintiff Rouse, as guardian ad litem, filed notice of vol- 
untary dismissal with prejudice as to the minor plaintiff's claims 
against defendant Hospital. 
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On 8 January 1993, plaintiff Rouse, as guardian ad litem, filed 
notice of appeal to the Court of Appeals from the orders for summary 
judgment and from the order denying plaintiff's Rule 54(b) motion to 
revise the orders. On 6 September 1993, the Court of Appeals 
reversed the trial court’s grant of summary judgment in favor of 
defendants MacKenna and Borchert on the issue of negligent super- 
vision and reversed the trial court’s grant of summary judgment in 
favor of defendants MacKenna and Borchert on the issue of vicarious 
liability under the “borrowed servant” doctrine. 


On 9 February 1995, this Court allowed defendants MacKenna’s 
and Borchert’s petitions for discretionary review. 


With respect to plaintiff Rouse’s claims, as guardian ad litem, 
against Dr. MacKenna and Dr. Borchert for negligent supervision and 
vicarious liability based upon the “borrowed servant doctrine,” the 
forecast of evidence before the trial court, found in allegations in the 
complaint, the depositions, the stipulations of counsel, and the affi- 
davits in the record on appeal, tends to show that on 12 August 1982 
at approximately 8:30 a.m., plaintiff Rouse, who was in labor, was 
admitted to the Hospital to the service of defendant MacKenna. While 
defendant Dr. Brame was the on-call attending physician from 
approximately 8:00 a.m. until 12:00 p.m., it was customary for indi- 
gent OB patients such as plaintiff Rouse to be admitted to the service 
of defendant MacKenna. From approximately 12:00 noon until 
approximately 5:00 p.m. that evening, as on-call attending physician, 
defendant MacKenna assumed the responsibility for the on-call 
supervision of defendants Watkins, the chief OB resident, and 
Thomas Byrne and McCuaig, the OB residents at the Hospital, who 
were providing medical care and treatment to Ms. Rouse during her 
labor and delivery. At 1:45 p.m., nonreassuring patterns of fetal heart 
rate began to appear and were first documented by a nurse on duty; 
however, defendant MacKenna testified that he was not consulted by 
any of the defendant OB residents regarding Ms. Rouse’s labor 
progression. 


At approximately 5:00 p.m., defendant Borchert assumed the 
responsibility for the on-call supervision of the OB residents who 
were providing medical care for the plaintiffs. While defendant 
Borchert was the on-call attending physician, the nonreassuring pat- 
terns of fetal heart rate continued to be present; however, defendant 
Borchert was at home and did not see plaintiff Rouse during the sec- 
ond stage of labor until defendant Watkins called defendant Borchert 
at approximately 8:00 p.m. to come to the Hospital. 
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The minor plaintiff was delivered at 8:53 p.m. by emergency 
cesarean section but did not have spontaneous respirations. He was 
resuscitated with oxygen and bag and mask, intubated, and then 
transferred to the Neonatal Intensive Care Unit. Subsequently, the 
minor plaintiff developed significant seizure problems, was placed on 
several medications, and was diagnosed as suffering from severe 
cerebral anoxia. Today, he is profoundly mentally retarded and suf- 
fers from cerebral palsy, severe spastic quadraparesis, and seizures. 


I. 


[1] The first issue before this Court is whether the Court of Appeals 
erred in reversing the trial court’s grant of summary judgment for 
defendants MacKenna and Borchert on the issue of negligent super- 
vision. “Summary judgment is a drastic measure,” and is rarely appro- 
priate in negligence cases. See Mozingo, 331 N.C. at 187, 415 8.E.2d at 
344. On a motion for summary judgment, the moving party has the 
burden of establishing that no triable issue of fact exists and that he 
is entitled to judgment as a matter of law. /d. at 72, 269 S.E.2d at 140. 
Once the moving party meets this burden, the burden is then on the 
opposing party to show that a genuine issue of material fact exists. /d. 
at 73, 269 S.E.2d at 140. If the opponent fails to forecast such evi- 
dence, then the tria] court’s entry of summary judgment is proper. See 
Rorrer v. Cooke, 313 N.C. 338, 354-55, 329 S.E.2d 355, 365-66 (1985). 


In Mozingo, this Court stated that 


(m]edical professionals may be held accountable when they 
undertake to care for a patient and their actions do not meet the 
standard of care for such actions as established by expert testi- 
mony. Thus, in the increasingly complex modern delivery of 
health care, a physician who undertakes to provide on-call super- 
vision of residents actually treating a patient may be held 
accountable to that patient, if the physician negligently super- 
vises those residents and such negligent supervision proximately 
causes the patient’s injuries. 


Mozingo, 331 N.C. at 189, 415 S.E.2d at 345. “ “To recover damages for 
actionable negligence, a plaintiff must establish (1) a legal duty. (2) a 
breach thereof, and (8) injury proximately caused by such breach.’ ” 
Mozingo, 331 N.C. at 187, 415 S.E.2d at 344 (quoting Waltz v. Wake 
Co. Bd. of Educ., 104 N.C. App. 302, 304-05, 409 S.E.2d 106, 107 
(1991), dise. rev. denied, 330 N.C. 618, 412 S.E.2d 96 (1992)). To 
resolve this issue, we must first decide whether “there was a forecast 
of evidence tending to show that the defendant, in his capacity as an 
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on-call supervising physician, owed a duty of reasonable care to the 
plaintiffs.” Mozingo, 331 N.C. at 184, 415 S.E.2d at 342. 


In the present case, it is uncontested that the defendants, as on- 
call attending physicians, had a duty to supervise and train the resi- 
dent physicians. Therefore, as the Court of Appeals correctly con- 
cluded, following Mozingo, we hold that the defendants owed a duty 
to plaintiffs to exercise reasonable care in supervising the residents. 


The gravamen of the minor plaintiff's claim is that the defendants 
breached the standard of reasonable care by negligently supervising 
the obstetrics residents who cared for him and his mother during his 
birth and that this negligent supervision proximately caused the 
minor plaintiff's injuries. Thus, the question becomes whether there 
is a genuine issue of material fact that defendants in their role as on- 
call attending physicians breached their duty of reasonable care in 
supervising the resident physicians. 


The Mozingo case is controlling on this issue. According to the 
facts in Mozingo, when defendant Dr. Kazior began his on-call duty 
for the OB resident physicians who were caring for patients, he 
remained at his home available to take telephone calls from the resi- 
dents. Shortly before 9:45 p.m., Dr. Kazior received a telephone call 
from a resident physician informing him that she had encountered a 
problem with the delivery of baby Mozingo. The baby was suffering 
shoulder dystocia, a condition in which a baby’s shoulder becomes 
wedged in the mother’s pelvic cavity during delivery. Dr. Kazior stated 
that he would be there immediately and left his home for the hospital, 
which was located approximately two miles away. When Dy. Kazior 
arrived at the hospital, the delivery of baby Mozingo had been 
completed. | 


The plaintiff child, through his guardian ad litem, brought an 
action against defendant Dr. Kazior, as the on-call supervising physi- 
cian when the plaintiff child was born, alleging negligent supervision 
of the OB resident physicians. The plaintiffs alleged that Dr. Kazior 
“failed to make reasonable effort to monitor and oversee the treat- 
ment administered by the defendant, Melinda Warren, [a second-year 
OB resident physician], and the agents of the Defendant, Hospital.” 
fd. at 185, 415 S.E.2d at 343. 


The trial court granted summary judgment in the defendant’s 
favor. On appeal, this Court affirmed the decision of the Court of 
Appeals to reverse the trial court and concluded that the evidence 
forecast by the plaintiffs established a genuine issue of material fact 
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as to whether the defendant Dr. Kazior breached the applicable 
standard of care and thereby proximately caused the plaintiffs’ 
injuries. 

In considering whether there was a genuine issue of material fact 
as to whether the defendant breached his duty of reasonable care, we 
noted that plaintiffs’ expert’s sworn affidavit stated that Dr. Kazior 
“should have called in at the beginning of his on-call coverage and 
periodically thereafter to check on the status of the patients” being 
treated and managed by the residents. /d. at 191, 415 S.E.2d at 346. We 
also noted that the affidavits submitted on behalf of the defendant 
stated that an “on-call physician may take calls at home ‘unless a 
problem is specifically anticipated.’ ” Jd. This Court then concluded 
that, according to defendant’s own experts, “simply remaining at 
home and available to take telephone calls is not always an accept- 
able standard of care for supervision of residents.” Jd. We then held 
that defendant Dr. Kazior’s failure to call in and periodically check on 
the status of the patients being treated by the residents established “a 
genuine issue of material fact as to whether the defendant doctor 
breached the applicable standard of care and thereby proximately 
caused the plaintiffs’ injuries.” /d. 


Similarly, in the case at bar, defendant Dr. Borchert filed the affi- 
davits of Dr. Ernest Brown, Jr., and Dr. Samuel Wheatley in support of 
his motion for summary judgment. Both affiants stated that “the care 
and treatment rendered to the plaintiff... was appropriate and in all 
respects in accordance with the standards of practice for physicians 
engaged in the practice of obstetrics who possess training and expe- 
rience similar to the defendant who were engaged in such practice in 
the defendant’s community.” 


Defendant MacKenna presented three affidavits, including his 
own, to support his motion for summary judgment. Two of the affi- 
davits were given by Dr. Watson Bowes, Jr., and Dr. Joseph Ernest, III, 
faculty professors from the University of North Carolina School of 
Medicine and Bowman Gray School of Medicine, respectively, who 
are responsible for the supervision and training of OB resident plhysi- 
cians. These affiants stated that the protocol of their respective med- 
ical communities “did not require that an On Call Attending [P]hysi- 
cian personally examine each obstetrical patient who was admitted 
while he was on call, nor did the applicable procedures require that 
he review the medical chart of such patients.” Further, the affiants 
stated that the on-call attending physician “was permitted to afford 
coverage during the hours of his assignment by being immediately 
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accessible by telephone or pager” or “by either being present in the 
hospital or, unless a problem was present or specifically anticipated, 
by being present at his residence or other specified place” so as to be 
“immediately available” if his assistance was requested by a nurse or 
resident in obstetrics. 


The plaintiff, as guardian ad litem, responded with the sworn 
affidavits of Dr. J. Patrick Lavery and Dr. Harold Schulman, who are 
both Board-certified obstetricians and specialists in maternal and 
fetal medicine. Both affiants stated that, in their opinion, 


it was the obstetrical standard of care for fully trained obstetri- 
cians, such as Dr. MacKenna and Dr. Borchert, to fully supervise 
and be responsible for the acts of residents working under their 
exclusive control and supervision. It is the duty of a fully trained 
attending physician (who is supervising resident physicians) to 
know the competency level of the training physicians that they 
supervise. This duty to know the competency level of a training 
resident working under the supervision of an attending is neces- 
sary and required in order to provide safe and adequate patient 
care. It is my opinion, to a reasonable degree of medical certainty, 
that the labor and delivery records of Vickie Rouse demonstrate 
that the resident physicians caring for her were not able to give, 
and did not give, obstetrical care that complies with appropriate 
standards for obstetrical practice. Since the attending physician 
noted on the hospital chart of Vickie Rouse was Dr. Jarlath 
MacKenna, and since Dr. MacKenna shared an on-call schedule 
with other attending physicians, the appropriate standard of care 
to apply for Vickie Rouse’s obstetrical care is that of a fully 
trained attending obstetrician. Resident physicians, who manage 
the obstetrical care in the place of the attending physician caring 
for the patient, are under duty to bring to the patient the level and 
standard of care of an attending physician. They are working 
under the supervision of, and at the pleasure of, the attending 
physician who is responsible for the medical care delivered to the 
patient. 


Further, they stated that 


Dr. MacKenna and Dr. Borchert ... and the resident physicians 
who cared for [Ms. Rouse] at the direction and under the control 
of Dr. MacKenna and Dr. Borchert, deviated from the appropriate 
standards of practice in the following respects: 


(a) failure to recognize the abnormal labor pattern of Vickie 
Rouse and the fetal heart rate abnormalities; 
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(b) failure to determine the status of the fetus during labor by 
a scalp p.H. sample, when non-reassuring fetal heart tones 
continued; 


(c) failure to monitor the fetal heart rate from around 8:15 
p.m. when the scalp electrodes were removed until 8:53 p.m. 
when Travis Sentel Rouse was born; 


(d) failure to intervene with a Cesarean delivery at an appro- 
priate time[.] 


Finally, the affiants stated that, in their opinion, 


the appropriate standard of care in presence of the... docu- 
mented fetal heart tones was for the attending physician, or the 
resident physician acting in the place of and under the control of 
the attending physician, to either assure himself of fetal well 
being by means of scalp pH sample or otherwise, or do an earlier 
Cesarean section than was done... . [T]he appropriate standard 
of care was to not allow Vickie Rouse to remain in second stage 
of labor for 4 hours in the presence of the continuing fetal heart- 
tone abnormalities. 


... Dr. MacKenna and Dr. Borchert failed to adequately super- 
vise their assistants, the resident physicians, who were managing 
the obstetrical care of their patient. 


In addition, Dr. Robert Brame, Chairman of the Department of 
Obstetrics and Gynecology at the Hospital in August of 1982, testified 
by deposition regarding his expectations of an on-call attending 
physician. He explained his expectations by testifying to what he nor- 
mally does as an on-call attending physician. He testified as follows: 


I sort of patrol the area when I’m on call, which means I go in, and 
I—a common procedure this Thursday will be for me to go back 
and go over with the residents back there everybody who is on 
the board. 


I may or may not go in the rooms and look at the monitor 
tracings, look at patients, say hello. If it’s a patient who’s having 
no problem of any sort and I’ve been told that and I’m comfort- 
able with that assessment, I may not go into the room and see the 
patient physically. 


When asked whether Dr. Brame would have expected to be informed 
if there was an abnormal labor, he responded, “I would expect to 
learn that by my patrolling in and out.” Dr. Brame also testified that 
before leaving the patients to the nighttime on-call attending physi- 
cian, he would expect a daytime on-call attending physician to have 


196 IN THE SUPREME COURT 


ROUSE v. PITT COUNTY MEMORIAL HOSPITAL 
[343 N.C. 186 (1996)] 


assured himself that “the place was in proper order, that the patients 
were receiving proper care, and that there were no major problems 
that needed his attention. ... [T]he attending should have known 
what was going on in the house, who was having a problem, what the 
anticipated problems might have been during the evening and night- 
time.” He also testified that he expected that the attending physician, 
before leaving the hospital, would have walked through the floor and 
assured himself that there were no ongoing problems that did not 
require his staying and managing the situation. Finally, the Hospital’s 
rules and regulations state in paragraph 6 that “the attending practi- 
tioner shall be responsible for reading all [clinical entries in the med- 
ical record]. All formal entries (such as history and physical exami- 
nation, operative reports, and discharge summaries) shall be 
countersigned (authenticated) by the attending practitioner.” 


Following the analysis in Mozingo, defendant MacKenna and oth- 
ers testified by deposition that the duty of an attending obstetrician is 
“It]o be available for consultation to the residents.” Dr. MacKenna tes- 
tified that, generally, he would “make morning rounds with the resi- 
dents,” and “then the attending physician would sort of then be avail- 
able.” However, there was no evidence presented that on the day in 
question, 12 August 1982, defendant Dr. MacKenna followed this 
practice. 


Likewise, defendant Dr. Borchert testified during his deposition 
that 


[m]y responsibility for caring for Ms. Rouse was to be available to 
respond to assist in her care in any way, to assist the resident in 
any way, if called upon, to provide care for Ms. Rouse and to 
respond when such request was made. Unless I had knowledge 
that something was irregular about her care or something pre- 
sented an increased risk so far as her care is concerned or some- 
thing was unusual about her care, I probably would not intervene 
unless asked to or notified by the resident. 


While defendant Borchert maintains that he began his on-call duty, as 
he usually does, by checking with the resident physicians on the con- 
ditions of all the patients, the evidence presented established only his 
usual practice. Defendant Borchert specifically testified that he was 
unable to recall whether he went to the labor and delivery room to 
check on the status of the patients on the day that plaintiff delivered 
her child. Moreover, Dr. Watkins, the chief OB resident on duty on the 
date in question, testified by deposition that usually an attending 
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physician is “kept fairly well abreast of what was going on, himself{,] 
... without being asked.” 


Finally, plaintiffs’ medical charts reveal no notations by either 
defendant or by any of the OB resident physicians on duty that indi- 
cate that they had toured the ward or examined Ms. Rouse. From the 
time of Ms. Rouse’s arrival at the Hospital around 8:20 a.m. until 8:30 
p.m. when the cesarean section was begun, her care was provided 
solely by resident physicians. 


The evidence forecast by the plaintiff, as guardian ad litem, 
establishes a genuine issue of material fact as to whether the defend- 
ants breached the applicable standard of care and thereby proxi- 
mately caused the plaintiff’s injuries. Such issues are questions for 
the jury. Mozingo, 331 N.C. at 191, 415 S.E.2d at 346. Therefore, based 
on plaintiff's forecast of evidence, we conclude that the trial court 
erred in entering summary judgment for the defendants and affirm 
the decision of the Court of Appeals reversing the trial judge on this 
issue. 


II. 


[2] Secondly, defendants contend that the Court of Appeals erred in 
reversing the trial court’s granting of summary judgment in favor of 
defendants MacKenna and Borchert on the issue of their vicarious lia- 
bility under the “borrowed servant” doctrine for the alleged negli- 
gence of the resident physicians. 


This Court has previously examined the liability based on a the- 
ory of vicarious liability of medical professionals in supervisory 
capacities. “As a general rule, a physician who exercises due care is 
not liable for the negligence of nurses, attendants or interns who are 
not his employees.” Davis v. Wilson, 265 N.C. 139, 146, 143 S.i.2d 
107, 112 (1965). However, “{o]ne who borrows another’s employee 
may be considered a temporary master liable in respondeat superior 
for the borrowed employee's negligent acts if [he] acquir[es] the same 
right of control over the employee as originally possessed by the 
lending employer.” Harris v. Miller, 335 N.C. 379, 387, 438 $8.E.2d 731, 
735 (1994). 


Whether a servant furnished by one person to another becomes the 
employe (sic) of the person to whom he is loaned [depends on] 
whether he passes under the latter’s right of control with regard 
not only to the work to be done but also to the manner of per- 
forming it.... A servant is the employe (sic) of the person who has 
the right of controlling the manner of his performance of the work, 
irrespective of whether he actually exercises that control or not. 
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Id. (emphasis in original) (alteration in original) (setting out the tra- 
ditional test of liability under the borrowed servant doctrine) (quot- 
ing Weaver v. Bennett, 259 N.C. 16, 28, 129 S.E.2d 610, 618 (1963)). 


“Residents are trained professionals and should be able to per- 
form duties commensurate with their training without direct supervi- 
sion.” Stewart R. Reuter, M.D., J.D., Professional Liability am 
Postgraduate Medical Education—Who is Liable for Resident 
Negligence?, 15 J. Legal Med. 485, 505 (1994). “[R]esidents should be 
able to carry out an attending physician’s orders in the physician’s 
absence and the failure to do So in a reasonable manner should not 
cause the attending physician to become a borrowing employer.” Id. 
“Absent evidence to the contrary, the presumption exists that the hos- 
pital intends to retain the right to control the activities of its house 
staff unless it specifically relinquishes such control.” /d.; see Harris, 
335 N.C. at 388, 438 S.E.2d at 736 (“Absent evidence to the contrary, 
the original employer is presumed to retain the right of control.”). 


Turning now to the question of whether the trial court erred in 
granting defendants MacKenna’s and Borchert’s motions for summary 
judgment on plaintiff’s vicarious liability claims, our first task in ana- 
lyzing the applicability of the “borrowed servant” doctrine is to deter- 
mine whether this doctrine is implicated in the context of the on-call 
attending physician situation such as that under review. The thresh- 
old question is whether the resident physicians were general employ- 
ees of the Hospital. 


It is uncontested that the resident physicians involved in this case 
were employees of the Hospital. They were paid by the Hospital, 
spent all of their working hours under the direction of Hospital staff, 
and did not maintain a practice of their own. Moreover, upon the 
review of paragraph H of the by-laws of the medical staff of the 
Hospital, resident physicians are considered the “house staff” of the 
Hospital. 


Having established that the Hospital is the resident physicians’ 
general employer, the next matter to be determined is whether the 
Hospital’s liability for the resident physicians’ negligence shifted to 
defendants—that is, whether there is a sufficient forecast of evidence 
to prove that defendants, as the on-call attending physicians, had the 
right of control, Harris, 335 N.C. at 387, 438 8.E.2d at 735, over the 
resident physicians’ manner of performance of their duties. Plaintiff 
Rouse, as guardian ad litem, argues that the forecast of evidence 
shows that although the house staff or resident physicians managed 
plaintiff Rouse’s care, defendants MacKenna and Borchert had con- 
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trol over and the right to control the resident physicians’ provision of 
her medical care and treatment because she was in fact the patient of 
the attending physicians, who were required to supervise and direct 
the resident physicians. 


Plaintiff relies on the case of Harris v. Miller, the most recent 
North Carolina case discussing the “borrowed servant” doctrine. In 
Harris, this Court dealt with the liability of a surgeon for the negli- 
gence of a nurse anesthetist during an operation. Harris specifically 
addressed the issue of a surgeon's liability for operating personnel 
working with him throughout the course of an operation. Jd. at 395, 
438 S.E.2d at 740. This Court concluded that “[w]hether a surgeon 
may be held vicariously liable for the negligence of one assisting in 
the operation depends on whether, in the particular case, the surgeon 
had the right to control the manner in which the assistant performed.” 
Id. Consequently, the Court of Appeals in the case at bar concluded 
that the issue of defendants’ liability turned on whether the defend- 
ants “had the right to control the manner of the residents’ perform- 
ance of their duties.” Rouse, 116 N.C. App. at 248, 447 S.E.2d at 599. 


We find the circumstances in Harris wholly distinguishable from 
the instant case because the Harris decision was limited to deciding 
the proper application of the “borrowed servant” doctrine in the con- 
text of determining the liability of a surgeon for the negligence of 
operating room personnel over whom he had direct and actual con- 
trol during the operation. This is not the situation in the case at bar. 


Defendants argue that under circumstances such as when an 
attending physician is on-call, the “borrowed servant” doctrine is not 
even implicated unless the resident is in the presence of the attending 
physician and is acting under that attending physician’s direct super- 
vision and control. Defendant’s argument is based on our decision in 
the case of Davis, 265 N.C. 139, 143 S.E.2d 107. However, we find 
defendants’ reliance on Davis misplaced. 


In Davis, the plaintiff sued the defendant physicians for the neg- 
ligence of a medical technologist who had mislabeled a blood sample, 
which resulted in the death of a patient. Dr. Wilson, one of the defend- 
ants, was hired by Rex Hospital as chief of the laboratory department 
or chief pathologist and had supervisory responsibilities, under the 
control of the hospital director and the board of trustees, over the 
negligent medical technologist. This Court held that none of the 
defendants were vicariously liable for the technologist’s negligence 
because of the evidence that showed that the defendants and the 
medical technologist were employees of and paid by the hospital; that 
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none of the “defendants, or any one of them, knew that Mrs. Davis 
was in Rex Hospital for surgery or that blood for transfusion had been 
requested for her and furnished by the laboratory department of the 
hospital”; and that “[the medical technologist] was not an agent or 
employee or servant of the three defendant doctors, or any one of 
them.” /d. at 148, 143 S.E.2d at 118. 


Unlike the case at bar, Davis turned on the fact that the defend- 
ants and the medical technologist were all employees of the same 
entity—Rex Hospital; therefore, the medical technologist could not 
be an employee of the defendant doctors. Here, defendants are 
employed by the East Carolina University (“ECU”) School of 
Medicine as members of the faculty, and the resident physicians are 
employees of the Hospital. 


“Where the parties have made an explicit agreement regarding 
the right of control, this agreement will be dispositive.” Harris, 335 
N.C. at 387, 488 S.E.2d at 735 (citing Producers Chemical Co. v. 
McKay, 366 S.W.2d 220, 226 (Tex. 1963) (“When a contract, written or 
oral, between two employers expressly provides that one or the other 
shall have right of control, solution of the [borrowed servant] ques- 
tion is relatively simple.”). The forecast of evidence in this case 
shows that the ECU School of Medicine and the Hospital entered into 
an “Agreement of Affiliation” whereby the Hospital delegated its 
responsibility to supervise and control the resident physicians’ per- 
formance of duties to the ECU School of Medicine’s dean and faculty 
members. Defendants MacKenna and Borchert were employed by the 
ECU School of Medicine as members of the faculty and were not 
employees of the Hospital. Paragraph C of the agreement provides 
that “medical students and house staff shall be responsibly involved 
in patient care under the supervision of the Dean and the faculty of 
the School of Medicine.” The Hospital’s rules and regulations specify 
that “a patient may be admitted to the hospital only by a member of 
the medical staff.” The Hospital’s trustee bylaws provide that “[o]nly 
a licensed physician with clinical privileges shall be directly respon- 
sible for a patient’s diagnosis and treatment.” Paragraph H of the 
Hospital’s medical bylaws provides that “the house staff officer will 
only practice under the direction of the department chairman or his 
delegate. Each chairman is finally responsible for the action of the 
house staff officers in his department.” The medical bylaws also pro- 
vide that only physicians who are Board-certified or Board-eligible— 
those who have completed their residency—by the American Board 
of Obstetrics and Gynecology are eligible for clinical privileges. 
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As we have previously stated, in this case, because plaintiff Rouse 
was an indigent patient, she was admitted to the service of defendant 
MacKenna. Defendants MacKenna and Borchert hold unlimited 
licenses to practice medicine and are Board-certified and, therefore, 
had been granted clinical privileges at the Hospital; the resident 
physicians were not eligible for clinical privileges. In addition, 
Dr. Borchert gave a description of his understanding of what supervi- 
sion of the resident physicians entailed: 


Supervision can vary depending upon again the extended training 
of the residents. At times, I think supervision can be actually 
doing a task in the form of teaching. That’s also supervision. | 
think supervision could be holding someone's hand while they do 
something. I think supervision could be observing them while 
they do something and commenting about their performance. | 
think supervision could say please don’t do that; let me do that. | 
think supervision could be a combination of ail these things, but 
basically I think supervision involves being able to respond when 
called on to help. Supervision involves being certain that the 
patient is being cared for well. 


Finally, plaintiffs experts averred in their affidavits that the resident 
physicians worked “under the supervision of, and at the pleasure of, 
the attending physician who is responsible for the medical care deliv- 
ered to the patient.” (Emphasis added. ) 


While there is evidence in the record that the Hospital retained 
the authority to hire, pay, discipline, and terminate the resident physi- 
cians and the ultimate authority to grant hospital privileges to resi- 
dents to perform certain tasks (i.e, emergency cesarean sections by 
fourth-year resident physicians), there is also evidence that tends to 
show that the Hospital delegated the right to control the resident 
physicians’ manner of performance related to the provision of med- 
ical services to patients exclusively to the ECU School of Medicine's 
department chairperson or his delegates (i.e., ECU faculty attending 
physicians who had been granted clinical privileges at the Hospital), 
thereby allowing the resident physicians’ negligence to be imputed to 
the attending physicians. This conclusion is further supported by the 
fact that the Hospital did not employ an obstetrician and thus pre- 
sumably did not itself have the means of controlling obstetrical deci- 
sions. See Harris, 335 N.C. at 397, 438 S.E.2d at 741. Therefore, based 
on the foregoing, we must conclude that plaintiff's forecast of the 
evidence is sufficient to raise a genuine issue of material fact as to 
whether defendants MacKenna and Borchert had the right to control 
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the resident physicians’ performance of their duties. We hold that the 
trial court improperly entered summary judgment for defendants on 
the claims of the negligent supervision and vicarious liability based 
on the “borrowed servant” doctrine. The decision of the Court of 
Appeals is 


AFFIRMED. 


Justice PARKER did not participate in the consideration or deci- 
sion of this case. 


STATE OF NORTH CAROLINA v. NORMAN LEE OLIVER, JR. 


No, 378PA95 
(Filed 10 May 1996) 


1. Automobiles and Other Vehicles § 115 (NCI4th); 
Constitutional Law § 172 (NC14th)— DWI arrest—adminis- 
trative revocation of driver’s license—subsequent criminal 
prosecution—no double jeopardy 


The ten-day administrative revocation of defendant’s driver’s 
license under N.C.G.S. § 20-16.5 after his arrest for DWI and the 
$50 restoration fee constitute a remedial highway safety measure 
and not punishment for purposes of double jeopardy analysis; 
therefore, defendant’s subsequent conviction for DWI did not 
amount to a second punishment for the same offense in violation 
of the Double Jeopardy Clause of the United States Constitution 
and the Law of the Land Clause of the North Carolina 
Constitution. U.S. Const. amend. V; N.C. Const. art. I, § 19. 


Am Jur 2d, Automobile Insurance § 71; Automobiles 
and Highway Traffic § 310; Criminal Law §§ 258 et seq. 


Validity and application of statute or regulation autho- 
rizing revocation or suspension of driver’s license for rea- 
son unrelated to use of, or ability to operate, motor vehi- 
cle. 18 ALR5th 542. 


2. Evidence and Witnesses §§ 1831, 2311 (NCI4th)— chemical 
analysis of breath—notice of rights by arresting officer— 
admissibility of results 


In enacting N.C.G.S. § 20-16.2(a), the legislature did not 
intend to require an officer, other than the arresting officer, to 
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notify a person charged with DWI of his rights regarding chemi- 
cal analysis of the breath in order for the test results to be admis- 
sible in the criminal prosecution for DWI; rather, the legislature 
intended to permit a qualified arresting officer to notify defend- 
ant of his rights, orally or in writing, regarding a chemical analy- 
sis of the breath. The requirements governing the admissibility of 
a chemical breath analysis were satisfied in this DWI case where 
the arresting officer notified defendant of his rights; defendant 
and the State stipulated that the arresting officer was certified as 
a chemical analyst by the N.C. Department of Human Resources 
at the time he conducted the chemical analysis of defendant's 
breath; and defendant’s alcohol concentration was tested by an 
automated instrument which prints the results of the chemical 
analysis. N.C.G.S. §§ 20-139.1(a) and (b). 


Am Jur 2d, Automobiles and Highway Traffic §§ 505- 
307; Evidence §§ 1021, 1022. 


Driving while intoxicated—duty of law enforcement 
officer to offer suspect chemical sobriety test under 
implied consent law. 95 ALR3d 710. 


Necessity and sufficiency of proof that tests of blood 
alcohol concentration were conducted in conformance with 
prescribed methods. 96 ALR3d 745. 


Drunk driving—Motorist’s right to private sobriety 
test. 45 ALR4th 11. 


. Automobiles and Other Vehicles § 852 (NCI4th); Criminal 
Law § 904 (NCI4th)— impaired driving—disjunctive 
instruction—unanimity of verdict 

The trial court did not allow a nonunanimous verdict in vio- 
lation of Art. I, § 24 of the N.C. Constitution and N.C.G.S. 
§ 15A-1237(b) by its instruction allowing the jury to find defend- 
ant guilty of impaired driving if it found beyond a reasonable 
doubt that defendant drove a vehicle on a highway in this state 
while he was under the influence of an impairing substance or 
had an alcohol concentration of 0.08 or more at a relevant time 
after driving, since N.C.G.S. § 20-138.1 creates one offense which 
may be proved by either or both theories detailed in subsections 
(1) and (2), and the jury could unanimously find defendant guilty 
of the single offense of impaired driving even though some of the 
jurors may have found that defendant was under the influence of 
an impairing substance and other jurors may have found that 
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defendant’s alcohol concentration was 0.08 or more at some rele- 
vant time after driving. 


Am Jur 2d, Criminal Law § 892; Trial §§ 1750 et seq. 


Right to trial by jury in criminal prosecution for driving 
while intoxicated or similar offense. 16 ALR3d 1373. 


Justice WEBB dissenting. 


On discretionary review pursuant to N.C.G.S. § 7A-31 prior to a 
determination by the Court of Appeals of defendant’s conviction for 
driving while impaired entered by Allen (J.B., Jr.), J., at the 26 June 
1995 Criminal Session of Superior Court, Alamance County. Heard in 
the Supreme Court 15 December 1995. 


Michael F. Easley, Attorney General, by Isaac T. Avery, III, 
Special Deputy Attorney General, for the State. 


Hunt and White, by George E. Hunt and Octavis White, Jr., for 
defendant-appellant. 


Wyatt & Cunningham, by James Fi Wyatt, II, and John R. 
Cunningham, ITT; and Rawls & Dickinson, by Eben T. Rawls, on 
behalf of The North Carolina Academy of Trial Lawyers, amicus 
curiae. 


LAKE, Justice. 


Defendant appeals his conviction and sentence for driving while 
impaired (“DWI”) in violation of N.C.G.S. § 20-138.1. Defendant con- 
tends his conviction must be reversed because: (1) the administrative 
license revocation proceeding which resulted in defendant’s driver's 
license being revoked for ten days barred defendant’s subsequent 
criminal prosecution for DWI under the principles of double jeop- 
ardy; (2) the arresting officer informed defendant of his rights regard- 
ing the chemical analysis of his breath for alcohol concentration 
rather than allowing another officer to do so, which violated N.C.G.S. 
§ 20-16.2(a) and required the suppression of defendant’s breath test 
result in his criminal prosecution for DWI; and (8) the trial court 
instructed the jury in such a way as to allow a nonunanimous verdict, 
which violated the North Carolina Constitution and N.C.G.S. 
§ 15A-1237(b). For the reasons which follow, we affirm defendant’s 
conviction and sentence. 


On 24 June 1994, Trooper E.L. Morris charged defendant with 
DWI in violation of N.C.G.S. § 20-138.1. Defendant submitted to a 
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chemical analysis of his breath to determine his alcohol concentra- 
tion using an Intoxilyzer 5000, and prior to the chemical analysis, 
Trooper Morris notified defendant of his rights regarding the 
Intoxilyzer 5000. At the time defendant was tested, Trooper Morris 
was a certified chemical analyst with the North Carolina Department 
of Human Resources. The chemical analysis of defendant’s breath 
revealed defendant’s alcohol concentration was 0.08. Trooper Morris 
completed and filed an affidavit and revocation report regarding the 
analysis result. Upon review by a magistrate, a revocation order was 
entered 24 June 1994 revoking defendant’s driver’s license for ten 
days. The Division of Motor Vehicles restored defendant’s driver’s 
license at the expiration of the ten days upon defendant’s payment of 
a $50 restoration fee. 


On 4 May 1995, defendant was found guilty of DWI in district 
court; defendant appealed to superior court. Defendant filed a motion 
to dismiss the DWI charge against him on the ground that the Double 
Jeopardy Clause of the Fifth Amendment to the United States 
Constitution prevented his prosecution for DWI and filed a motion to 
suppress the result of the Intoxilyzer 5000 test on the ground that 
Trooper Morris failed to take defendant before another officer to 
inform defendant of his rights in accord with N.C.G.S. § 20-16.2(a). 
Both motions were denied by Judge J.B. Allen, Jr. On 28 June 1995, a 
jury found defendant guilty of DWI. 


I. 


[1] Defendant contends that the Double Jeopardy Clause of the 
United States Constitution and the Law of the Land Clause of the 
North Carolina Constitution prohibited defendant’s conviction for 
DWI because he allegedly had already been punished for this offense. 


The Double Jeopardy Clause “protects against a second prosecu- 
tion for the same offense after acquittal. It protects against a second 
prosecution for the same offense after conviction. And it protects 
against multiple punishments for the same offense.” North Carolina 
v. Pearce, 395 U.S. 711, 717, 23 L. Ed. 2d 656, 664-65 (1969) (footnotes 
omitted), companion case overruled on other grounds by Alabama 
v. Smith, 490 U.S. 794, 104 L. Ed. 2d 865 (1989). The Law of the Land 
Clause incorporates similar protections under the North Carolina 
Constitution. See N.C. Const. art. I, § 19. In this case, defendant con- 
tends that the guarantee against double jeopardy has been implicated 
because he was doubly punished in separate proceedings which were 
based on the same offense. More specifically, defendant argues that 
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the ten-day administrative revocation of his driver’s license consti- 
tutes punishment for purposes of double jeopardy analysis, and thus, 
his subsequent criminal conviction for DWI amounts to a second pun- 
ishment for the same offense. The State responds that the ten-day 
driver’s license revocation is a highway safety measure, not punish- 
ment; therefore, according to the State, there is no double jeopardy 
violation. We agree with the State in this regard. 


Defendant relies upon three cases from the United States 
Supreme Court: United States v. Halper, 490 U.S. 435, 104 L. Ed. 2d 
487 (1989); Austin v. United States, 509 U.S. 602, 125 L. Ed. 2d 488 
(1993); and Department of Revenue v. Kurth Ranch, —— U.S. —, 128 
L. Ed. 2d 767 (1994). Under these cases, defendant contends that the 
term “punishment” for purposes of double jeopardy analysis is now to 
be afforded a much broader definition than that traditionally 
employed. Defendant states that Halper began this trend of broadly 
interpreting punishment and that a sanction must now be classified as 
punishment when the sanction, though serving remedial goals, also 
serves the twin aims of punishment—deterrence and retribution. 


In United States v. Halper, the United States Supreme Court 
phrased the dispositive question as “whether and under what circum- 
stances a civil penalty may constitute ‘punishment’ for the purposes 
of double jeopardy analysis.” 490 U.S. at 436, 104 L. Ed. 2d at 494. The 
Court noted first that in identifying the inherent nature of a proceed- 
ing, labels of “criminal” and “civil” were not of paramount importance 
and “that in determining whether a particular civil sanction consti- 
tutes criminal punishment, it is the purposes actually served by the 
sanction in question, not the underlying nature of the proceeding giv- 
ing rise to the sanction, that must be evaluated.” Jd. at 447 n.7, 104 
L. Ed. 2d at 501 n.7. The Court announced what it termed as a “rule 
for the rare case,” id. at 449, 104 L. Ed. 2d at 502, and explained: 


[A] civil as well as a criminal sanction constitutes punishment 
when the sanction as applied in the individual case serves the 
goals of punishment. 


. .. [P]unishment serves the twin aims of retribution and 
deterrence. ... [A] civil sanction that cannot fairly be said solely 
to serve a remedial purpose, but rather can only be explained as 
also serving either retributive or deterrent purposes, is punish- 
ment, as we have come to understand the term. We therefore hold 
that under the Double Jeopardy Clause a defendant who already 
has been punished in a criminal prosecution may not be sub- 
jected to an additional civil sanction to the extent that the second 
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sanction may not fairly be characterized as remedial, but only as 
a deterrent or retribution. 


Id. at 448-49, 104 L. Ed. 2d at 501-02 (citations omitted). 


Next, the Supreme Court decided Austin v. United States, 509 
U.S. 602, 125 L. Ed. 2d 488. Citing Halper's formula for determining 
whether a sanction constitutes punishment, the Court held that a civil 
forfeiture of property under 21 U.S.C. § 881(a)(4) and (7), as applied 
in Austin, equaled punishment and was, therefore, “subject to the 
limitations of the Eighth Amendment’s Excessive Fines Clause.” 
Austin, 509 U.S. at —, 125 L. Ed. 2d at 506. The Supreme Court later 
decided Department of Revenue v. Kurth Ranch, —- U.S. —. 128 
L. Ed. 2d 767. Again, relying on Halper, the Court determined that 
Montana’s Dangerous Drug Tax Act, as applied in Kurth Ranch, was 
“too far-removed in crucial respects from a standard tax assessment 
to escape characterization as punishment for the purpose of Double 
Jeopardy analysis.” Kurth Ranch, —— U.S. at ——, 128 L. Ed. 2d at 781. 


Thus, the narrow issue before this Court is whether the ten-day 
driver’s license revocation under N.C.G.S. § 20-16.5 cannot fairly be 
said to serve a remedial purpose because the revocation also serves 
the goals of punishment such that defendant's subsequent criminal 
conviction for DWI amounts to a second punishment for the same 
offense in violation of the Double Jeopardy Clause. For the following 
reasons, we conclude that the ten-day driver’s license revocation does 
not constitute punishment as such, and consequently, defendant's 
criminal conviction for DWI did not violate the Double Jeopardy 
Clause. 


Historically, this Court has long viewed drivers’ license revoca- 
tions as civil, not criminal, in nature. See Seders v. Powell, 298 N.C. 
453, 462, 259 S.E.2d 544, 550 (1979) C[R]evocation proceedings are 
civil because they are not intended to punish the offending driver but 
to protect other members of the driving public.”); State v. Cariisle, 
285 N.C. 229, 232, 204 S.E.2d 15, 16 (1974) (The purpose of a revoca- 
tion proceeding is not to punish the offender, but to remove from the 
highway one who is a potential danger to himself and other travel- 
ers.”); Joyner v. Garrett, 279 N.C. 226, 234, 182 $.E.2d 553, 559 (1971) 
(“Proceedings involving the suspension or revocation of a license to 
operate a motor vehicle are civil and not criminal in nature, and the 
revocation of a license is no part of the punishment for the crime for 
which the licensee was arrested.”); Honeycutt v. Scheidt, 254 N.C. 
607, 610, 119 S.E.2d 777, 780 (1961) (“The purpose of the suspension 
or revocation of a driver’s license is to protect the public and not to 
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punish the licensee.”); Harrell v. Scheidt, 243 N.C. 735, 739, 92 S.E.2d 
182, 185 (1956) (“[T]he revocation of a license to operate a motor 
vehicle is not a part of, nor within the limits of punishment to be fixed 
by the court, wherein the offender is tried.”). 


In Henry v. Edmisten, 315 N.C. 474, 340 S.E.2d 720 (1986), this 
Court reviewed the statute presently at issue, N.C.G.S. § 20-16.5, and 
held that it did not offend the Due Process and the Equal Protection 
Clauses of the Fourteenth Amendment to the United States 
Constitution or the Law of the Land and the Equal Protection Clauses 
of the North Carolina Constitution. In the Court’s analysis under the 
Law of the Land Clause, the Court labeled N.C.G.S. § 20-16.5 as reme- 
dial rather than punitive and noted: 


After a person charged with impaired driving fails a breath 
test, prompt remedial action by the [S]tate is needed. Such a per- 
son...represents a demonstrated present as well as [an] appre- 
ciable future hazard to highway safety. The safety of the impaired 
driver and other people using the [S]tate’s highways depends 
upon immediately denying the impaired driver access to the pub- 
lic roads. 


Henry, 315 N.C. at 494, 340 S.E.2d at 733. While the Court explicitly 
recognized that the substance of the law, not the label given to it by 
the legislature, governed, the Court cited as additional support for its 
decision the fact that N.C.G.S. § 20-16.5(0) provides: “ ‘Proceedings 
under this section are civil actions, and must be identified by the cap- 
tion “In the Matter of .”*’” Td. at 495, 340 S.E.2d at 734 (quoting 
N.C.G.S. § 20-16.5(0)). 


Defendant, however, argues that Henry is inapplicable to the 
present case for a variety of reasons. After careful consideration of 
each, we must disagree. While Henry did not present the Court, as we 
have previously noted, with an issue involving the principles of dou- 
ble jeopardy, we nevertheless find persuasive the Court’s analysis and 
conclusion that N.C.G.S. § 20-16.5 is remedial. 


Defendant cites the following legislative commentary on N.C.G:S. 
§ 20-16.5 and contends the commentary establishes that the ten-day 
driver's license revocation has deterrent and retributive purposes, 
and consequently, the statute cannot be said to serve solely remedial 
purposes: 





This [revocation] provision serves a couple of functions impor- 
tant to the Governor and the proponents of the bill. First, it pro- 
vides an immediate “slap in the face” to virtually all drivers 
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charged with DWI. Second, the fact that it is imposed independ- 
ent of the trial on the criminal charge makes it more certain that 
a sanction will be imposed, regardless of the defendant’s status or 
his lawyer's expertise. 


Ann L. Sawyer, North Carolina Legistation 19853: A Summary of 
Legislation in the 1983 General Assembly of Interest to North 
Carolina Public Officials, “Impaired Driving: The Safe Roads Act,” 
117 (Institute of Government, Univ. of N.C. at Chapel Hill, 1983). 
However, the Court in Henry, confronted by this same legislative 
commentary, rejected defendant’s argument: 


We conclude, nevertheless, that the summary revocation pro- 
cedure of § 16.5 is not a punishment but a highway safety mea- 
sure. Whatever the intent of individual proponents of the bill, the 
bill as finally enacted reflects an intent by the legislature for the 
revocation provision to be a remedial measure. ... Revocation is 
not added punishment for a criminal act but a finding that a driver 
is no longer fit to hold and enjoy the driving privilege which the 
[S]tate has granted under its police power. 


Henry, 315 N.C. at 495-96, 340 S.E.2d at 734. 


We are not persuaded in light of Halper, Austin or Kurth Ranch 
to depart from the repeated holdings of this Court characterizing the 
purpose of drivers’ license revocations as remedial rather than as 
punishment. Halper did not hold that every civil sanction be viewed 
as punishment, as defendant urges; rather, the Court labeled its hold- 
ing as a “rule for the rare case” and noted that the sanction of more 
than $130,000 Halper faced was “overwhelmingly disproportionate to 
the damages he has caused.” Halper, 490 U.S at 449, 104 L. Ed. 2d at 
502. In contrast, the temporary ten-day driver’s license revocation 
provided for in N.C.G.S. § 20-16.5 and the $50 restoration fee are nei- 
ther excessive nor overwhelmingly disproportionate responses to the 
immediate dangers an impaired driver poses to the public and him- 
self. An impaired driver presents an immediate, emergency situation, 
and swift action is required to remove the unfit driver from the high- 
ways in order to protect the public. We do not pretend to ignore that 
a driver’s license revocation, even of short duration, may, for some, 
have a deterrent effect. However, as the United States Supreme Court 
recognized, whether a particular sanction constitutes punishment 
need not be determined from the defendant’s perspective since “even 
remedial sanctions carry the sting of punishment.” Halper, 490 U.S. at 
447 n.7, 104 L. Ed. 2d at 501 n.7. Indeed, any deterrent effect a driver's 
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license revocation may have upon the impaired driver is merely inci- 
dental to the overriding purpose of protecting the public’s safety. By 
our decision, we join with the majority of states which have consid- 
ered this issue and held that a DWI conviction after a defendant has 
had his or her driver’s license revoked does not violate the Double 
Jeopardy Clause.’ 


Moreover, this Court has long held that a driver’s license “is not a 
natural or unrestricted right, nor is it a contract or property right in 
the constitutional sense. It is a conditional privilege, and the General 
Assembly has full authority to prescribe the conditions upon which 
licenses may be issued and revoked.” Joyner, 279 N.C. at 235, 182 
S.E.2d at 559; see Harrell, 243 N.C. 735, 92 S.E.2d 182. The ten-day 
driver’s license revocation provided for in N.C.G.S. § 20-16.5 merely 
signifies the failure of the driver to adhere to the conditions imposed 
by the legislature on the driver’s license. As such, it is not 
punishment. 


In conclusion, we hold that the ten-day driver’s license revocation 
provided for under N.C.G.S. § 20-16.5 and the $50 restoration fee do 
not constitute punishment for purposes of double jeopardy analysis. 
Consequently, defendant’s subsequent prosecution for DWI did not 
violate the Double Jeopardy Clause. This assignment of error is 
overruled. 


I. 


[2] In another assignment of error, defendant contends that N.C.G:S. 
§ 20-16.2(a) requires an officer, other than the arresting officer, to 
notify a person charged with an implied-consent offense of his rights 
regarding chemical analysis of the breath in order for the test results 
to be admissible in a criminal prosecution for DWI. Defendant argues 
that Trooper Morris informed defendant of his rights rather than hav- 


1. See State v. Zerkel, 900 P.2d 744 (Alaska Ct. App. 1995); State v. Nichols, 169 
Ariz. 409, 819 P.2d 995 (Ct. App. 1991); Ellis v. Pierce, 230 Cal. App. 3d 1557, 282 Cal. 
Rptr. 93 (1991); Davidson v. Mackinnon, 656 So. 2d 223 (Fla. Dist. Ct. App.), dise. rev. 
denied, 662 So. 2d 931 (Fla. 1995); Gomez v. State, 621 So. 2d 578 (Fla. Dist. Ct. App. 
1993); Freeman v. State, 611 So. 2d 1260 (Fla. Dist. Ct. App. 1992), disc. rev. denied, 
623 So, 2d 493 (Fla.), cert. denied, ——- U.S. —, 126 L. Ed. 2d 361 (1993); State v. Higa, 
79 Haw. 1, 897 P.2d 928 (1995); State v. Funke, 581 N.W.2d 124 (lowa 1995); State v. 
Maze, 16 Kan. App. 2d 527, 825 P.2d 1169 (1992); Butler v. Department of Public Safety, 
609 So. 2d 790 (La. 1992); State v. Savard, 659 A.2d 1265 (Me. 1995); Johnson v. State, 
95 Md. App. 561, 622 A.2d 199 (1993); State v. Hanson, 543 N.W.2d 84 (Minn. 1996) (en 
banc); State v. Young, 249 Neb. 539, 544 N.W.2d 808 (1996), State v. Cassady, 140 N.H. 
46, 662 A.2d 955 (1995); Helber v. State, 915 S.W.2d 955 (Tex. Ct. App. 1996); State v. 
Strong, 158 Vt. 56, 605 A.2d 510 (1992). 
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ing another officer do so, and thus, the results of the chemical analy- 
sis of defendant’s breath should have been inadmissible at his DWI 
trial. 


Defendant relies upon Nicholson v. Killens, 116 N.C. App. 473, 
448 S.E.2d 542 (1994), as support for his contention. Nicholson 
involved an appeal of a superior court’s order rescinding the admin- 
istrative revocation of Nicholson’s driver’s license for willfully refus- 
ing to submit to a chemical breath analysis pursuant to N.C.G.S. 
§ 20-16.2(d). The Court of Appeals affirmed and held that N.C.G.S. 
§ 20-16.2 requires an arresting officer to take a defendant before 
another officer who is to inform defendant, both orally and in writing, 
of the rights enumerated in N.C.G.S. § 20-16.2(a). Nicholson, 116 N.C. 
App. at 477, 448 S.E.2d at 544. In the present case, defendant 
acknowledges that the Court of Appeals limited its holding in 
Nicholson to “the governing statutes relating to the statutorily man- 
dated twelve (12) month administrative revocation of petitioner's 
driver’s license for refusal to submit to breath analysis pursuant to 
G.S. 20-16.2.” Id. at 478-79, 448 S.E.2d at 545. With regard to the fail- 
ure of the arresting officer to take defendant before another officer to 
inform defendant of his rights, the court stated that: 


This failure has no adverse effect whatever on any subsequent 
criminal prosecution for driving while impaired ... . Likewise 
(the court’s] decision here has no adverse effect whatever on the 
admissibility of the results of the breath analysis using an auto- 
mated breath instrument that prints the result of its analysis, 
where a driver has agreed to submit to the breath analysis. 


Id. at 478, 448 S.E.2d at 544. However, defendant nevertheless urges 
this Court to apply Nicholson to the facts of the present case even 
though the present case does not involve a driver's license revocation 
for refusal to submit to a chemical breath analysis. We decline to do 
so. 


N.C.G.S. § 20-16.2 sets forth the procedures for notifying a 
defendant of his rights with respect to chemical analysis of the breath 
as well as for notifying a defendant of his rights with respect to chem- 
ical analysis of the blood. The portion of N.C.G.S. § 20-16.2(a), in 
effect at the time of defendant’s trial, dealing with chemical analysis 
of the breath provides in pertinent part: 


[Bjefore any type of chemical analysis is administered the person 
charged must be taken before a chemical analyst authorized to 
administer a test of a person’s breath, who must inform the per- 
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son orally and also give the person a notice in writing [of the 
rights enumerated in N.C.G.S. § 20-16.2(a)]. 


N.C.G.S. § 20-16.2(a) (1993) (amended 1995). However, the portion of 
N.C.G:S. § 20-16.2(a) dealing with chemical analysis of the blood pro- 
vides that “the charging officer or the arresting officer may give the 
person charged the oral and written notice of rights required.” Id. 
(emphasis added). Thus, N.C.G.S. § 20-16.2(a) arguably implies a 
rather oblique internal discrepancy or ambiguity in that when a chem- 
ical analysis of the blood is performed, the arresting officer is per- 
mitted to notify defendant of his rights regarding the test, yet when a 
chemical analysis of the breath is performed, an inference arises from 
the language “the person charged must be taken before a chemical 
analyst” that the arresting officer may not notify defendant of his 
rights regarding the test, even if such officer is authorized to admin- 
ister the test. 


A cardinal principle governing statutory interpretation is that 
courts should always give effect to the intent of the legislature. State 
v. Fulcher, 294 N.C. 503, 243 S.E.2d 338 (1978). The will of the legis- 
lature “must be found from the language of the act, its legislative his- 
tory and the circumstances surrounding its adoption which throw 
light upon the evil sought to be remedied.” State ex rel. N.C. Milk 
Comm’n v. National Food Stores, 270 N.C. 3238, 332, 154 S.E.2d 548, 
555 (1967). 


We should be guided by the rules of construction that statutes 
in part materia, and all parts thereof, should be construed 
together and compared with each other. Such statutes should be 
reconciled with each other when possible, and any irreconcilable 
ambiguity should be resolved so as to effectuate the true legisla- 
tive intent. 


State ex rel. Comm’r of Ins. v. N.C. Rate Bureau, 300 N.C. 381, 400, 
269 S.E.2d 547, 561 (1980) (citations omitted). In this regard, we note 
that N.C.G.S. § 20-139.1, relating to procedures governing chemical 
analysis and its admissibility, explicitly refers to the terms of N.C.G:S. 
§ 20-16.2 several times, and N.C.G.S. § 20-16.2 likewise references 
N.C.G.S. § 20-139. 1. 


N.C.G.S. § 20-139.1(b1) was recently amended to provide: “A 
chemical analysis of the breath may be performed by an arresting 
officer or by a charging officer when... [t]he officer possesses a cur- 
rent permit issued by the Department of Environment, Health, and 
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Natural Resources ... {and the] officer performs the chemical analy- 
sis by using an automated instrument that prints the results.” N.C.G.S. 
§ 20-139.1(b1) (1993) (emphasis added). Thus, under the provisions of 
N.C.G.S. § 20-139.1(b1), an arresting officer can administer a chemi- 
cal analysis of the breath, provided that other stated requirements are 
additionally met. Similarly, under the provisions of N.C.G.S. 
§ 20-16.2(a), an arresting officer can notify defendant of his rights 
regarding a chemical analysis of the blood. We find these two provi- 
sions, which do not restrict the abilities of the arresting officer, 
reflective of the true legislative intent. Accordingly, as to any dispar- 
ity or ambiguity contained in N.C.G.S. § 20-16.2(a), we conclude that 
the legislature intended to permit a qualified arresting officer to 
notify defendant of his rights, orally and in writing, regarding a chem- 
ical analysis of the breath, and we so construe the statute. Indeed, 
logic dictates that if an arresting officer is duly qualified and autho- 
rized to administer a chemical analysis of the breath, such arresting 
officer should also be duly qualified to notify defendant of his rights 
regarding that test, and a defendant’s rights cannot be impaired by 
such notification. Reason further dictates that if an arresting officer 
can inform a defendant of his rights regarding one method of chemi- 
cal analysis, the arresting officer should also be able to inform a 
defendant of his rights regarding another. 


Moreover, we note that “[i]Jn any implied-consent offense ...a 
person’s alcohol concentration as shown by a chemical analysis is 
admissible in evidence.” N.C.G.S. § 20-139.1(a). In order for a chemi- 
cal analysis to be valid, the analysis must be performed in accord with 
“methods approved by the Commission for Health Services,” N.C.G.S. 
§ 20-139.1(b), and the analysis must be performed “by an individual 
possessing a current permit issued by the Department of 
Environment, Health, and Natural Resources,” id. The defendant and 
the State stipulated that Trooper Morris was a certified chemical ana- 
lyst with the North Carolina Department of Human Resources at the 
time he conducted the chemical analysis of defendant’s breath. The 
parties also stipulated that defendant’s alcohol concentration was 
tested with the Intoxilyzer 5000, and defendant does not argue that 
the Intoxilyzer 5000 is not an automated instrument which prints the 
results of the chemical analysis. It is plain, then, that the require- 
ments governing the admissibility of the chemical breath analysis 
were satisfied in the instant case, and the results of the analysis were 
properly admitted at defendant’s DWI trial. This assignment of error 
is overruled. 
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HL. 


[3] In his last assignment of error, defendant contends that the trial 
court instructed the jury in such a way as to allow a nonunanimous 
verdict in violation of the North Carolina Constitution and N.C.G.S. 
§ 15A-1237(b). The trial court instructed the jury in pertinent part as 
follows: 


So... I charge you that if you find from the evidence beyond 
a reasonable doubt that... defendant ... drove a vehicle on a 
highway within the [S]tate and that when he did so he was under 
the influence of an impairing substance or had consumed suffi- 
cient alcohol that at any relevant time after the driving the 
defendant had an alcohol concentration of [0.08] or more it would 
be your duty to return a verdict of guilty of impaired driving. 


(Emphasis added.) Defendant objected to these instructions based on 
the disjunctive phrasing and requested that the trial court instruct the 
jury that in order for it to find defendant guilty of DWI pursuant to 
N.C.G.S. § 20-138.1, it must either unanimously agree that defendant 
drove a vehicle on a highway within this State while he was under the 
influence of an impairing substance or unanimously agree that at any 
relevant time after the driving, defendant had an alcohol concentra- 
tion of 0.08 or more. The trial court denied defendant’s request. 
Defendant argues that the instructions given were fatally ambiguous 
in that the jury could have returned a guilty verdict without all twelve 
jurors agreeing that defendant was either appreciably impaired or 
had an alcohol concentration of 0.08 or more at a relevant time after 
driving. We note first that the trial court instructed the jury in accord 
with the pattern jury instructions. See N.C.P.I.—Crim. 270.00 (1994). 


The North Carolina Constitution provides that “[n]o person shall 
be convicted of any crime but by the unanimous verdict of a jury in 
open court.” N.C. Const. art. I, § 24; see N.C.G.S. § 15A-1237(b) (1988). 
In State v. Hartness, 326 N.C. 561, 391 S.E.2d 177 (1990), the trial 
court instructed the jury that “[a]n indecent liberty is an immoral, 
improper or indecent touching or act by the defendant upon the child, 
or an inducement by the defendant of an immoral or indecent touch- 
ing by the child.” Jd. at 563, 391 S.E.2d at 178 (emphasis added). 
Defendant Hartness contended that because the instruction was 
phrased in the disjunctive, a nonunanimous verdict could have been 
returned by the jury. In rejecting defendant’s contention, this Court 
reasoned that “[t]he risk of a nonunanimous verdict does not arise in 
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cases such as the one at bar because the statute proscribing indecent 
liberties does not list, as elements of the offense, discrete criminal 
activities in the disjunctive.” Jd. at 564, 391 S.E.2d at 179. We find 
Hartness controlling on this issue. 


The relevant statute in the present case provides, in part: 


(a) Offense.—A person commits the offense of impaired dri- 
ving if he drives any vehicle upon any highway, any street, or any 
public vehicular area within this State: 


(1) While under the influence of an impairing substance; 
or 


(2) After having consumed sufficient alcohol that he has, 
at any relevant time after the driving, an alcohol con- 
centration of 0.08 or more. 


N.C.G.S. § 20-138.1 (1993) (emphasis added). As is indicated by the 
plain language of the statute, N.C.G.S. § 20-138.1 proscribes the single 
offense of driving while impaired which may be proven in one of two 
ways. State v. Coker, 312 N.C. 482, 440, 323 $.E.2d 343, 349 (1984) 
(“[W]e interpret N.C.G.S. 20-138.1 as creating one offense which may 
be proved by either or both theories detailed in N.C.G.5. 
20-138.1(a)(1) & (2).”) Even accepting defendant’s argument as true, 
that some jurors may have found defendant was under the influence 
of an impairing substance and that some jurors may have found 
defendant’s alcohol concentration was 0.08 or more at some relevant 
time after driving, the fact remains that jurors unanimously found 
defendant guilty of the single offense of impaired driving. Thus, as 
with the indecent liberties statute at issue in Hartness, we conclude 
that the disjunctive phrasing of the instruction was not a fatal ambi- 
guity which resulted in a nonunanimous jury verdict. This assignment 
of error is overruled. 


For the foregoing reasons, we conclude the defendant received a 
fair trial, free from prejudicial error. 


NO ERROR. 


Justice Webb dissenting. 


I dissent from the majority because I believe that when the 
defendant was tried for driving while impaired after his license had 
been revoked for having a blood alcohol content of .08 percent, he 
was twice put in jeopardy for the same offense. 
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As [read the cases cited by the majority, if a person has been pun- 
ished for an offense in one proceeding, the Fourteenth Amendment to 
the Constitution of the United States prohibits his punishment again 
for the same offense in another proceeding. The majority says the 
rule does not apply in this case because the ten-day suspension of the 
driver’s license was a remedial and not a punitive action. The major- 
ity says the revocation was for the public safety rather than for 
punishment. 


I disagree with the majority. The loss of a driver’s license for ten 
days is a harsh penalty. I believe the impact on public safety from the 
revocation of a license for ten days is slight. If the person whose 
license is revoked is a danger on the highways, a ten day revocation 
will have little effect on such a danger. He or she will be on the high- 
ways again after ten days. If a person whose license is revoked is not 
dangerous, the only effect of revocation is punishment. 


[ believe the revocation of the defendant’s driver’s license for ten 
days was punitive, and the defendant may not be punished a second 
time for the action that caused him to lose his driver’s license. 


STATE OF NORTH CAROLINA v. CHARLES WALKER 
No. 76A95 
(10 May 1996) 


1. Evidence and Witnesses § 789 (NCI4th)— capital murder— 
letters impeaching witness—required to be introduced— 
best evidence rule 


The trial court did not err in a capital murder prosecution by 
requiring that certain letters be admitted into evidence before 
their contents could be read aloud where a prosecution witness 
who testified extensively about defendant’s role in the murder 
apparently wrote a series of letters to defendant in which she said 
She lied to police about defendant’s involvement, defense counsel 
sought to use the letters on cross-examination for impeachment 
purposes, and defendant contended that he was coerced into 
introducing the letters, which contained highly prejudicial mater- 
ial that was otherwise inadmissible. At the beginning of her cross- 
examination, the witness was not asked if she remembered if she 
wrote the letters, if she remembered what was said in the letters, 
or if the contents of the letters refreshed her recollection, but was 
handed the letters and asked to identify and read from them. 
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Under the best evidence rule, the original writing is required to 
prove the content of a writing. N.C.G.S. § 8C-1, Rule 1002. 


Am Jur 2d, Evidence § 1049. 


. Homicide § 552 (NCI4th)— first-degree murder—failure to 
instruct on second-degree—no error 


The trial court did not err in a first-degree murder prosecu- 
tion by failing to instruct the jury on second-degree murder where 
a careful review of the evidence shows no conflicting evidence 
regarding defendant’s intent to kill the victim. 


Am Jur 2d, Homicide § 530. 


Lesser-related state offense instructions: modern sta- 
tus. 50 ALR4th 1081. 


. Jury § 114 (NCI4th)— capital murder—jury selection— 
individual voir dire denied 


The trial court did not abuse its discretion in a capital murder 
prosecution by denying defendant’s motion for an individual voir 
dire of prospective jurors where defendant simply stated in his 
brief that individual voir dire is necessary because potential 
jurors could well be tainted by hearing the responses of others on 
the sensitive areas dealing with death-qualification. A defendant 
does not have a right to examine jurors individually merely 
because the case is being tried capitally. 


Am Jur 2d, Jury § 199. 


Effect of accused’s federal constitutional rights on 
scope of voir dire examination of prospective jurors— 
Supreme Court cases. 114 L. Ed. 2d 763. 


. Criminal Law § 1349 (NCI4th)— capital murder—mitigat- 
ing circumstance—submitted over defendant’s objection 


There was no prejudicial error in a capital sentencing pro- 
ceeding where defendant specifically requested that the mitigat- 
ing circumstance of no significant history of prior criminal activ- 
ity not be submitted, but the trial court chose to include it ex 
mero motu. The trial court has no discretion and the circum- 
stance must be submitted if a rational jury could conclude that 
defendant had no significant history of prior criminal activity. 
Here, defendant had been convicted of attempted second-degree 
murder when he was eighteen years old, this killing took place 
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when he was twenty-seven years old, and, while the prior 
attempted second-degree murder conviction was the only convic- 
tion on defendant’s record, there was evidence that defendant 
was Selling drugs. Assuming that it was error for the trial court to 
submit the circumstance and that defendant objected to its sub- 
mission, there was no prejudice. Absent extraordinary facts not 
present in this case, the erroneous submission of a mitigating cir- 
cumstance is harmless. However, prosecutors must not argue to 
the jury that a defendant has requested that a particular circum- 
stance be submitted or has sought to have the jury find that cir- 
cumstance when the defendant has objected to the submission of 
that circumstance. The better practice when a defendant has 
objected to the submission of a particular mitigating circum- 
stance is for the trial court to instruct the jury that the defendant 
did not request that the mitigating circumstance be submitted and 
to inform the jury that the submission of the circumstance is 
required because there is some evidence from which the jury 
could, but is not required to, find the mitigating evidence to exist. 


Am Jur 2d, Criminal Law §§ 598, 599, 628; Trial § 1441. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that 
defendant was previously convicted of or committed other 
violent offense, had history of violent conduct, posed con- 
tinuing threat to society, and the like—post-Gregg cases. 
65 ALR4th 838. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d 947. 


. Criminal Law § 1318 (NCI4th)— capital murder—Enmund 


instruction—reckless indifference omitted 


There was no prejudice in a capital sentencing proceeding by 
instructing the jury that before the death penalty could be 
imposed, it would have to find from the evidence that defendant 
himself delivered the fatal shot or that defendant himself, while 
acting in concert with others, intended to kill the victim. Failure 
to give an instruction on reckless indifference worked to the ben- 
efit of defendant. 


Am Jur 2d, Trial § 1444. 
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6. Criminal Law § 1373 (NCI4th)— death sentence—not dis- 
proportionate 


A death sentence in a first-degree murder prosecution was 
not disproportionate where the record fully supports the aggra- 
vating circumstances found by the jury, there is no indication that 
the sentence of death was imposed under the influence of pas- 
sion, prejudice, or any other arbitrary consideration, this case is 
not substantially similar to any case in which the North Carolina 
Supreme Court has found the death penalty disproportionate, and 
this case is more similar to certain cases in which the sentence of 
death was found proportionate. 


Am Jur 2d, Criminal Law § 628. 


Supreme Court’s views on constitutionality of death 
penalty and procedures under which it is imposed or car- 
ried out. 90 L. Ed. 2d 1001. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d 947. 


Justice FRYE concurring in the result. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Greeson, J., on 
7 February 1995 in Superior Court, Guilford County, upon a jury ver- 
dict of guilty of first-degree murder. Defendant’s motion to bypass the 
Court of Appeals as to his conviction for conspiracy to commit mur- 
der was allowed 19 July 1995. Heard in the Supreme Court 
14 February 1996. 


Michael F. Easley, Attorney General, by Charles M. Hensey, 
Special Deputy Attorney General, for the State. 


J. Clark Fischer for defendant-appellant. 


MITCHELL, Chief Justice. 


Defendant was indicted on 1 December 1993 for the first-degree 
murder and conspiracy to commit murder of Elmon Tito Davidson, Jr. 
He was tried capitally at the 23 January 1995 Criminal Session of 
Superior Court, Guilford County. The jury found defendant guilty of 
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premeditated and deliberate murder and conspiracy to commit mur- 
der. After a capital sentencing proceeding, the jury recommended a 
sentence of death for the murder, and the trial court sentenced 
defendant accordingly. In addition, the trial court imposed a consec- 
utive thirty-year sentence of imprisonment for the conspiracy to com- 
mit murder conviction. 


The State’s evidence tended to show inter alia that defendant 
met Pamela Haizlip on 29 February 1992 at Haizlip’s apartment. They 
formed a relationship, and defendant moved in with Haizlip and her 
one-year-old daughter about June of 1992. 


On 12 August 1992, defendant, Sabrina Wilson, Antonio Wrenn, 
Pamela Haizlip, Rashar Darden, and Jesse (Jay) Thompson were at 
Nicki Summers’ apartment, directly across from Haizlip’s apartment. 
Summers and Wilson told defendant and Haizlip that Davidson 
attempted to take money and drugs from Haizlip’s apartment the pre- 
ceding night. Defendant told Haizlip to lure Davidson into her apart- 
ment and keep him there. Thereafter, defendant, Darden, and 
Thompson entered Haizlip’s apartment through the back door and 
found Davidson sitting on the couch. As they entered, defendant said 
that they were going to kill Davidson. Defendant and Darden were 
armed with pistols, and defendant told Haizlip to leave. 


Defendant and Darden then pulled their guns, pointed them at 
Davidson, and made him sit down on the floor. Thompson tied 
Davidson's hands with duct tape and radio wire. Defendant talked to 
Davidson; then Davidson’s mouth was taped, and his feet were tied 
with rope or string. Defendant hit Davidson on his knee caps at least 
three times with a hammer. Davidson’s hands came loose and were 
then secured by handcuffs. Defendant gave a .380-caliber pistol to 
Thompson and left the apartment. Davidson was laid on the floor. 
Thompson cut Davidson’s throat three times and then shot him 
through a pillow in the little finger and in the arm. Darden also shot 
Davidson several times with a .22-caliber pistol. Afterwards, Darden 
left and talked with defendant at Summers’ apartment. Darden told 
defendant, “He ain’t dying.” Defendant then reentered Haizlip’s apart- 
ment, took the gun from Thompson, and shot Davidson in the neck. 
After the shooting and when Davidson ceased to move, defendant left 
the apartment. 


[1] By his first assignment of error, defendant contends that the trial 
court committed prejudicial error by prohibiting him from cross- 
examining a key prosecution witness about prior inconsistent state- 
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ments contained in letters written to defendant by the witness with- 
out introducing the letters themselves into evidence. Defendant 
argues that this coerced him into introducing the letters, which con- 
tained highly prejudicial material that was otherwise inadmissible. 


Pamela Haizlip apparently wrote a series of letters to defendant 
in which she said she lied to the police about defendant’s involvement 
in the murder. On direct examination, Haizlip testified extensively 
about defendant’s role in the murder. On cross-examination, defense 
counsel sought to use the letters for impeachment purposes. 
However, at the beginning of her cross-examination, Haizlip was not 
asked if she remembered if she wrote the letters, if she remembered 
what was said in the letters, or if the contents of the letters refreshed 
her recollection. Rather, Haizlip was handed the letters and was 
asked to identify them and to read from them. 


The “best evidence rule,” Rule 1002 of the North Carolina Rules of 
Evidence, states: “To prove the content of a writing, ... the original 
writing... is required, except as otherwise provided in these rules or 
by statute.” N.C.G.S. § 8C-1, Rule 1002 (1992). Therefore, the trial 
court did not err in requiring that the writings be admitted into evi- 
dence before Haizlip could read their contents aloud. This assignment 
of error is overruled. 


[2] By his next assignment of error, defendant contends that the trial 
court erred by failing to instruct the jury on the lesser included 
offense of second-degree murder because the evidence of premedita- 
tion and deliberation was equivocal. Defendant argues that most of 
the evidence against him came from cooperating codefendants, pri- 
marily Pamela Haizlip, Antonio Wrenn, and Rashar Darden. While 
there were numerous inconsistencies in the testimony presented by 
these witnesses, a common theme was that the confrontation with 
Tito Davidson arose over Davidson’s attempted robbery of Haizlip’s 
residence the preceding evening. However, defendant contends that 
conflicting evidence was presented regarding defendant's intent to 
kill Davidson. 


In State v. Skipper, 337 N.C. 1, 446 S.E.2d 252 (1994), cert. denied, 
—— U.S. —-, 180 L. Ed. 2d 895 (1995), this Court stated: 


“The test in every case involving the propriety of an instruction 
on a lesser grade of an offense is not whether the jury could con- 
vict defendant of the lesser crime, but whether the State’s evi- 
dence is positive as to each element of the crime charged and 
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whether there is any conflicting evidence relating to any of these 
elements.” 


Id. at 26, 446 S.E.2d at 265 (quoting State v. Leroux, 326 N.C. 368, 378, 
390 S.E.2d 314, 322, cert. denied, 498 U.S. 871, 112 L. Ed. 2d 155 
(1990)). 


A careful review of the transcript shows that there is no conflict- 
ing evidence regarding defendant’s intent to kill Davidson. The State’s 
evidence was that witnesses Wilson, Darden, and Haizlip heard 
defendant say that he was going to kill Davidson. They saw defendant 
arm himself with a pistol and heard him tell Haizlip to lure Davidson 
into her apartment and keep him there. Defendant supervised 
Thompson's and Darden’s actions, and when Thompson and Darden 
were unable to kill Davidson, defendant returned, took a pistol from 
Thompson, and shot Davidson in the neck. Thus, all of the evidence 
tended to show premeditation and deliberation, and there was no 
conflicting evidence. This assignment of error is overruled. 


[3] By another assignment of error, defendant contends that the trial 
court abused its discretion by denying his motion for individual voir 
dire of prospective jurors. The granting of a motion for individual 
voir dire lies in the sound discretion of the trial court, and the trial 
court’s decision will not be reversed on appeal without a showing of 
an abuse of discretion. State v. Burke, 342 N.C. 113, 122, 463 S.E.2d 
212, 218 (1995). In this case, defendant has not argued or shown that 
the trial court abused its discretion in not allowing individual voir 
dire. Defendant simply argues in his brief that individual voir dire is 
necessary because potential jurors could well be tainted by hearing 
the responses of others on the sensitive areas dealing with death- 
qualification. A defendant does not have a right to examine jurors 
individually merely because the case is being tried capitally. State v. 
Short, 322 N.C. 783, 370 S.E.2d 351 (1988). This assignment of error is 
overruled. 


[4] By another assignment of error, defendant contends that the trial 
court erred by submitting as a mitigating circumstance that defendant 
had no significant history of prior criminal activity, N.C.G.S. 
§ 15A-2000(f)(1), where defendant had been previously convicted of 
attempted second-degree murder and had a history of drug dealing. 
Defendant specifically requested that this circumstance not be sub- 
mitted, but the trial court chose to include it ex mero motu. 
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The test governing the decision to submit the (f)(1) mitigator is 
“whether a rational jury could conclude that defendant had no sig- 
nificant history of prior criminal activity.” State v. Wilson, 322 N.C. 
117, 148, 367 S.E.2d 589, 604 (1988). If so, the trial court has no dis- 
cretion; the statutory mitigating circumstance must be submitted to 
the jury, without regard to the wishes of the State or the defendant. 
State v. Lloyd, 321 N.C. 301, 364 S.E.2d 316, sentence vacated on 
other grounds, 488 U.S. 807, 102 L. Ed. 2d 18 (1988). 


Evidence in the present case tended to show that defendant had 
been convicted of attempted second-degree murder when he was 
eighteen years old. The killing that forms the basis of this appeal took 
place in the summer of 1992 when defendant was twenty-seven years 
old. The attempted second-degree murder conviction was the only 
conviction on defendant's record, although there was evidence that 
defendant was selling drugs in Greensboro. Based on the evidence of 
record, the trial court concluded that a reasonable juror could find 
that defendant had “no significant history of prior criminal activity” 
within the meaning of the statute and, therefore, that it was required 
to submit the (f)(1) statutory mitigating circumstance for the jury’s 
consideration. 


It is unclear whether defendant in the present case objected to 
the submission of the (f)(1) mitigating circumstance to the jury or 
merely objected to the trial court discussing it first among the many 
possible mitigating circumstances submitted to the jury. Assuming 
arguendo, however, that it was error for the trial court to submit the 
(f)(1) no significant history mitigating circumstance based on the evi- 
dence in this case and that defendant objected to its submission, we 
conclude that it was not prejudicial to defendant. The fact that a 
statutory mitigating circumstance has been erroneously submitted by 
the trial court, but rejected by the jury, is not tantamount to the jury 
having found an aggravating circumstance. 


Absent extraordinary facts not present in this case, the erroneous 
submission of a mitigating circumstance is harmless. We caution our 
trial courts and prosecutors, however, that prosecutors must not 
argue to the jury that a defendant has requested that a particular mit- 
igating circumstance be submitted or has sought to have the jury find 
that circumstance, when the defendant has in fact objected to the 
submission of that particular mitigating circumstance. Additionally, 
the better practice when a defendant has objected to the submission 
of a particular mitigating circumstance is for the trial court to instruct 
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the jury that the defendant did not request that the mitigating cir- 
cumstance be submitted. In such instances, the trial court also should 
inform the jury that the submission of the mitigating circumstance is 
required as a matter of law because there is some evidence from 
which the jury could, but is not required to, find the mitigating cir- 
cumstance to exist. 


In the present case, the prosecutor never argued that defendant 
had requested the (f)(1) no significant history mitigating circum- 
stance. In ten pages of the transcript before us in this case, the pros- 
ecutor listed the twenty-three mitigating circumstances before the 
jury for its consideration. He did refer to “all of these circumstances 
the defendant is submitting,” but in no way focused on the (f)(1) mit- 
igating circumstance as having been requested by defendant. We con- 
clude that the prosecutor’s arguments cannot realistically be deemed 
to have misled the jury as to whether the defendant requested the 
submission of the (f)(1) mitigating circumstance. For the foregoing 
reasons, this assignment of error is without merit and is overruled. 


[5] By another assignment of error, defendant contends that the trial 
court erred by submitting the Enmund issue in an incomplete manner 
that misstated applicable law and had the effect of lowering the 
State’s burden of proof. 


The trial court instructed the jury during the capital sentencing 
proceeding that before the death penalty could be imposed, it would 
have to find from the evidence either that defendant himself delivered 
the fatal shot or that defendant himself, while acting in concert with 
others, intended to kill the victim. The instructions were required by 
the interpretation of the Eighth Amendment in Enmund v. Florida, 
458 U.S. 782, 73 L. Ed. 2d 1140 (1982). In Enmund, “the Court held 
that the Eighth Amendment forbids the imposition of the death 
penalty on a defendant who aids and abets in the commission of a 
felony in the course of which a murder is committed by others, when 
the defendant does not himself kill, attempt to kill, or intend that a 
killing take place or that lethal force will be employed.” State v. 
McCollum, 334 N.C. 208, 223, 433 $.E.2d 144, 151 (1993), cert. denied, 
—- U.S. ——, 129 L. Ed. 2d 895 (1994). A later case, Tison v. Arizona, 
481 U.S. 187, 95 L. Ed. 2d 127 (1987), limited the holding in Enmund 
to exclude defendants who were major participants in a felony that 
results in death when their actions constituted reckless indifference 
to human life. 
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As set forth in the Issues and Recommendations as to Punishment 
worksheet given to the jury, however, the jury was only given the fol- 
lowing on Issue One-A: 


Do you unanimously find from the evidence, beyond a rea- 
sonable doubt, that the defendant himself: 


(1) Did the Defendant himself deliver the fatal shot that killed the 
victim? Answer No. 


(2) Did the Defendant himself, while acting in concert with 
others, intend to kill the victim? Answer Yes 


Defendant argues that it was error for the trial court to fail to give an 
instruction on reckless indifference. We find that failure to give this 
instruction worked to the benefit of defendant. If the instruction had 
been given, it would have provided the jury with a lower standard by 
which to find culpability because it eliminates the requirement of a 
specific intent to kill. All the jury would have had to find under 
defendant’s proposed instruction would be that defendant exhibited 
reckless indifference to human life. This assignment of error is 
overruled. 


[6] Having concluded that defendant’s trial and separate capital sen- 
tencing proceeding were free of prejudicial error, we turn to the 
duties reserved by N.C.G.S. § 15A-2000(d)(2) exclusively for this 
Court in capital cases. It is our duty in this regard to ascertain 
(1) whether the record supports the jury’s findings of the aggravating 
circumstances on which the sentence of death was _ based; 
(2) whether the death sentence was entered under the influence of 
passion, prejudice, or other arbitrary consideration; and (3) whether 
the death sentence is excessive or disproportionate to the penalty 
imposed in similar cases, considering both the crime and the defend- 
ant. N.C.G.S. § 15A-2000(d)(2) (Supp. 1995). After thoroughly exam- 
ining the record, transcripts, and briefs in the present case, we con- 
clude that the record fully supports the aggravating circumstances 
found by the jury. Further, we find no indication that the sentence of 
death in this case was imposed under the influence of passion, preju- 
dice, or any other arbitrary consideration. We must turn then to our 
final statutory duty of proportionality review. 


In the present case, defendant was convicted of premeditated and 
deliberate first-degree murder and of conspiracy to commit murder. 
The jury found the aggravating circumstances that defendant had 
been previously convicted of a violent felony, N.C.G.S. 
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§ 15A-2000(e)(3), and that the murder was especially heinous, atro- 
cious, or cruel, N.C.G.S. § 15A-2000(e)(9). The jury found as mitigat- 
ing circumstances that (1) defendant was under the influence of men- 
tal or emotional disturbance at the time of the crime, N.C.G.S. 
§ 15A-2000(f)(1); (2) defendant’s mental and emotional disturbances 
were caused in part by the emotional instability of his family mem- 
bers during his early developmental stages; (3) defendant's mother 
was So overprotective of the defendant that she would not let him suf- 
fer the consequences or accept responsibility for any mischievous 
actions as a child; (4) defendant’s mental and/or emotional distur- 
bances were aggravated through his childhood and early adulthood 
by the actions and interactions of his mother; (5) defendant was 
deprived of the family nurturing necessary to properly develop; 
(6) defendant has no insight into his mental illness and does not 
believe that he needs medication or treatment; (7) defendant never 
developed a normal mother-son relationship with his mother; and 
(8) defendant is treatable in a prison setting. 


In our proportionality review, it is proper to compare the present 
case with other cases in which this Court has concluded that the 
death penalty was disproportionate. McCollum, 334 N.C. at 240, 4383 
S.E.2d at 162. We do not find this case substantially similar to any 
case in which this Court has found the death penalty disproportion- 
ate and entered a sentence of life imprisonment. Each of those cases 
is distinguishable from the present case. 


In five of the seven cases in which this Court has concluded that 
the death penalty was disproportionate, the jury did not find the 
aggravating circumstance that the murder was especially heinous, 
atrocious, or cruel. State v. Benson, 323 N.C. 318, 372 S.E.2d 517 
(1988); State v. Rogers, 316 N.C. 203, 341 $.E.2d 713 (1986), overruled 
on other grounds by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 
(1988); State v. Young, 312 N.C. 669, 325 S.E.2d 181 (1985); State v. 
Hill, 311 N.C. 465, 319 S.E.2d 163 (1984); State v. Jackson, 309 N.C. 
26, 305 S.E.2d 703 (1983). Because the jury in the present case found 
this statutory aggravating circumstance to exist, this case is easily 
distinguishable from those cases. In the other two cases in which we 
have concluded that the death penalty was disproportionate, the jury 
did find that the murders were especially heinous, atrocious, or cruel. 
State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. Bondurant, 
309 N.C. 674, 309 S.E.2d 170 (1983), While those cases are similar to 
the present case in this regard, however, both are distinguishable 
from the present case on other grounds. 
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In State v. Stokes, the defendant was only seventeen years old at 
the time of the crime and acted with an older co-felon. The evidence 
did not clearly establish whether defendant or his partner, who 
received a life sentence, acted as the ringleader. By contrast, defend- 
ant here was twenty-seven years old at the time of the murder. The 
evidence tended to show that witnesses Wilson, Darden, and Haizlip 
heard defendant say that he was going to kill Davidson; that they saw 
him arm himself with a pistol; that defendant instructed Haizlip to 
lure Davidson into her apartment and keep him there; that defendant 
supervised Thompson’s and Darden’s actions; and that when the oth- 
ers were unable to kill Davidson, defendant returned, took a pistol, 
and shot Davidson in the neck. Thus, there is substantial evidence 
that defendant planned the killing, assisted others in its initial stages, 
and fired the fatal shot. Finally, this case is distinguishable from 
Stokes because the jury in the present case found an additional aggra- 
vating circumstance—that defendant had been previously convicted 
of a violent felony. 


In State v. Bondurant, the defendant shot the victim but then 
immediately directed the driver of the car in which they had been rid- 
ing to proceed to the emergency room of the hospital. In concluding 
that the death penalty was disproportionate, we focused on the 
defendant’s immediate attempt to obtain medical assistance for the 
victim and the lack of any apparent motive for the killing. In contrast, 
the evidence in the present case tended to show that defendant made 
no efforts to assist the victim. In fact, defendant decided to kill the 
victim in revenge for the victim’s attempted robbery of an apartment 
where defendant had drugs and money stashed. Defendant deliber- 
ately lured the victim into a trap, and the victim suffered for some 
considerable period of time before he was killed. No remorse was 
shown by defendant, whose only objective after the killing was to dis- 
pose of the body, clean up the apartment, and avoid apprehension. 


We conclude that this case is not similar to any of the above cases 
where we held the death sentence to be disproportionate. 


It is also proper for this Court to “compare this case with the 
cases in which we have found the death penalty to be proportionate.” 
McCollum, 334 N.C. at 244, 483 S.E.2d at 164. Although we have 
repeatedly stated that we review all of the cases in the pool when 
engaging in this statutory duty, it is worth noting again that “we will 
not undertake to discuss or cite all of those cases each time we carry 
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out that duty.” Jd. It suffices to say here that we conclude the present 
case is more similar to certain cases in which we have found the sen- 
tence of death proportionate than to those in which we have found 
the sentence disproportionate or to those in which juries have con- 
sistently returned recommendations of life imprisonment. The jury’s 
finding of the prior conviction of a violent felony aggravating circum- 
stance is significant in finding a death sentence proportionate. See, 
e.g., State v. Harris, 338 N.C. 129, 449 $.E.2d 371 (1994), cert. denied, 
— U.S. —, 131 L. Ed. 2d 752 (1995). We also recently noted that 
none of the cases in which the death sentence was found to be dis- 
proportionate has included this aggravating circumstance. See State 
v. Rose, 335 N.C. 301, 489 S.E.2d 518, cert. denied, —~ U.S. —, 129 
L. Ed. 2d 883 (1994). Accordingly, we conclude that the sentence of 
death recommended by the jury and ordered by the trial court in the 
present case is not disproportionate. 


For the foregoing reasons, we hold that defendant received a fair 
trial, free of prejudicial error, and that the sentence of death entered 
in the present case must be and is left undisturbed. 


NO ERROR. 


Justice FRYE concurring in the result. 


I concur in the result reached by the Court in this case. However, 
I write separately to explain why the erroneous submission of the 
(f)(1) mitigating circumstance was harmiess in this case and why I 
think the majority’s language is too broad. 


In the instant case, the evidence upon which the trial court sub- 
mitted the (f)(1) mitigating circumstance of no significant history of 
prior criminal activity consisted of defendant’s previous conviction of 
attempted second-degree murder and defendant’s history of drug 
dealing. Evidence of defendant’s conviction of attempted second- 
degree murder was properly admitted at the capital sentencing pro- 
ceeding to establish the (e)(3) statutory aggravating circumstance 
that defendant had been previously convicted of a felony involving 
the use or threat of violence. Evidence of defendant’s drug dealing 
was properly admitted during the trial. Thus, the jury, in making its 
final recommendation as to sentence, would have had this evidence 
before it regardless of whether the (f)(1) mitigating circumstance was 
submitted for its consideration. 
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The trial court ex mero motu submitted this mitigating circum- 
stance after the close of the evidence at the capital sentencing pro- 
ceeding. Since neither the prosecutor nor the defense attorneys 
expected the (f)(1) mitigating circumstance to be submitted to the 
jury, it was not an issue during the presentation of evidence at the 
capital sentencing proceeding and was not emphasized by either 
party. Furthermore, the submission of the (f)(1) mitigating circum- 
stance did not prompt the introduction of any new or rebuttal evi- 
dence. Thus, considering all of the circumstances of this case, I agree 
with the majority that, assuming error arguendo, the error was not 
prejudicial. 


I have a problem, however, with this sentence in the majority 
opinion: “Absent extraordinary facts not present in this case, the erro- 
neous submission of a mitigating circumstance is harmless.” I am not 
sure what is meant by this sentence. Does it mean that this Court will 
find the erroneous submission of a mitigating circumstance harmiess 
beyond a reasonable doubt unless the defendant can show, for exam- 
ple, that the erroneous submission of the circumstance prompted the 
admission of rebuttal evidence not otherwise admissible at a capital 
sentencing proceeding? If so, this would have the effect of shifting 
the burden of proof on an issue with constitutional underpinnings. 
See State v. Wilson, 322 N.C. 117, 145, 367 S.E.2d 589, 605 (1988). This 
we should not do. 


STATE OF NORTH CAROLINA v. EDDIE LOYD HOWELL 


No. 562A94 
(Filed 10 May 1996) 


1. Evidence and Witnesses § 3230 (NCI4th)— capital mur- 
der—identification testimony—admissible—credibility for 
jury 

The trial court did not err in a first-degree murder prosecu- 
tion by admitting the testimony of a State’s witness, Farabee, 
where Farabee had been in the courtroom when another witness 
identified defendant from a photographic line-up in which the 
witness identified photograph number three; Farabee also identi- 
fied photograph number three, but the photographic lineup 
shown to Farabee did not include a picture of defendant; and 
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defendant contended that the mistaken identification was a result 
of Farabee’s copying the previous witness and so seriously under- 
mined her testimony as to make it unreliable and unduly prejudi- 
cial. The trial court conducted a hearing on the admissibility of 
Farabee’s testimony and ruled that there were no pretrial identi- 
fication procedures which were unnecessarily suggestive or con- 
ducive to irreparable mistaken identification so as to violate due 
process and defendant does not contest that ruling. Once such 
evidence is deemed admissible, the credibility of a witness’s iden- 
tification is a matter for the jury’s determination. Here defense 
counsel fully explored the credibility of the testimony during 
cross-examination and in closing arguments. 


Am Jur 2d, Witnesses §§ 1029-1033. 


Admissibility and weight of extrajudicial or pretrial 
identification where witness was unable or failed to make 
in-court identification. 29 ALR4th 104. 


. Evidence and Witnesses § 365 (NCI4th)— capital murder— 


similar events—admissible 


The trial court did not err in a first-degree murder prosecu- 
tion in which the victim was a prostitute by admitting testimony 
from another prostitute about an encounter with defendant 
where the victim was last seen near the site where defendant had 
picked up the witness, Farabee; both women were taken to 
defendant’s bus, where he lived, at night; both were bound by 
defendant, one with wire, one with duct tape; and defendant 
inserted a twenty-dollar bill into Farabee’s vagina and a shirt into 
the victim’s. These facts are so strikingly similar as to permit 
Farabee’s testimony for the purpose of proving defendant’s iden- 
tity as well as showing a common opportunity, plan, and modus 
operandi, to defendant’s attacks. Additionally, the similarity 
tends to negate defendant’s claim that he killed the victim by mis- 
take. The testimony was relevant to a fact or issue other than 
defendant's character and was properly admitted pursuant to 
N.C.G.S. § 8C-1, Rule 404(b). 


Am Jur 2d, Homicide §§ 310-312. 


Admissibility, under Rule 404(b) of the Federal Rules 
of Evidence, of evidence of other crimes, wrongs, or acts 
similar to offense charged to show preparation or plan. 47 
ALR Fed. 781. 
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3. Criminal Law § 538 (NCI4th)— capital murder— 
sequestered witness in courtroom—mistrial denied 


The trial court did not abuse its discretion in a first-degree 
murder prosecution by denying a mistrial where the trial court 
had granted defendant’s motion to sequester a State’s witness, 
Farabee; defense counsel notified the court during the trial that 
Farabee had been in the courtroom for over an hour; the prose- 
cutor stated that he did not know Farabee and had not been 
aware that she was in the courtroom; and she was removed from 
the courtroom with the prosecutor's full cooperation as soon as 
her presence was discovered. Although defendant argues that 
overruling his request for a mistrial was reversible error in view 
of Farabee’s subsequent in-court misidentification of defendant, 
possibly copying a previous witness, and of the crucial impor- 
tance of her testimony to the State, there is neither evidence that 
Farabee heard the previous testimony concerning the identifica- 
tion of defendant nor evidence that her identification was tainted 
as a result of the previous testimony. 


Am Jur 2d, Trial §§ 245-251. 


Effect of witness’ violation of order of exclusion. 14 
ALR3d 16. 


Prejudicial effect of improper failure to exclude from 
courtroom or to sequester or separate state’s witnesses in 
criminal case. 74 ALR4th 705. 


Exclusion of witnesses under Rule 615 of Federal] Rules 
of Evidence. 48 ALR Fed. 484. 


4. Searches and Seizures § 25 (NCI4th)— capital murder— 
search of defendant’s former living quarters—ownership— 
standing 


The trial court did not err in a capital murder prosecution. by 
denying defendant’s motion to suppress evidence obtained during 
a search of a bus in which he had lived where there was substan- 
tial competent evidence to support the findings of the court that 
defendant had said that he was not coming back; defendant had 
sold the bus in payment of debts; the purchaser resold the bus; 
the final purchaser allowed the search; and, while there was some 
evidence that the bus was left as collateral, it was clear that 
defendant was leaving the state and that the persons to whom he 
was indebted had authority to sell the bus to satisfy the indebt- 
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edness. The court then concluded that defendant had no standing 
to object to the search. Conclusions of law that are correct in 
light of the findings are binding on appeal. 


Am Jur 2d, Evidence § 646. 


Comment Note.—Nature of interest in, or connection 
with, premises searched as affecting standing to attack 
legality of search. 78 ALR2d 246. 


Interest in property as basis for accused’s standing to 
raise question of constitutionality of search or seizure— 
Supreme Court cases. 123 L. Ed. 2d 733. 


5. Criminal Law § 1323 (NCI4th)— capital murder—sentenc- 
ing—instructions—value of statutory mitigating 
circumstances 


The trial court erred in a capital sentencing proceeding by 
instructing the jury to determine whether statutory mitigating cir- 
cumstances have mitigating value if found to exist. The court 
instructed the jury on three statutory mitigators, fifty-seven non- 
statutory mitigators, and the catchall circumstance; it could not 
be determined whether jurors found some of the statutory miti- 
gating circumstances to exist but chose to give them no mitigat- 
ing value. 


Am Jur 2d, Criminal Law 8§ 598, 628; Trial §§ 1441- 
1444, 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Surpeme Court cases. 111 L. Ed. 2d 947. 


Appeal of right pursuant to N.C.G.S. § 7A-27(a) from a judgment 
imposing a sentence of death entered by Ferrell, J., at the 6 
September 1994 Criminal Session of Superior Court, Burke County, 
on a jury verdict finding defendant guilty of first-degree murder. 
Heard in the Supreme Court 9 April 1996. 


Michael EF. Easley, Attorney General, by Barry S. McNeill, 
Special Deputy Attorney General, and Valerie B. Spalding, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr, Appellate Defender, by Benjamin 
Sendor, Assistant Appellate Defender, for defendant-appellant. 
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WHICHARD, Justice. 


Defendant was tried capitally for the first-degree murder of Mary 
Belle Adams. The jury found him guilty of first-degree murder on the 
theories of premeditation and deliberation and torture with malice. 
Following a capital sentencing proceeding pursuant to N.C.G.S. 
§ 154-2000, the jury recommended that defendant be sentenced to 
death, and the trial court sentenced him accordingly. 


The victim was a twenty-nine-year-old black prostitute from 
Hickory whose body was found burning in a Dumpster in eastern 
Burke County at approximately 4:00 a.m. on 6 June 1992. The body 
was burned and charred, and fire had destroyed a considerable por- 
tion of it. There was duct tape around the victim’s neck and part of 
her face, including the mouth and nose area. A sock had been stuffed 
deeply down her throat and a cord tied around her neck. A shirt had 
been stuffed into the victim’s vagina, and there was a one-inch-deep 
laceration at the back of the vagina caused by a sharp object such as 
a knife. Hemorrhaging along this wound indicated that the victim’s 
heart was still beating when the wound was inflicted. Dr. John Butts, 
Chief Medical Examiner for the State, testified that the cause of death 
was asphyxiation due to ligature strangulation from the cord around 
the victim’s neck. 


Defendant, a thirty-four-year-old white male, resided in a con- 
verted school bus on the premises of a junkyard in Icard, North 
Carolina. The junkyard was located approximately nine miles from 
the Dumpster where the victim was found. The owner, Ralph 
Maynard, employed defendant as a night watchman in lieu of having 
defendant pay rent. In June 1992, law enforcement officers began 
questioning defendant about Adams’ murder. Defendant left North 
Carolina several weeks later. He was subsequently arrested in 
Needles, California, on 20 July 1992. 


The State’s evidence connecting defendant to the murder tended 
to show the following: 


Janet Farabee, a black prostitute in Hickory and a longtime friend 
of the victim’s, testified that several months before the murder she 
had an encounter with a white male whom she believed was defend- 
ant. The man picked her up late one evening, and they agreed that he 
would pay her sixty dollars to have sex with him. The man drove 
Farabee to a junkyard in Icard. Inside, they proceeded to a bus, 
entered it, and sat at a table. The lighting was sufficient for her to see 
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the man, and she identified him as defendant. The man requested that 
she engage in anal sex with him and shave her pubic area, but she 
refused. They had oral sex and intercourse, and the man then left for 
several minutes. When he returned, he tied Farabee’s hands with wire 
and forced her to have anal sex with him. Afterwards, he untied her 
and told her to get dressed. Farabee asked if the man was going to 
pay her. The man folded a twenty-dollar bill and forced it into 
Farabee’s vagina, pushing it far inside her. He then returned her to 
Hickory and threatened to kill her if she said anything about their 
encounter. 


In September 1993, Farabee guided a prosecutor and two law 
enforcement officers to the junkyard and the bus where she had been 
assaulted. It was defendant’s bus. The officers did not give Farabee 
any directions or coach her. 


Donna Prewitt, a clerk at Enola Grocery in Burke County, testi- 
fied that on 6 June 1992, a man entered the store and appeared very 
nervous. He was a white male, approximately thirty-five years old, 
with a slight beard. The man bought a soda and then left it on the 
counter. Prewitt called out to him, and he returned for the soda. He 
then asked if she had heard about a body being found in a Dumpster. 
The man’s hands shook the entire time he was talking. He left the 
store shortly thereafter. In July, Prewitt was shown a photographic 
lineup in which she identified a photograph of defendant as depicting 
the man who had been in the store. She also so identified defendant 
in court. 


David Reeves, an inmate with defendant in the Burke County jail, 
testified that he asked defendant why he had killed Adams. In 
response, defendant explained that Adams had tried to rob him. He 
had smoked crack and fallen asleep, and when he awoke, Adams was 
going through his pockets. He started beating her, and the next thing 
he knew she was dead. 


Ralph Maynard testified that defendant became nervous after law 
enforcement officers began questioning him about the murder. 
Defendant told Maynard he “could not put up with it” and was leaving 
for Oklahoma to visit his parents. Defendant told David Moore, who 
worked for Maynard, that if he did not return to North Carolina, 
Moore could have the bus and its contents. Maynard further testified 
that shortly after defendant left, Moore received a telephone call from 
defendant requesting that Moore wire him two hundred dollars in 
California. 
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Testimony from several FBI forensics experts tended to show 
that cord discovered in defendant’s bus was similar to the cord used 
to bind the victim. Blood and hair samples found on defendant’s sofa 
matched those of the victim, as did blood found on defendant’s bean- 
bag chair and sofa cushions. A roll of duct tape also was discovered 
in the bus, although it was not the roll used on the victim. 


[1] By his first assignment of error, defendant contends that 
Farabee’s testimony was not credible, that the danger of unfair preju- 
dice substantially outweighed the probative value, and that the trial 
court erred in admitting it. Defendant’s attack on Farabee’s credibil- 
ity is based in part on her in-court identification of defendant. At trial, 
during an in-court photographic lineup, Prewitt identified photograph 
number three as defendant's photograph. Farabee was in the court- 
room during this identification. Thereafter, Farabee also identified 
the man in photograph number three as defendant. However, as the 
photographic lineup Farabee was shown did not include a picture of 
defendant, her selection was incorrect. Defendant argues that 
Farabee’s mistaken identification was a result of her effort to “copy- 
cat” Prewitt. Because this identification seriously undermined 
Farabee’s credibility, defendant contends her testimony should have 
been excluded as unreliable and unduly prejudicial under Rule 403 of 
the North Carolina Rules of Evidence. We disagree. 


The trial court conducted a hearing in the absence of the jury on 
the admissibility of Farabee’s testimony. With regard to her identifi- 
cation testimony, it ruled that there were no pretrial identification 
procedures which were unnecessarily suggestive or conducive to 
irreparable mistaken identification so as to violate due process and 
that her in-court identification of defendant was therefore admissible. 
Defendant does not contest this specific ruling, and we are satisfied 
from the record that the trial court did not err in allowing Farabee’s 
in-court identification. Once such evidence is deemed admissible, the 
credibility of a witness’ identification is a matter for the jury’s deter- 
mination. State v. Paige, 316 N.C. 630, 653, 343 S.E.2d 848, 862 (1986). 
Defense counsel fully explored the credibility of Farabee’s testimony 
during cross-examination of the witness and in closing arguments. 
The jury heard the identification testimony, considered the arguments 
on misidentification, and made its own credibility determination. We 
conclude that allowing the testimony was not an abuse of the trial 
court’s discretion under Rule 403. See State v. Mason, 315 N.C. 724, 
731, 340 S.E.2d 430, 434-35 (1986). 
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[2] Defendant further contends that Farabee’s testimony concerning 
her encounter with defendant was inadmissible under Rules 403 and 
404(b) because the State’s purpose in introducing the testimony was 
to show defendant’s criminal propensity and because there were 
insufficient similarities between her experience and the evidence 
regarding Adams’ murder. Again, we disagree. 


Rule 404(b) provides: 


Evidence of other crimes, wrongs, or acts is not admissible to 
prove the character of a person in order to show that he acted in 
conformity therewith. It may, however, be admissible for other 
purposes, such as proof of motive, opportunity, intent, prepara- 
tion, plan, knowledge, identity, or absence of mistake, entrap- 
ment or accident. 


N.C.G.S. § 8C-1, Rule 404(b) (1992). Hence, evidence is admissible 
under this rule so long as it is relevant for some purpose other than 
to show that defendant has the propensity for the type of conduct for 
which he is being tried. State v. Bagley, 321 N.C. 201, 206, 362 S.E.2d 
244, 247 (1987), cert. denied, 485 U.S. 1036, 99 L. Ed. 2d 912 (1988). 
The test for determining whether evidence of crimes, wrongs, or acts 
other than those specifically at issue is admissible is whether the inci- 
dents are sufficiently similar and not so remote in time that they are 
more probative than prejudicial under the Rule 403 balancing test. 
State v. Boyd, 321 N.C. 574, 577, 364 S.E.2d 118, 119 (1988). The sim- 
ilarities between the incidents need not rise to the level of the unique 
and bizarre but simply must tend to support a reasonable inference 
that the same person committed both the earlier and the later acts. 
State v. Stager, 329 N.C. 278, 304, 406 S.E.2d 876, 891 (1991). 


The evidence tended to show that both Farabee and the victim 
here were black prostitutes in Hickory. The victim was last seen near 
the site where defendant had picked up Farabee. Both women were 
taken to defendant’s bus at night. Defendant bound both, one with 
wire, the other with duct tape. Defendant inserted a twenty-dollar bill 
into Farabee’s vagina and a shirt into the victim’s. These facts are so 
strikingly similar as to permit Farabee’s testimony for the purpose of 
proving defendant’s identity as well as showing a common opportu- 
nity, plan, and modus operandi to defendant's attacks. Additionally, 
the similarity tends to negate defendant's claim that he killed the vic- 
tim by mistake. We therefore conclude that Farabee’s testimony was 
relevant to a fact or issue other than defendant’s character and was 
properly admitted pursuant to Rule 404(b). Further, the incident with 
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Farabee was not so remote that it should have been excluded under 
Rule 403. In light of the obvious relevance of the testimony, the trial 
court did not abuse its discretion under Rule 403 in admitting it. 
Mason, 315 N.C. at 731, 340 S8.E.2d at 434-35. 


[3] Defendant next argues that the trial court erred in denying 
defendant’s motion for a mistrial based upon the State’s purported 
violation of the court’s order to sequester witness Farabee. Follow- 
ing jury selection, the trial court granted defendant’s motion to 
sequester Farabee. However, immediately after the examination of 
prosecution witness Prewitt, defense counsel notified the court that 
Farabee had been in the courtroom for over an hour. Defendant then 
moved for a mistrial, which the court denied. He argues that in view 
of Farabee’s subsequent in-court misidentification of defendant and 
of her crucial importance to the State’s case, the ruling is reversible 
error. 


Upon defendant’s motion for mistrial, the prosecutor stated that 
he did not know Farabee and had not been aware that she was in the 
courtroom. She had been told to appear in court and was simply fol- 
lowing instructions. As soon as her presence was discovered, she was 
removed from the courtroom with the prosecutor's full cooperation. 
There is neither evidence that Farabee heard Prewitt’s testimony con- 
cerning the identification of defendant nor evidence that her identifi- 
cation was tainted as a result of Prewitt’s testimony. The record 
shows without contradiction that any violation of the sequestration 
order was unintentional. 


Upon a defendant’s motion, the trial court must declare a mistrial 
“if there occurs during the trial an error or legal defect in the pro- 
ceedings, or conduct inside or outside the courtroom, resulting in 
substantial and irreparable prejudice to the defendant’s case.” 
N.C.G.S. § 154-1061 (1988). Whether to grant a mistrial rests in the 
sound discretion of the trial court, and its decision will not be dis- 
turbed absent a showing of an abuse of discretion. State v. Brown, 
315 N.C. 40, 56, 337 S.E.2d 808, 821 (1985), cert. denied, 476 U.S. 1165, 
90 L. Ed. 2d 733 (1986), overruled on other grounds by State v. 
Vandiver, 321 N.C. 570, 364 8.E.2d 373 (1988). We cannot hold on this 
record that the clearly inadvertent violation of the sequestration 
order so prejudiced defendant as to render the denial of a mistrial an 
abuse of discretion. This assignment of error is overruled. 


[4] By another assignment of error, defendant contends that the trial 
court erred in denying his motion to suppress evidence obtained dur- 
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ing a search of the bus in which defendant formerly lived. The evi- 
dence tended to show that in June 1992, defendant was living in a 
converted school bus on the junkyard premises of Ralph’s Used Cars 
& Parts in Icard. This business was owned and operated by Ralph 
Maynard, who had sold the bus to defendant. On 8 July 1992, with 
Maynard’s consent, officers searched the bus. Defendant filed a pre- 
trial motion to suppress the fruits of this search. The trial court con- 
ducted a hearing, made findings of fact, and concluded as a matter of 
law based on these findings that defendant had voluntarily surren- 
dered possession of the bus and authorized its sale in satisfaction of 
certain indebtedness. 


In particular, the trial court made the following relevant findings: 


On 7 July [1992], Mr. Maynard told Detective James Pruett 
that the Defendant had left the state, and said he was not coming 
back and that the police would have to shoot him. 


According to Mr. Maynard, the Defendant sold the bus to 
David Moore, an employee at the junkyard, and Mr. Maynard sub- 
sequently purchased it from Mr. Moore. 


With respect to $600 the Defendant owed Mr. Moore, Mr. 
Moore said that the Defendant told him, “When I leave you can 
have the bus and contents,” and Mr. Moore subsequently sold the 
bus to Mr. Maynard for $400. 


On 8 July 1992, Detective Pruett spoke to Mr. Maynard and 
learned that the Defendant had owed money to Mr. Maynard and 
Mr. Moore, and had left the bus “to be sold for an indebtedness 
owed by the defendant.” 


There was some evidence tending to show that the bus was 
left as collateral, but, nonetheless, “it was clear from the evidence 
that the defendant was leaving the state of North Carolina and 
that the persons to whom he was indebted had authority from 
him to sell the bus... to satisfy any such indebtedness.” 


In light of these findings, the trial court concluded that defendant had 
no standing to object to the search; therefore, his Fourth Amendment 
search and seizure rights had not been violated, and the evidence 
resulting from the search was admissible. Defendant concedes that if 
he agreed to sell the bus to David Moore before 8 July 1992, he lacks 
standing to challenge the search. He argues, however, that the record 
does not support the findings that he in fact sold the bus to Moore 
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before 8 July and that therefore the conclusion of law that he had 
ceased to possess the bus is erroneous. 


When supported by competent evidence, the trial court’s findings 
of fact following a suppression hearing are conclusive and binding on 
appellate courts. State v. Brooks, 337 N.C. 132, 140-41, 446 S.E.2d 579, 
585 (1994). Having reviewed the evidence and the findings, we con- 
clude that substantial competent evidence supports the findings. 
Conclusions of law that are correct in light of the findings are also 
binding on appeal. State v. Mahaley, 332 N.C. 583, 593, 423 S.E.2d 58, 
64 (1992), cert. denied, —— U.S. —-, 130 L. Ed. 2d 649 (1995). The trial 
court’s conclusions that defendant had ceased to possess the bus and 
therefore lacked standing to contest the search are correct as a mat- 
ter of law. See State v. Hauser, 342 N.C. 382, 464 S.E.2d 443 (1995); 
State v. Mlo, 335 N.C. 358, 377-79, 440 S.E.2d 98, 110-11, cert. denied, 
— U.S.—, 129 L. Ed. 2d 841 (1994). This assignment of error is 
therefore overruled. 


For the foregoing reasons, we conclude that the guilt-phase of 
defendant’s trial was free of prejudicial error. 


[5] Defendant contends that the trial court erred in the sentencing 
phase by instructing the jury to determine whether statutory mitigat- 
ing circumstances have mitigating value if found to exist. We agree. 


The court instructed the jury to consider three statutory mitiga- 
tors, fifty-seven nonstatutory mitigators, and the catchall circum- 
stance. In response to a juror’s question about the meaning of mitiga- 
tion and the procedure for determining whether a proffered 
mitigating circumstance exists, the trial court thrice instructed the 
jury to decide whether any of the sixty-one mitigating circumstances 
had mitigating value. Specifically, it instructed: 


What you are instructed to do is consider the series of them, that 
is one right after another each of these questions, and decide 
whether one or more of you find that that mitigating factor listed 
is deemed by one or more of you to have mitigating value. And if 
one or more of you deems that that’s so, then you answer it. 


Shortly thereafter, it further instructed: 


The question is— The question is for you to say, if you deem [the 
circumstance] to have mitigating value. 
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. Then—If one of you does, then you would indicate so by 
saying “yes.” If all of you do not as to any one of the 61 enumer- 
ated circumstances for your consideration as to each one of 
them, then you would answer “no” as to that one. 


In State v. Jaynes, 342 N.C. 249, 284-86, 464 S.E.2d 448, 469-70 (1995), 
we concluded that the trial court committed reversible error in giving 
a jury instruction substantively identical to the one given here. That 
decision clearly controls. As in Jaynes, the instruction told jurors 
they could give no weight to statutory mitigating circumstances they 
found to exist. This is contrary to the intent of N.C.G.S. § 15A-2000(f) 
and is an incorrect statement of the law. State v. Fullwood, 329 N.C. 
233, 238, 404 S.E.2d 842, 845 (1991); State v. Fullwood, 323 N.C. 371, 
396, 373 S.E.2d 518, 5383 (1988). Because we cannot determine 
whether jurors found some of the statutory mitigating circumstances 
to exist but chose to give them no mitigating value, we cannot con- 
clude that the error was harmless. Jaynes, 342 N.C. at 286, 464 S.E.2d 
at 470. 


Accordingly, we vacate defendant’s sentence of death and remand 
to the Superior Court, Burke County, for a new capital sentencing 
proceeding. 


GUILT PHASE: NO ERROR. 
SENTENCING PHASE: NEW CAPITAL SENTENCING PROCEEDING. 


STATE OF NORTH CAROLINA v. ARCHIE FURMAN McLEMORE, III 


No. 56A95 
(Filed 10 May 1996) 


1. Robbery § 71 (NCI4th)— taking of car as part of murder— 
evidence insufficient 


The trial court erred by denying defendant’s motion to dis- 
miss a charge of robbery with a dangerous weapon arising from 
the killing of his mother where the evidence was insufficient to 
show that defendant used a weapon to force the victim to give 
him her car. The State’s evidence shows no more than that the 
defendant already had possession and use of the vehicle before 
the killing and retained the vehicle afterwards. 


Am Jur 2d, Robbery §§ 5, 22, 62 et seq. 
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2. Evidence and Witnesses § 172 (NCI4th)— murder—victim’s 
statements—relevant 


The trial court did not err in a prosecution for first-degree 
murder by admitting statements made by the victim which 
defendant admits fall under N.C.G.S. § 8C-1, Rule 803(3) but con- 
tends are not relevant. Evidence that the victim intended to 
decrease the financial benefits flowing to her son, the defendant, 
as well as evidence that she was angry and intended to give her 
son an ultimatum, was relevant to show the status of their rela- 
tionship just prior to the victim’s death. Both statements also 
were relevant as they related to a potential confrontation with the 
defendant, and whether defendant knew of the statements is 
irrelevant. 


Am Jur 2d, Evidence §§ 556, 667. 


3. Evidence and Witnesses § 172 (NCI4th)— murder—victim’s 
statements—admissible 


The trial court did not err in a first-degree murder prosecu- 
tion by admitting statements by the victim where the statements 
were not admitted to prove the truth of the matter asserted, the 
relevance was so remote as to render admission harmless, or the 
statements were admissible in light of the admissibility of other 
statements. 


Am Jur 2d, Evidence §§ 556, 667. 


4. Evidence and Witnesses §§§ 923, 929, 1162 (NCI4th)— 
murder—defendant’s statement to wife—instruction to call 
father and police—admissible 


The trial court in a first-degree murder prosecution properly 
admitted testimony from the defendant’s father and from a detec- 
tive that defendant’s wife had told them of a telephone call in 
which defendant had told her that he had shot his mother and 
asked her to call his father and have him call the police. 
Defendant did not intend that his statement to his wife be confi- 
dential; he specifically told her to let other people know what he 
had told her. Although the testimony of the father and the detec- 
tive was hearsay, the father’s testimony fits easily under the 
excited utterance exception because the wife called him approx- 
imately three minutes after her conversation with defendant, 
when she would have been under the influence of an undoubtedly 
startling event. As to the detective, even if the rule applies that 
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the hearsay statement of an agent cannot be used to establish 
agency, the rule is satisfied through the testimony of the father, 
admitted under another exception. N.C.G.S. § 8C-1, Rules 
803(2),801(d)(C). 


Am Jur 2d, Evidence § 865; Witnesses §§ 309-319. 


Marital privilege under Rule 501 of Federal Rules of 
Evidence. 46 ALR Fed. 735. 


When is hearsay statement an “excited utterance” 
admissible under Rule 803(2) of the Federal Rules of 
Evidence. 48 ALR Fed. 451. 


. Homicide § 253 (NCI 4th)— first-degree murder—premedi- 


tation and deliberation—evidence sufficient 


There was sufficient evidence of premeditation and delibera- 
tion in a first-degree murder prosecution where defendant did not 
make any statement as to how the killing occurred other than a 
telephone call to his wife in which he said that he had killed his 
mother and that she should tell his father to call the police; the 
victim was shot several times in the head and back and was 
stabbed in the back; the trigger on the rifle found to have fired the 
casings at the scene had to be pulled each time the weapon was 
fired; there is no evidence that the victim had a weapon or offered 
any threat to defendant; and she was unarmed and lying in her 
bed wearing headphones when she was killed. 


Am Jur 2d, Homicide § 439. 


Homicide: presumption of deliberation or premedita- 
tion from the circumstances attending the killing. 96 
ALR2d 1435. 


. False Pretenses, Cheats, and Related Offenses § 70.1 


(NCI4th)— financial transaction card theft—sufficiency of 
evidence 


Judgment on the charges of financial transaction card theft 
and fraud was arrested in a prosecution arising from the killing of 
defendant’s mother where there was no direct evidence that 
defendant did not have permission to use the card, defendant 
knew the correct combination of numbers to receive money from 
the machine, and must have learned the combination from his 
mother, which shows she could have allowed him to use the card, 
he used the card at least two days before the death of his mother, 
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which shows he had the card in his possession while his mother 
was alive, and there is no indication that she objected to his hav- 
ing it. 


Am Jur 2d, Fraud and Deceit §§ 468 et seq.; Larceny 
§§ 28 et seq. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of life imprisonment entered by Guice, J., 
at the 4 April 1994 Criminal Session of Superior Court, Buncombe 
County, upon a jury verdict of guilty of first-degree murder based on 
premeditation and deliberation and felony murder. The defendant’s 
motion to bypass the Court of Appeals on other judgments was 
allowed 2 February 1995. Heard in the Supreme Court 16 November 
1995. 


The defendant was tried for first-degree murder in a case in 
which the State sought the death penalty. In the same action, the 
defendant was tried for robbery with a dangerous weapon, financial 
transaction card theft, and financial transaction card fraud. The 
State’s evidence showed that at the end of May 1993, the defendant 
had been separated from his wife for approximately six months and 
had been living with his mother, Melinda McDowell, during that time. 
Melinda McDowell worked as a nurse for the State Department of 
Environment, Health, and Natural Resources and also operated a 
business called “A Relaxing Practice.” The defendant helped his 
mother operate this business. 


Mrs. McDowell was last known to be alive on 31 May 1993, when 
she had a telephone conversation about her health with co-worker 
Fran Jones. At some time around 1 June 1993, Mrs. McDowell was 
shot to death in her bedroom. On 3 June 1993, the defendant called 
his estranged wife, Robin McLemore, and told her that he had shot his 
mother. The defendant asked his wife to call his father, Archie 
McLemore, Sr., and tell him to call the police. The defendant would 
not reveal his whereabouts to his wife, but said the police would find 
him in a few days. The defendant’s wife called her father-in-law, who 
called the police. The police went to Mrs. McDowell's home and 
found her body. She had been shot several times in the head and 
stabbed in the back. A forensic pathologist testified that Mrs. 
McDowell died at least one and possibly seven days before he per- 
formed the autopsy on 4 June 1993. Videotape of the automated teller 
machines at two separate locations revealed that the defendant with- 
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drew $200.00 from his mother’s State Employees’ Credit Union 
account on 29 May, 30 May, and 1 June. 


On 5 June 1993, the defendant again called his estranged wife and 
told her he was at her stepfather’s farm outside Bristol, Virginia. He 
said he would surrender to Darold Long, a bail bondsman in 
Asheville. Mr. Long drove to the farm of Robin McLemore’s stepfather 
and found the defendant. Mr. Long then took the defendant to meet 
with an agent of the Tennessee Bureau of Investigation, who placed 
the defendant under arrest. 


The defendant had driven his mother’s automobile to Kingsport, 
Tennessee, on 1 June 1993 and spent two days in a motel. He then 
drove to Bristol, Virginia. The officers recovered from a pond on the 
farm of Robin McLemore’s stepfather five weapons, including a 
Marlin 60 .22-caliber semiautomatic rifle. These weapons had been 
stolen from Jarod Turner’s residence in Blountville, Tennessee, at a 
time the defendant was living next door to him. A ballistics expert tes- 
tified that cartridge casings found in the victim’s home were fired 
from the Marlin 60 .22-caliber semiautomatic rifle retrieved from the 
pond. 


The defendant was found guilty of all the charges against him. 
After a capital sentencing proceeding, the Jury recommended he be 
sentenced to life in prison, and this sentence was imposed. The 
defendant was also sentenced to forty years in prison on the robbery 
with a dangerous weapon conviction and three years in prison for 
each of the credit card offenses. The sentences are to run 
consecutively. 


The defendant appealed. 


Michael F. Easley, Attorney General, by Mary D. Winstead, 
Associate Attorney General, for the State. 


David G. Belser for the defendant-appellant. 


WEBB, Justice. 


[1] The defendant first assigns error to the denial of his motion to 
dismiss the charge of robbery with a dangerous weapon. We believe 
this assignment of error has merit. 


The evidence in this case was insufficient to show that the 
defendant used a weapon to force the victim to give him her car. The 
record is devoid of any evidence that the defendant’s use of a firearm 
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preceded or was concomitant with his taking possession of the vic- 
tim’s Cadillac or induced the victim to part with her property. See 
State v. Richardson, 308 N.C. 470, 302 S.E.2d 799 (1983). In addition, 
there is no evidence that the taking of the Cadillac was part of a sin- 
gle continuous transaction that involved the use of a firearm. See 
State v. Hope, 317 N.C. 302, 345 S.E.2d 361 (1986). To the contrary, 
evidence elicited from the State’s own witnesses indicated that the 
defendant had permission to use the car and had often done so in the 
past to visit his wife and probation officer in Tennessee and in work- 
ing with his mother in her business. The State concedes in its brief 
that the defendant had the victim’s consent on previous occasions to 
drive the victim’s Cadillac. The State’s evidence shows no more than 
that the defendant already had possession and use of the vehicle 
before the killing and retained the vehicle afterwards. 


For the foregoing reasons, we arrest judgment on the conviction 
and sentence for robbery with a dangerous weapon. 


[2] The defendant’s next two assignments of error concern alleged 
hearsay testimony of two witnesses. In his second assignment of 
error, the defendant contends that the admission of statements that 
the victim made to Fran Jones in mid-May was unduly prejudicial and 
violated his Sixth Amendment right to confrontation. Fran Jones, an 
employee at the North Carolina Department of Environment, Health, 
and Natural Resources, testified at trial that the victim spoke with her 
about her intention to make changes in her will, retirement account, 
and hospitalization plan. The victim allegedly declared her intention 
to do the following: (1) change the beneficiary of her retirement 
account from the defendant as sole beneficiary to the defendant and 
his sister as co-beneficiaries; (2) change her hospitalization plan to 
cover herself only, and not the defendant; and (3) change her will in 
some unspecified way. The defendant also contends that the trial 
court improperly admitted the testimony of Melissa McLemore, the 
victim’s daughter, that shortly before the killing, the victim told her in 
a phone conversation that she was angry with the defendant and was 
planning to “lay down the law,” to give the defendant a choice 
between living with her and fulfilling his responsibilities or moving 
back in with his wife. 


The defendant apparently concedes that the statements to Fran 
Jones fell under N.C.G.S. § 8C-1, Rule 803(3), but argues that the 
statements were not admissible because they were not relevant to the 
case. Under Rule 803(3), hearsay evidence may be admitted to show 
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the declarant’s “then existing state of mind, emotion, sensation, or 
physical condition (such as intent, plan, motive, design, mental feel- 
ing, pain, and bodily health).” N.C.G.S. § 8C-1, Rule 803(8) (1992). 
Evidence tending to show the victim’s state of mind is admissible so 
long as the victim’s state of mind is relevant to the case and its pro- 
bative value is not outweighed by potential prejudice to the defend- 
ant. State v. Stager, 329 N.C. 278, 314, 406 S.E.2d 876, 897 (1991). The 
victim’s state of mind is relevant to show the status of the relationship 
between the victim and the defendant. State v. Alston, 341 N.C. 198, 
230-31, 461 S.E.2d 687, 704 (1995), cert. denied, —— U.S. —, 134 
L. Ed. 2d 100 (1996); State v. Cummings, 326 N.C. 298, 318, 389 S.E.2d 
66, 74 (1990). Furthermore, we recently held that a victim’s state of 
mind is relevant if it relates directly to circumstances giving rise to a 
potential confrontation with the defendant. State v. Corbett, 339 N.C. 
313, 332, 451 S.E.2d 252, 262 (1994). 


In the case sub judice, evidence that the victim intended to 
decrease the financial benefits flowing to her son, as well as evidence 
that she was angry and intended to give her son an ultimatum, was 
relevant to show the status of their relationship just prior to the vic- 
tim’s death. Both statements also were relevant as they related to a 
potential confrontation with the defendant. Whether the defendant 
knew of the statements is irrelevant. Such evidence supported the 
State's theory of motive for the killing and was properly admitted. See 
State v. Greene, 324 N.C. 1, 16, 376 S.E.2d 430, 440 (1989), sentence 
vacated on other grounds, 494 U.S. 1022, 108 L. Ed. 2d 603 (1990). 


[3] The defendant also assigns error to the admission of other 
hearsay statements made by the victim to her daughter just days 
before the killing. The defendant argues that certain of the statements 
were unfairly prejudicial to him. 


The defendant again argues the impropriety of admitting state- 
ments the victim made during the 23 May 1993 conversation concern- 
ing her intention to “lay down the law.” As discussed above, this state- 
ment was admissible under Rule 803(8). During a 29 May 1993 
conversation, the victim, who was at the time sick with asthmatic 
bronchitis, stated that the defendant had asked her to call to tell her 
that if she died of the condition, it was not his fault. The witness tes- 
tified that the defendant was in the room with the victim at the time. 
This testimony was not admitted to prove the truth of the matter 
asserted and was therefore not hearsay. N.C.G.S. § 8C-1, Rule 801(c) 
(1992). Assuming that the evidence should not have been admitted, its 
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relevance was so remote that its admission was harmless. N.C.G.S. 
§ 15A-1443(a) (1988). Finally, Melissa McLemore testified to several 
conversations she had with the decedent between Christmas of 1992 
and the date of her death concerning financial matters. The defendant 
argues that the absence of evidence as to exactly when these conver- 
sations occurred renders their admission even more objectionable 
than the admission of the conversation with Fran Jones. In light of the 
admissibility of the latter conversation, the admission of the victim’s 
statements to her daughter concerning her financial matters was 
proper. 


These assignments of error are overruled. 


[4] The defendant next assigns error to the admission of testimony 
of Archie McLemore, Sr., the defendant’s father, and H.B. Oxner, a 
detective with the City of Asheville Police Department. These two 
witnesses were allowed to testify that Robin McLemore had told them 
of the telephone call the defendant had made to her in which he told 
her he had shot his mother and asked her to call his father. 


The defendant made a motion to suppress the testimony of Det. 
Oxner, and a hearing was held outside the presence of the jury. Robin 
McLemore stated at the hearing that she would not testify against her 
husband. The court held that the statement of the defendant to his 
wife was meant to be conveyed to the defendant’s father and the 
police and was not a confidential communication. 


The defendant contends that the statement he made to his wife 
was a confidential communication and should not have been intro- 
duced against him. He says further that if we should hold it was not a 
confidential communication, it was hearsay and should not have been 
admitted. 


An extrajudicial confidential statement made by one spouse to 
another may not be used against the spouse who made the statement. 
State v. Rush, 340 N.C. 174, 182, 456 S.E.2d 819, 823 (1995). In this 
case, the defendant told his wife he had shot his mother and asked 
her to tell his father and ask him to call the police. He did not intend 
that his statement to his wife be confidential. He told her specifically 
to let other people know what he had told her. The testimony of Det. 
Oxner and Archie McLemore, Sr. as to what Robin McLemore said the 
defendant told her was admissible unless it was barred by the hearsay 
rule. 
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The testimony of Det. Oxner and Archie McLemore, Sr. that Robin 
McLemore told them the defendant said that he had shot his mother 
was hearsay because it was introduced to prove the truth of the mat- 
ter asserted, that the defendant shot his mother. N.C.G.S. § 8C-1, Rule 
801(c) (1992). It was error to admit the testimony of either witness 
unless his testimony could be admitted under an exception to the 
hearsay rule. 


The testimony of Archie McLemore, Sr. fits easily under N.C.G.S. 
§ 8C-1, Rule 803(2), the excited utterance exception to the hearsay 
rule. Robin McLemore called her father-in-law approximately three 
minutes after she had talked to her husband. The telephone conver- 
sation in which the defendant told his wife he had shot his mother 
was undoubtedly a startling event. Robin McLemore would have been 
under its influence three minutes after it occurred. There is little like- 
lihood that she fabricated this message to her father-in-law. This tes- 
timony by Archie McLemore, Sr. was admissible. See State v. Sneed, 
327 N.C. 266, 272, 393 S.E.2d 531, 534 (1990). 


As to the testimony of Det. Oxner, we hold it was admissible 
under N.C.G.S. § 8C-1, Rule 801(d)(C). This rule provides in part: 


A statement is admissible as an exception to the hearsay rule if it 
is offered against a party and it is... a statement by a person 
authorized by him to make a statement concerning the subject. 


N.C.G.S8. § 8C-1, Rule 801(d)(C) (1992). In this case, the statement was 
introduced against the defendant, and he had authorized Robin 
McLemore to make a statement concerning the subject. 


Doubt has been raised as to the continuing validity of the rule that 
agency may not be proven by the hearsay statement of the agent. See 
2 Kenneth S. Broun, Brandis and Broun on North Carolina Evidence 
§ 201 (4th ed. 1993). However, if the rule applies that the hearsay 
statement of an agent cannot be used to establish the agency, see 
Jocie Motor Lines, Inc. v. International Broth. of Teamsters, 260 
N.C. 315, 327, 1382 S.E.2d 697, 705 (1963), we believe the rule is satis- 
fied by proof of Robin McLemore’s authority to make the statement 
through the testimony of Archie McLemore, Sr. Although Mr. 
McLemore used hearsay testimony to prove Robin McLemore’s 
authority, we have held it was properly admitted under another 
exception to the hearsay rule. It was therefore properly before the 
Jury as proof of Robin McLemore’s authority. 


This assignment of error is overruled. 
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[5] The defendant next assigns error to the denial of his motion to 
dismiss the charge of first-degree murder. He was found guilty based 
on the felony murder rule and on the theory of premeditation and 
deliberation. We have held that there was not sufficient evidence to 
convict the defendant of the underlying felony of robbery with a dan- 
gerous weapon. For this reason, the conviction of felony murder can- 
not stand. Although the defendant should not have been convicted of 
felony murder, the verdict cannot be disturbed if the evidence sup- 
ports a conviction based on premeditation and deliberation. See State 
v. Thomas, 325 N.C. 583, 593, 386 S.E.2d 555, 560-61 (1989). 


The defendant did not make any statement as to how the killing 
occurred other than the statement to his wife. The victim was shot 
several times in the head and back and was stabbed in the back. The 
trigger on the rifle found to have fired the casings at the scene had to 
be pulled each time the weapon was fired. These repeated assaults 
are evidence that the defendant intended to kill his mother and did so 
after premeditation and deliberation. State v. Austin, 320 N.C. 276, 
357 S.E.2d 641, cert. denied, 484 U.S. 916, 98 L. Ed. 2d 224 (1987). 
There is also no evidence that the victim had a weapon or offered any 
threat to the defendant. The victim was unarmed and lying in her bed 
wearing headphones when she was killed. This is evidence that there 
was no provocation for the shooting of defendant’s mother. This evi- 
dence was sufficient for the jury to find the murder of defendant’s 
mother was with premeditation and deliberation. State v. Truesdale, 
340 N.C, 229, 456 S.E.2d 299 (1995); State v. Bullard, 312 N.C. 129, 322 
S.E.2d 370 (1984). 


This assignment of error is overruled. 


[6] The defendant next assigns error to the denial of his motion to 
dismiss the charges of financial transaction card theft, N.C.G.S. 
§ 14-113.9(a)(1) (1993), and financial transaction card fraud, N.C.G.S. 
§ 14-1138.138(a)(1) (1993). He contends the State did not prove he did 
not have the consent of his mother to use the card. We believe this 
assignment of error has merit. 


There was no direct evidence that defendant did not have per- 
mission to use the card. The defendant knew the correct combination 
of numbers to receive money from the machine. He must have 
learned this combination from his mother, which shows she could 
have allowed him to use the card. He used the card at least two days 
before the death of his mother, which shows he had the card in his 
possession while his mother was alive, and there is no indication that 
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She objected to his having it. We hold that there was not substantial 
evidence from which the jury could find the defendant did not have 
permission to use the card. We arrest judgment on the charges of 
financial transaction card theft and fraud. 


In his last assignment of error, the defendant contends there was 
error in the charge on robbery with a dangerous weapon. We have 
arrested Judgment on this offense, and this assignment of error is 
moot. 


NO. 93-CRS-4012, ROBBERY WITH A DANGEROUS WEAPON: 
JUDGMENT ARRESTED; 


NO. 93-CRS-57506, FIRST-DEGREE MURDER: NO ERROR; 


NO. 93-CRS-4011, FINANCIAL TRANSACTION CARD THEFT 
AND FRAUD: JUDGMENTS ARRESTED. 


TR 


STATE OF NORTH CAROLINA v. KEITH ANTONIA WAGNER 


No. 338A95 
(Filed 10 May 1996) 


1. Evidence and Witnesses § 1353 (NCI4th)— detective’s 
notes of confession—unsigned by defendant—admissibility 


A detective’s handwritten notes of an interview of defendant 
containing the detective’s questions and defendant’s answers was 
properly admitted into evidence in defendant’s murder trial, 
although the notes were not reviewed and signed by defendant, 
where the detective testified that the notes constituted an exact 
word-for-word rendition of his interview of defendant, and any 
unrecorded conversation that took place between the detective 
and defendant was unrelated to the questioning of defendant. 
Furthermore, the notes were not inadmissible because they con- 
tained a comment by the detective that defendant appeared to be 
bragging when he stated that he would have used a more power- 
ful gun if he had intended to kill anyone, since the detective could 
testify as to what he observed about defendant’s demeanor during 
the interrogation. 


Am Jur 2d, Evidence §§ 716, 717. 
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Admissibility in evidence of unsigned confession. 23 
ALR2d 919. 


2. Criminal Law § 497 (NCI4th)— exhibit in jury room— 
objection by defendant—harmless error 


The trial court erred by allowing four of the five pages of a 
handwritten narrative of defendant’s statements to a detective to 
be taken into the jury room during deliberations in a first-degree 
murder trial over defendant’s objection and without his consent. 
However, this error was not prejudicial where the exhibit had 
already been admitted into evidence and was consistent with 
defendant’s trial testimony, and there were no comments favor- 
able to defendant on the fifth page of the exhibit that defendant 
had not made earlier in his statements to the detective. N.C.G.S. 
§ 15A-1233(b). 


Am Jur 2d, Trial §§ 1665 et seq. 


Permitting documents or tape recordings containing 
confessions of guilt or incriminating admissions to be 
taken into jury room in criminal case. 37 ALR3d 238. 


3. Homicide § 706 (NCI4th)— first-degree murder—failure to 
instruct on voluntary manslaughter—error cured by verdict 


Even if it was error for the trial court to fail to instruct the 
jury on voluntary manslaughter in this first-degree murder prose- 
cution, this error was harmless where the trial court properly 
instructed on first-degree and second-degree murder, and the jury 
found defendant guilty of first-degree murder. 


Am Jur 2d, Homicide §§ 529 et seq. 


Modern status of law regarding cure of error, in 
instruction as to one offense, by conviction of higher or 
lesser offense. 15 ALR4th 118. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of life imprisonment entered by Griffin, J., 
at the 23 January 1995 Criminal Session of Superior Court, Pender 
County, upon a jury verdict of guilty of first-degree murder. 
Defendant’s motion to bypass the Court of Appeals as to an additional 
judgment for discharging a firearm into occupied property was 
allowed 23 August 1995. Heard in the Supreme Court 13 March 1996. 
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Michael F. Easley, Attorney General, by Ronald M. Marquette 
and Thomas Fi Moffitt, Special Deputy Attorneys General, for 
the State. 


Neil D. Weber and Daniel Shatz for defendant-appellant. 


FRYE, Justice. 


Defendant, Keith Antonia Wagner, was indicted on 30 August 1993 
for first-degree murder and discharging a firearm into occupied prop- 
erty. In a noncapital trial, the jury found defendant guilty of discharg- 
ing a firearm into occupied property and first-degree murder on the 
theories of premeditation and deliberation and felony murder. On 
26 January 1995, the trial court entered judgments imposing sen- 
tences of three years’ imprisonment for discharging a firearm into 
occupied property and life imprisonment for the first-degree murder 
conviction. 


On appeal to this Court, defendant makes three arguments. After 
reviewing the record, transcript, briefs, and oral arguments of coun- 
sel, we conclude that defendant received a fair trial, free of prejudi- 
cial error. 


The evidence presented at trial tended to show the following 
facts and circumstances: In the early morning hours of 17 August 
1993, Annette Miller (the victim) died from a gunshot wound to her 
right temple. Defendant, who had been “romantically involved” with 
the victim, resided with his mother in a trailer approximately one 
thousand feet from the scene of the crime. The bullet removed from 
the victim’s temple was consistent with having been fired by a .22- 
caliber rifle found in defendant’s mother’s trailer shortly after the vic- 
tim was shot. Defendant admitted to the police that he had fired the 
rifle “in the air” from a roadway near Bernadette McKnight’s trailer, 
where the victim’s body was found. 


Defendant and the victim had been involved in a quarrel earlier 
that evening at McKnight’s trailer. The victim and McKnight con- 
fronted defendant about their belief that he had made a pass at 
Theresa Jordan, who was also present at McKnight’s trailer. After 
speaking alone with the victim and denying that the accusations were 
true, defendant became angry and decided to leave McKnight’s trailer. 
Witnesses testified that, as defendant was leaving the trailer, he said 
“Ym going to kill all you m——- f———-s in here” and that defendant 
looked at Theresa Jordan and said, “Especially you, bitch.” 
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McKnight followed defendant as he left the trailer and said, 
“Please don’t shoot my house. My kids are in there. .. . Calm down, 
calm down, please calm down.” McKnight pulled on defendant's 
clothing, and he came out of his shirt and his jogging pants. Operaus 
Mcknight, McKnight’s brother, and Edison Jordan came outside of the 
trailer a few minutes later. A fight ensued. Operaus McKnight and 
Edison Jordan knocked defendant to the ground and punched him. As 
McKnight asked her brother and Edison Jordan to stop fighting, 
defendant ran away. 


When defendant departed, McKnight made everyone, except the 
victim and her (McKnight’s) children, leave the trailer. McKnight then 
went to find someone to watch her children and to telephone the 
police. When McKnight left the trailer, the victim was watching tele- 
vision. McKnight heard one gunshot while she was walking to her sis- 
ter’s house and heard at least two gunshots after she entered her sis- 
ter’s house. McKnight called the police and then returned to her 
trailer. 


On the way back to her trailer, McKnight saw defendant at a 
neighbor’s trailer. Defendant was carrying a rifle. Defendant told 
McKnight, “I done shot up some s—- in your trailer and you're next.” 
When McKnight returned to her trailer, she found the victim on the 
floor. McKnight observed two bullet holes in her trailer, one in the 
front window and another near the front door light switch. 


Shortly thereafter, defendant rode up to the trailer with his 
mother, who asked McKnight what had happened. When McKnight 
told defendant’s mother that defendant had shot the victim, his 
mother responded that defendant could not have shot the victim 
because he was at home with her. Witnesses testified that when 
defendant exited his mother’s car, he yelled, “Any other of you 
m f————s wanna die tonight?” Everyone ran because they 
thought defendant may have had a gun. 





Defendant and his mother left the crowd at the trailer park at 
about 4:30 a.m. Defendant’s mother drove defendant to the Pender 
County Sheriff's Department to report the assault on defendant by 
Operaus McKnight and Edison Jordan that took place earlier that 
morning at McKnight’s trailer. Defendant gave the following state- 
ment to the police about the assault: 


When [McKnight’s] brother and the other guy approached me and 
jumped on me, then they told me if I came back, don’t come back 
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shooting B.B.s, so 1 went home and got a .22 shooting in the air. I 
didn’t see anyone. Whatever happened after I got home. I don’t 
know. | 


Meanwhile, officers had responded to McKnight’s trailer to inves- 
tigate the shooting. While defendant and his mother were at the 
Sheriff's Department, an officer called and asked defendant’s mother 
if she would come home and give them the rifle that defendant had 
been carrying earlier that morning. Defendant’s mother left the 
Sheriff's Department, went to her trailer, consented to a search by an 
officer, retrieved the rifle for the officer, and gave it to him. The offi- 
cer, Detective Ezzell, gave defendant’s mother a receipt for the rifle. 
Defendant’s mother and Detective Ezzell then returned to the 
Sheriff's Department. 


Defendant’s mother and Detective Ezzell arrived at the Sheriff’s 
Department with the .22-caliber rifle at about 6:20 a.m. Detective 
Ezzell arrested defendant and charged him with murder. Detective 
Ezzell then questioned defendant about the shooting of Annette 
Miller and recorded in longhand his questions and defendant’s 
answers. Defendant stated that he shot his rifle “in the air” but that he 
had not intended to shoot anyone; that he had heard voices inside the 
trailer before and after the shots were fired; that, after the second 
shot, he entered the trailer and saw the victim lying on the floor but 
that he did not think she was dead or had been shot; that, if he did 
shoot her, he was sorry; that he did not think a .22-caliber bullet could 
do so much damage; and that, if he had intended to shoot someone, 
he would have used a more powerful gun. 


Defendant testified at trial that he had been drinking on the 
evening of 16 August 1993 and had smoked marijuana prior to arriv- 
ing at McKnight’s trailer at about 9:00 p.m. He admitted that he and 
the victim were both “in a rage” over her accusation that he had made 
advances toward Theresa Jordan. He testified that all he wanted was 
to go home and “chill out.” Defendant further testified that, when he 
left the trailer, he was intoxicated and did not recall exactly what he 
said as he was leaving but that he may have told Theresa Jordan that 
he was going “to get her.” 


Defendant also testified that, after McKnight attempted to 
restrain him and after Operaus McKnight and Edison Jordan beat him, 
he ran home, got his rifle, returned to McKnight’s trailer after about 
five minutes, and fired his rifle twice into the air. Defendant admitted 
telling Detective Ezzell that he heard voices coming from the trailer 
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and stated that it could have been the television. He testified that he 
was angry but did not see anyone at whom he was angry and did not 
intend to kill anyone. Defendant admitted to telling McKnight when 
he saw her shortly after he had fired the rifle that he had “shot up 
something.” However, he did not recall making any hostile statement 
to the crowd outside of the trailer when he arrived with his mother 
and did not recall telling McKnight that he was going to shoot her 
next. 


Defendant’s mother testified that, when she first saw defendant 
on 17 August 1993, he had been badly beaten and was swollen and 
scratched. She further testified that defendant did not have a gun. She 
also testified that she left her trailer with defendant to report the 
assault to the police. 


The trial court denied defendant’s motions to dismiss made at the 
close of the State’s evidence and again at the close of all the evidence. 


[1] Defendant first assigns as error the trial court’s admission into 
evidence, over defendant’s objection, of State’s Exhibit 29, a hand- 
written rendition of defendant’s interview with Detective Ezzell con- 
taining Detective Ezzell’s questions and defendant's answers. In addi- 
tion to moving to suppress the statement on Miranda grounds, 
defendant objected to the admission of the detective’s notes on the 
grounds that the notes were not acknowledged by defendant, con- 
tained editorial comments by the detective, and did not constitute a 
complete word-for-word rendition of the interview. Defendant argues 
that he was never afforded the opportunity to review the notes from 
the interview or to sign the notes to acknowledge their accuracy. 


In State v. Walker, 269 N.C. 135, 152 S.E.2d 133 (1967), this Court 
set out the legal principles for the admissibility of a statement 
reduced to writing. This Court stated: 


“A confession which has been wholly or partially reduced to 
writing is ordinarily admissible against an accused where it was 
freely and voluntarily made by him, regardless of the fact that it 
was reduced to writing by another person, where it was read over 
to or by accused, or was translated to him, and signed or other- 
wise admitted by him to be correct.” 23 C.J.S., Criminal Law 
833(a). 


“If a statement purporting to be a confession is given by 
accused, and is reduced to writing by another person, before the 
written instrument will be deemed admissible as the written con- 
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fession of accused, he must in some manner have indicated his 
acquiescence in the correctness of the writing itself. If the tran- 
scribed statement is not read by or to accused, and is not signed 
by accused, or in some other manner approved, or its correctness 
acknowledged, the instrument is not legally, or per se, the con- 
fession of accused; and it is not admissible in evidence as the 
written confession of accused.” 23 C.J.S., Criminal Law 833(b). 


Walker, 269 N.C. at 139, 152 S.E.2d at 137. We further stated, “There is 
a sharp difference between reading from a transcript which, accord- 
ing to sworn testimony, records the exact words used by an accused, 
and reading a memorandum that purports to be an interpretative nar- 
ration of what the officer understood to be the purport of statements 
made by the accused.” Jd. at 141, 152 S.E.2d at 138. 


Defendant acknowledges that the Court of Appeals has noted a 
limited exception where an officer’s notes are a verbatim record of 
the questions and answers between the officer and the defendant and 
are not merely the officer’s impression of the import of defendant’s 
statements. See State v. Byers, 105 N.C. App. 377, 413 S.E.2d 586 
(1992). However, defendant argues that the notes admitted into evi- 
dence did not constitute an exact word-for-word rendition of his 
interview with Detective Ezzell in that it was incomplete. Defendant 
notes that Detective Ezzell admitted on voir dire that additional con- 
versations took place between himself and defendant which were not 
reduced to writing. Defendant argues that to allow an officer to deter- 
mine which portions of a defendant’s statement to reduce to writing 
amounts to editorial input into the contents of the writing. 


Additionally, defendant argues that the notes contain an editorial — 
comment by the detective that defendant “appear(ed] to be bragging” 
when he stated that if he had intended to kill anyone, he would have 
used a more powerful gun. Defendant contends that Detective 
Ezzell’s interpretation of defendant’s words, which tend to support 
his claim that he had no specific intent to kill or discharge a firearm 
into the dwelling, completely undercuts the impact of defendant’s 
statement. Defendant further notes that when the jury requested the 
statement be sent into the jury room during deliberations, the court 
removed the page containing Detective Ezzell’s editorial comment, 
stating, “I don’t think that would be appropriate.” 


In the instant case, unlike in Walker, Detective Ezzell testified 
that the exhibit introduced into evidence was an exact word-for-word 
rendition of his interview of defendant. We conclude that Walker does 
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not preclude admission of an unsigned statement taken in longhand 
of a defendant’s actual responses to the recorded questions. After 
carefully reviewing the transcript of the voir dire of Detective Ezzell, 
we conclude that any unrecorded conversation that took place 
between Detective Ezzell and defendant was unrelated to the ques- 
tioning of defendant. Detective Ezzell testified that defendant was 
belligerent and accused the officers of framing him. This conversa- 
tion, which took place prior to the conclusion of defendant’s state- 
ment, was not a part of the questioning. Further, we conclude that 
Detective Ezzell could testify as to what he observed about defend- 
ant’s demeanor during the interrogation when he commented that 
defendant appeared to be bragging. Accordingly, we reject this 
assignment of error. 


[2] Defendant next assigns as error the trial court’s allowing the jury 
to take four of the five pages of State’s Exhibit 29 into the jury recom 
during deliberations. The jurors had sent a note to the trial court 
requesting that they be given photographs, diagrams, reports, and 
statements to take into the jury room for use in their deliberations. 
Defendant objected to State’s Exhibit 29, the handwritten narrative of 
defendant’s statement given to Detective Ezzell, being sent into the 
jury room because it contained Detective Ezzell’s editorial comment 
that defendant appeared to be bragging when he said that if he had 
intended to kill anyone, he would have used a more powerful gun. 
The trial court determined that it would be inappropriate for the jury 
to have the fifth page of the five-page statement since it contained the 
detective’s comment. Accordingly, the trial court gave the jury the 
first four pages of the statement. Defendant contends that giving this 
material to the jury, over his objection, was prejudicial error. 


N.C.G.S. § 15A-1233 provides in pertinent part: 


(b) Upon request by the jury and with consent of all parties, 
the judge may in his discretion permit the jury to take to the jury 
room exhibits and writings which have been received in evidence. 
If the judge permits the jury to take to the jury room requested 
exhibits and writings, he may have the jury take additional mate- 
rial or first review other evidence relating to the same issue so as 
not to give undue prominence to the exhibits or writings taken to 
the jury room. If the judge permits an exhibit to be taken to the 
jury room, he must, upon request, instruct the jury not to conduct 
any experiments with the exhibit. 


N.C.G.S. § 15A-1233(b) (1988). 


258 IN THE SUPREME COURT 


STATE v. WAGNER 
[343 N.C. 250 (1996)] 


Defendant contends that the judge may permit the jury to take 
exhibits into the jury room only with the consent of all parties. In 
State v. Platt, 85 N.C. App. 220, 228, 354 S.E.2d 332, 337, disc. rev. 
denied, 320 N.C. 516, 358 S.E.2d 529 (1987), the Court of Appeals said: 


N.C. Gen. Stat. § 15A-1233(b) authorizes a judge to allow the 
jury to take into the jury room exhibits and writings which have 
been admitted into evidence when the jury so requests and the 
parties give their consent. State v. Taylor, 56 N.C. App. 118, 287 
S.E.2d 129 (1982). Defendant here objected to the jury’s taking 
this statement into the jury room, and the court thus violated G.S. 
§ 15A-1233(b) in allowing the exhibits to go into the jury room. Id. 


In the instant case, defendant objected to State’s Exhibit 29 being 
allowed into the jury room during deliberations. We conclude that the 
trial court erred in allowing the exhibit to be taken into the jury room 
during deliberations over defendant’s objection and without his 
consent. 


We now consider whether this error was prejudicial. Such error is 
prejudicial only if defendant can meet his burden of showing that 
there is “a reasonable possibility that, had the error in question not 
been committed, a different result would have been reached at the 
trial.” N.C.G.S. § 15A-1443(a) (1988). Defendant argues that this error 
was compounded by the fact that in allowing the jury to take State’s 
Exhibit 29 into the jury room during deliberations, the trial court 
removed a page from the exhibit which, along with Detective Ezzell’s 
inappropriate editorial comment, contained several statements which 
supported defendant’s contentions regarding his lack of intent to 
shoot the deceased or anyone else. We disagree. 


Defendant's objections at trial to allowing the exhibit to go to the 
jury room were based on grounds that the statement constituted 
hearsay and that it was not a signed statement of defendant. We con- 
clude that defendant has failed to show prejudice. The statement sub- 
mitted to the jury during its deliberations had already been admitted 
into evidence and was consistent with defendant’s testimony at trial. 
Further, there were no comments favorable to defendant on the fifth 
page of the statement that defendant had not made earlier in the 
statement. Accordingly, we find no prejudicial error. 


[3] Defendant next assigns as error the trial court’s failure to instruct 
the jury on voluntary manslaughter. We conclude that it is unneces- 
sary to decide whether the evidence supported a voluntary 
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manslaughter instruction. Assuming arguendo it was error not to 
instruct the jury on voluntary manslaughter, a review of the possible 
verdicts submitted to the jury and the jury’s ultimate verdict reveals 
that such error was harmless. The trial court instructed the jury that 
it could find defendant (1) guilty of first-degree murder, based either 
on the theory of malice, premeditation, and deliberation or the theory 
of felony murder; (2) guilty of second-degree murder; or (3) not guilty. 
After deliberations, the jury returned a verdict finding defendant 
guilty of first-degree murder on both theories submitted. “Since the 
jury rejected second-degree murder, it would also have rejected the 
lesser offense of voluntary manslaughter.” State v. Lyons, 340 N.C. 
646, 664, 459 S.E.2d 770, 779 (1995). Thus, even if it was error to fail 
to instruct the jury in this case regarding voluntary manslaughter, 
such error was not prejudicial. 


NO ERROR. 


MARY B. BLACKMON, ADMINISTRATRIX OF THE ESTATE OF BOBBY T. BLACKMON, 
DECEASED V. NORTH CAROLINA DEPARTMENT OF CORRECTION, EMPLOYER; 
AND/OR NORTH CAROLINA DEPARTMENT OF TRANSPORTATION 


No. 235A95 
(Filed 10 May 1996) 


Workers’ Compensation §§ 41, 57 (NCI4th)— death of inmate 
while working on road crew—recovery limited to workers’ 
compensation 


The Court of Appeals correctly held that the provisions of the 
Workers’ Compensation Act bar plaintiff's wrongful death action 
where plaintiff, a prison inmate, died while working with a mini- 
mum custody road crew assigned to the Department of 
Transportation. N.C.G.S. § 97-13(c) permits the dependents or 
next of kin of a prisoner killed while working for the State to 
apply for workers’ compensation benefits and states that the 
exclusive remedy provision of N.C.G.S. § 97-10.1 applies to pris- 
oners entitled to compensation under N.C.G.S. § 97-13(c). 
Although Ivey v. N.C. Prison Dep’t, 252 N.C. 615 (1960) deter- 
mined that an award of burial expenses alone did not constitute 
compensation, the subsequent legislative decision to afford the 
dependents and next of kin of a deceased prisoner a weekly mon- 
etary benefit is properly interpreted as entitling such claimants to 
“compensation.” Plaintiff argues that the maximum benefit of 
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thirty dollars per week is not sufficient to constitute compensa- 
tion, but the amount of compensation to be awarded is based on 
lost earning capacity, which is greatly limited by incarceration. 
Finally, the use of the word “may” in N.C.G.S. § 97-13(c) does not 
give a plaintiff a choice of proceeding under either the Workers’ 
Compensation Act or the Tort Claims Act, but merely permits 
plaintiff to file a workers’ compensation claim. 


Am Jur 2d, Workers’ Compensation § 162. 


Workers’ compensation law as precluding employee’s 
suit against employer for third person’s criminal attack. 49 
ALR4th 926, 


Workers’ compensation: incarceration as terminating 
benefits. 54 ALR4th 241. 


Workers’ compensation: injuries incurred during labor 
activity. 61 ALR4th 196. 


Justice FRYE dissenting. 


Appeal by plaintiff pursuant to N.C.G.S. § 7A-30(2) from the deci- 


sion of a divided panel of the Court of Appeals, 118 N.C. App. 666, 457 


S.E. 


2d 306 (1995), reversing a decision and order of the Industrial 


Commission, filed 15 March 1994, awarding plaintiff damages. Heard 
in the Supreme Court 15 February 1996. 


Griffin, Caldwell, Helder, Lee & Helms, PA., by W. David Lee 
and R. Kenneth Helms, Jr., for plaintiff-appellant. 


Michael F’ Easley, Attorney General, by Richard L. Griffin, 
Assistant Attorney General, for defendant-appellees. 


Patterson, Harkavy & Lawrence, by Martha A. Geer, on behalf 
of The American Civil Liberties Union of North Carolina Legal 
Foundation, amicus curiae. 

PARKER, Justice. 


Plaintiff appeals a decision of the Court of Appeals reversing a 


decision and order of the Industrial Commission awarding plaintiff 
damages under the Tort Claims Act. For the reasons stated herein, we 
conclude that provisions of the Workers’ Compensation Act bar plain- 
tiffs wrongful death action. Accordingly, we affirm the Court of 
Appeals. 
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On 6 November 1990 decedent Bobby Blackmon was an inmate 
incarcerated within the Department of Correction (“DOC”) at Yancey 
Correctional Center. Decedent worked with a minimum custody road 
crew which was assigned to the Department of Transportation 
(“DOT”). The DOT foreman supervising decedent’s crew assigned 
them the task of breaking up and removing road salt from a double 
storage bin, a wooden structure located on the side of a mountain 
immediately above the DOT maintenance yard. 


The double storage bin consisted of two large compartments, 
each capable of holding seventy-five tons of road salt. The bin was 
raised eight feet from the ground on stilts and measured thirty-four 
feet from side to side, seventeen feet from front to back, and fourteen 
feet from top to bottom. Salt was removed from the bin by backing a 
truck beneath the bin and opening the doors to a vertical metal chute 
which provided access to the bottom of the bin. 


The salt stored in the bin tended to crystallize and often would 
not flow through the chute. The standard DOT procedure for dealing 
with this circumstance was to have workers stand inside the bin on 
top of the salt and break up the crystallized salt with crowbars until 
the salt was granulated enough to pass through the chute. 


In the process of cleaning the bin, decedent, another inmate, and 
a correctional officer stepped on top of the salt in the bin. A short 
time later decedent walked across the surface of the salt, the crystal- 
lized salt suddenly broke beneath him, and decedent dropped into the 
salt pile. Other inmates and a correctional officer attempted to rescue 
decedent, but the salt gave way and pulled decedent under the salt. 
Further rescue efforts failed, and decedent died from asphyxiation. 


Plaintiff Mary Blackmon, decedent’s mother and administratrix of 
decedent’s estate, instituted this action on 11 February 1991 by filing 
an affidavit with the Industrial Commission alleging a tort claim 
against the DOT and the DOC and seeking $100,000 in damages for 
wrongful death. On 11 March 1991 defendants answered, denying that 
decedent was injured as a result of the negligence of DOT or DOC 
employees and disavowing any liability. 


In its answer and in a motion to dismiss filed 4 April 1991, defend- 
ants asserted that provisions of the Workers’ Compensation Act 
barred plaintiff from proceeding under the Tort Claims Act. Deputy 
Commissioner Edward Garner, Jr. denied defendants’ motion to dis- 
miss on 13 August 1991. 
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Deputy Commissioner Gregory Willis heard plaintiff’s claim on 
the merits on 18 March 1992. Willis concluded that plaintiff failed to 
show that defendants’ employees injured decedent as a result of their 
negligence. Accordingly, Willis did not award plaintiff any damages. 


The Industrial Commission reversed. In an order written by 
Commissioner James J. Booker, the Commission concluded that the 
Workers’ Compensation Act does not preclude a working prisoner 
from bringing a wrongful death action under the Tort Claims Act, that 
defendants’ negligence caused the wrongful death of decedent, and 
that plaintiff was entitled to compensation. The Commission awarded 
plaintiff $73,685 in damages. 


The Court of Appeals, with one judge dissenting, reversed. 
Blackmon v. N.C. Dep’t of Correction, 118 N.C. App. 666, 457 S.E.2d 
306 (1995). The Court of Appeals concluded that N.C.G.S. § 97-13(c) 
entitles plaintiff to compensation and that N.C.G.S. § 97-10.1 thus pre- 
cludes plaintiff's wrongful death action. We agree and affirm the 
Court of Appeals. 


N.C.G.S. § 97-138(c) permits the dependents or next of kin of a 
prisoner killed while working for the State to apply for workers’ com- 
pensation benefits. This subsection states that the exclusive remedy 
provision of N.C.G.S. § 97-10.1 applies to prisoners “entitled to com- 
pensation” under N.C.G.S. § 97-13(c). N.C.G.S. § 97-18(c) provides in 
pertinent part: 


This Article shall not apply to prisoners being worked by the 
State ... except to the following extent: Whenever any prisoner 
assigned to the State Department of Correction shall suffer... 
accidental death arising out of and in the course of the employ- 
ment to which he had been assigned, if there be death... the 
dependents or next of kin... may have the benefit of this Article 
by applying to the Industrial Commission as any other employee; 
provided, such application is made within 12 months from the 
date of the discharge; and provided further that the maximum 
compensation to ... the dependents or next of kin of any 
deceased prisoner shall not exceed thirty dollars ($30.00) per 
week and the period of compensation shall relate to the date of 
his discharge rather than the date of the accident. .. . The provi- 
sions of G.S. 97-10.1 and 97-10.2 shall apply to prisoners and dis- 
charged prisoners entitled to compensation under this subsection 
and to the State in the same manner as said section applies to 
employees and employers. 


N.C.G.S. § 97-13(¢) (1991). 
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N.C.G.S. § 97-10.1 states: 


If the employee and the employer are subject to and have 
complied with the provisions of this Article, then the rights and 
remedies herein granted to the employee, his dependents, next of 
kin, or personal representative shall exclude all other rights and 
remedies of the employee, his dependents, next of kin, or repre- 
sentative as against the employer at common law or otherwise on 
account of such injury or death. 


N.C.G.S. § 97-10.1 (1991). 


In the instant case decedent is a prisoner who suffered an acci- 
dental death arising out of and in the course of the employment to 
which he had been assigned. For this reason plaintiff is entitled to 
workers’ compensation benefits by N.C.G.S. § 97-13(c). The Court of 
Appeals concluded that the monetary benefit afforded to plaintiff by 
N.C.G.S. § 97-13(c) entitles her to “compensation” and that N.C.G.S. 
§ 97-10.1 thus applies to bar plaintiff's wrongful death action. We 
agree. 


Plaintiff contends that Ivey v. N.C. Prison Dep't, 252 N.C. 615, 
114 S.E.2d 812 (1960), requires a contrary result. In Jvey the adminis- 
trator of inmate Ivey’s estate initiated an action against the North 
Carolina Prison Department for wrongful death. The Prison 
Department moved to dismiss on the grounds that the workers’ com- 
pensation remedy was exclusive. /d. at 616, 1148.E.2d at 812-13. This 
motion was allowed by the hearing commissioner and affirmed by the 
Industrial Commission and the Superior Court. /d. at 617, 114 S.E.2d 
at 813. This Court in Jvey determined that N.C.G.S. § 97-13(c), as it 
was then written, did not withdraw a prisoner’s right to bring a tort 
claim against the State and reversed. /d. at 620, 114 8.E.2d at 815-16. 


At the time Jvey was decided, N.C.G.S. § 97-13(c) limited the 
dependents and next of kin of a deceased prisoner to an award of bur- 
ial expenses alone. [vey, 252 N.C. at 618, 114 S.E.2d at 814. The ques- 
tion presented to the Ivey Court was whether the legislature had 
withdrawn the right of the plaintiff to bring a tort claims action by 
amending N.C.G.S. § 97-13(c) to provide that the exclusive remedy 
provision of the Workers’ Compensation Act applied to prisoners 
“entitled to compensation.” The Prison Department argued that the 
payment of burial expenses constituted the payment of compensa- 
tion. Id. at 619, 114 S.E.2d at 815. The Jvey Court disagreed, stating 
that 
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it takes the whole to constitute compensation and not one of its 
parts. A vest is a part of a suit of clothes, but a vest cannot be 
called a suit. Surely compensation for wrongful death involves 
more than the burial of the body. 


Id. at 620, 114 S.E.2d at 815. The Ivey Court questioned whether the 
legislature intended the amendment to withdraw a prisoner's right to 
bring an action under the Tort Claims Act. The Court stated: 


If the Legislature intended to withdraw altogether a pris- 
oner’s right to pursue a tort claim, the logical procedure would be 
by amendment to the section of the Tort Claims Act which gave 
the right. No valid reason is suggested why the withdrawal, if 
such were intended, should be by an amendment tucked away in 
a jumbled and confusing subsection.... 


Id. at 619, 114 S.E.2d at 815. The Court concluded that it could not 
presume that the legislature intended to withdraw a prisoner's right 
to assert a tort claim as a result of the amendment providing that 
workers’ compensation was the exclusive remedy for prisoners “enti- 
tled to compensation” under N.C.G.S. § 97-13(c). Id. at 620, 114 S.E.2d 
at 815. 


In 1971 the General Assembly amended N.C.G.S. § 97-13(c) to 
delete the burial expenses limitation on workers’ compensation relief 
for the dependents and next of kin of a deceased prisoner and to 
afford such claimants a weekly monetary benefit. The subsection 
now provides that this benefit “shall not exceed thirty dollars ... per 
week.” N.C.G.S. § 97-13(c). The Court of Appeals determined that the 
legislative decision to amend the subsection to delete the limitation 
on benefits to burial expenses and to afford the dependents and next 
of kin of deceased prisoners a weekly monetary benefit entitled plain- 
tiff to “compensation” under N.C.G.S. § 97-13(c). Blackmon, 118 N.C. 
App. at 673, 457 S.E.2d at 310. 


In his dissent Judge Greene argued that the concerns expressed 
by the Jvey Court continue to exist because (i) the legislature has not 
taken the Ivey Court’s suggestion to amend the Tort Claims Act to 
withdraw the right of prisoners to bring a tort claim and (ii) the leg- 
islature has not changed the Workers’ Compensation Act to treat 
working prisoners like regular employees. Judge Greene stated that 


if the Legislature desires the Workers’ Compensation Act to be 
the exclusive remedy for prisoners accidentally injured or killed 
while on assigned work, it either needs to amend the Tort Claims 
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Act as suggested by the Court in Ivey or change Section 97-13(c) 
to treat working prisoners as regular employees rather than as an 
exception to the Workers’ Compensation Act. 


Id. at 676, 457 S.E.2d at 312. We disagree and conclude that the legis- 
lature withdrew the plaintiff's right to bring a tort claim by amending 
N.C.G.S. § 97-13(c) to entitle the dependents and next of kin of a 
deceased prisoner to a weekly monetary benefit. 


The primary rule of statutory construction is that the intent of the 
legislature controls the interpretation of a statute. Derebery v. Pitt 
Co. Fire Marshall, 318 N.C. 192, 196, 347 S.E.2d 814, 817 (1986). In 
determining legislative intent, we may “assume that the legislature is 
aware of any judicial construction of a statute.” Watson v. N.C. Real 
Estate Comm’n, 87 N.C. App. 637, 648, 362 S.E.2d 294, 301 (1987), 
cert. denied, 321 N.C. 746, 365 S.E.2d 296 (1988). The /vey Court 
determined that an award of burial expenses alone did not constitute 
compensation. Ivey, 252 N.C. at 620, 114 $.E.2d at 815. We agree with 
the Court of Appeals that the subsequent legislative decision to afford 
the dependents and next of kin of a deceased prisoner a weekly mon- 
etary benefit is properly interpreted as entitling such claimants to 
“compensation.” 


Plaintiff argues that the maximum benefit of thirty dollars per 
week afforded under N.C.G.S. § 97-13(c) is not sufficient to constitute 
“compensation.” The Workers’ Compensation Act defines “compensa- 
tion” as “the money allowance payable to an employee or to his 
dependents as provided for in this Article, and includes funeral bene- 
fits provided herein.” N.C.G.S. § 97-2(11) (Supp. 1995). In this context 
“compensation” refers to “ ‘money relief afforded according to a scale 
established and for the person designated in the Act.’ ” Ivey, 252 N.C. 
at 619-20, 114 S.E.2d at 815 (quoting Branham v. Denny Roll & Panel 
Co., 223 N.C. 233, 236, 25 S.E.2d 865, 867 (1943)). The amount of 
“compensation” to be awarded is based on the claimant’s lost earning 
capacity. Ashley v. Rent-A-Car Co., 271 N.C. 76, 83, 155 5.E.2d 755, 
761 (1967). A prisoner’s earning capacity is greatly limited by the fact 
of his incarceration. For this reason a benefit of thirty dollars per 
week is more than sufficient to comport with the statutory definition 
of “compensation.” 


Plaintiff also argues that the use of the word “may” in N.C.G:S. 
§ 97-13(c) gives plaintiff a choice of proceeding either under the 
Workers’ Compensation Act or under the Tort Claims Act at plaintiff’s 
election. We disagree. N.C.G.S. § 97-13(c) uses mandatory language in 
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stating that the exclusive remedy provision of N.C.G.S. § 97-10.1 
“shall apply to prisoners... entitled to compensation.” The use of the 
word “may” merely permits plaintiff to file a workers’ compensation 
claim and cannot reasonably be construed as granting plaintiff the 
option of filing a claim under the Tort Claims Act. 


Amicus curiae American Civil Liberties Union of North Carolina 
Legal Foundation presents this Court with a constitutional argument 
alleging a denial of plaintiff's rights guaranteed under the Equal 
Protection Clause of the Fourteenth Amendment to the United States 
Constitution. “Where the sole ground of the appeal of right is the 
existence of a dissent in the Court of Appeals, review by the Supreme 
Court is limited to a consideration of those questions which are... 
specifically set out in the dissenting opinion as the basis for that dis- 
sent....” N.C. R. App. P. 16(b); accord State v. Hooper, 318 N.C. 680, 
681-82, 351 S.E.2d 286, 287 (1987). Because Judge Greene's dissent is 
not based upon a violation of plaintiff's constitutional rights, the 
equal protection argument is not before us, and we do not address it. 


We conclude that plaintiff is “entitled to compensation” under 
N.C.G.S. § 97-18(c) and that N.C.G.S. § 97-10.1 thus applies to bar 
plaintiff's wrongful death action under the Tort Claims Act. 
Accordingly, the decision of the Court of Appeals is affirmed. 


AFFIRMED. 


Justice FRYE dissenting. 


For the reasons stated in Judge Greene’s dissenting opinion, I 
respectfully dissent. 


a ee a] 
STATE OF NORTH CAROLINA v. PATRICK HESTER 


No. 362A91-2 
(Filed 10 May 1996) 


1. Evidence and Witnesses § 1005 (NCI4th)— hearsay—fam- 
ily history exception—inapplicability to events during 
marriage 

The family history exception to the hearsay rule set forth in 
N.C.G.S. § 8C-1, Rule 804(b)(4) merely allows testimony about 


IN THE SUPREME COURT 267 


STATE v. HESTER 
[343 N.C. 266 (1996)] 


the existence of a marriage or other personal relationships and 
does not permit hearsay testimony about events, activities, or 
emotional states occurring within the marital relationship 
between a murder victim and her husband which suggest that the 
husband, rather than defendant, may have murdered the victim. 


Am Jur 2d, Evidence § 691. 


. Evidence and Witnesses §§ 115, 1008 (NCI4th)— sugges- 
tion crime committed by another—motive—residual 
hearsay exception inapplicable 


Testimony by a murder victim's sister-in-law which suggested 
that the victim’s husband, rather than defendant, might have com- 
mitted the crime was not admissible under the residual hearsay 
exception of N.C.G.S. § 8C-1, Rule 804(b)(5) since (1) defense 
counsel failed to give the prosecutor timely written notice of her 
intent to use this testimony as required by the rule, and (2) the 
proffered evidence was not relevant because it did no more than 
arouse a suspicion as to the husband’s guilt on the basis that he 
might have had a motive to murder the victim and thus did not 
point directly to the guilt of a person other than defendant. 


Am Jur 2d, Evidence § 587. 


. Criminal Law § 426 (NCI4th)— prosecutor’s closing argu- 
ment—absence of explanation during interrogation—-no 
comment on exercise of right to silence 


The prosecutor’s comment during closing argument in a first- 
degree murder trial that defendant, who had confessed to the 
murder, did not explain how the victim’s pants were removed was 
not an improper reference to defendant’s exercise of his right to 
silence during custodial interrogation but was a proper comment 
on the evidence adduced at trial. 


Am Jur 2d, Trial §§ 557-559. 


. Criminal Law §§ 423, 425 (NCI14th)— prosecutor’s closing 
argument—no improper comments on silence, failure to 
testify 


The prosecutors comments during closing argument that 
“[t]here are a lot of unanswered questions in this case,” that 
defendant did not subpoena a relative he claimed to have seen the 
night of the crime to testify in his defense, and that defendant’s 
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“confession is unrebutted” were not improper comments on 
defendant’s exercise of his right to silence and his failure to tes- 
tify and did not require the trial court to intervene ex mero motu. 


Am Jur 2d, Trial §§ 590, 599. 


Adverse presumption or inference based on party’s 
failure to produce or examine family member other than 
spouse—modern cases. 80 ALR4th 337. 


. Criminal Law § 378 (NCI4th)— repetitive questioning— 


comments by court—no expression of opinion 


The trial court did not express an opinion on questions of fact 
in the jury’s presence and did not abuse its discretion to limit 
repetitive questioning by comments emphasizing that defense 
counsel’s questioning was repetitive and indicating that it would 
like to move on. 


Am Jur 2d, Trial §§ 302-306. 


. Criminal Law § 375 (NCI4th)— comments by court and 


prosecutor—jury not present—absence of prejudice 


Defendant was not prejudiced by several comments the trial 
court and the prosecutor made out of the jury’s presence which 
indicated impatience with defense counsel’s repetitive cross- 
examinations, concern about counsel’s last-minute motion for a 
fingerprint expert and last-minute subpoenas, and frustration 
about counsel’s refusal to be straightforward as to the relevance 
of her inquiries and where her questioning was leading. 


Am Jur 2d, Trial § 284. 


Appeal of right pursuant to N.C.G.S § 7A-27(a) from a judgment 


imposing a sentence of life imprisonment entered by Brannon, J., at 


the 


22 February 1993 Criminal Session of Superior Court, Person 


County, on a jury verdict finding defendant guilty of first-degree mur- 


der. 


Heard in the Supreme Court 10 April 1996. 


Michael F! Easley, Attorney General, by Clarence J. DelForge, 
ITI, Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr, Appellate Defender, by Daniel R. 
Pollitt, Assistant Appellate Defender, for defendant-appellant. 
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WHICHARD, Justice. 


In April 1990 defendant was convicted of the first-degree murder 
of Lynn Stainback, an employee of the Fast Fare on Nicholas and 
Williams Streets in Henderson, and sentenced to life imprisonment. 
This Court granted defendant a new trial. State v. Hester, 330 N.C. 
547, 411 S.E.2d 610 (1992). Upon retrial, defendant was again con- 
victed, and he now appeals from his conviction and sentence. We find 
no prejudicial error. 


The State’s evidence tended to show that at approximately 7:30 
p.m. on 10 December 1989, Officer D.H. Edwards of the Henderson 
Police Department drove past the Fast Fare and noticed a young, 
black male on a bicycle in front of the store. Officer Andrew Carter, 
who arrived at the Fast Fare at approximately 8:18 p.m. in response 
to a call, saw a young, black male on a bicycle across the street from 
the Fast Fare. Both officers testified that the young man wore a black 
and white checkered coat and that the bicycle had white “Mag” 
wheels. 


Officers W.E. Vick and R.N. Stancill, who arrived at the Fast Fare 
at approximately 8:17 p.m., found the store’s front glass doors locked 
and observed a great deal of blood on the floor. Officers Carter and 
Vick noticed someone in the storage area at the rear of the store and 
repeatedly shouted for her to come out. Lynn Stainback, the victim, 
emerged from the storage area covered in blood and nude from the 
waist down; she staggered toward the front doors, falling twice. 
Because Stainback could not reach the latch on the front doors to 
open them, Officer Vick kicked the right-hand door until the left-hand 
door popped open. After Stainback had been removed by emergency 
medical technicians, the officers searched the store and determined 
that no one else was inside. Stainback died on the way to the hospi- 
tal without identifying her assailant. The autopsy revealed that she 
had been stabbed twice in the back and once each in the stomach and 
chest. No evidence of rape was detected. 


State Bureau of Investigation (SBI) crime scene specialist Pat 
Matthews testified that she noticed a great deal of popcorn and blood 
on the floor and observed blood smears leading from the popcorn 
machine to the cash register and back to the storage area. A dagger- 
type hunting knife with an eight- or nine-inch blade was found lying 
on the floor between the store’s two counters. Agent Matthews found 
numerous footwear impressions in blood on the store’s tile floor. SBI 
Agent Ricky Navarro testified that approximately twenty of these 
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prints were consistent with the Adidas athletic shoes recovered from 
defendant the day after the murder and that the footprints must have 
been made by shoes of the same design, size, and amount of wear as 
those worn by defendant. Agent Matthews also found a bloody fin- 
gerprint on the inside thumb latch of the front door dead-bolt lock 
which was later determined to match the fingerprint on defendant’s 
left index finger. 


Defendant, then sixteen years old, was arrested at approximately 
3:00 p.m. on 11 December 1989 and taken to the Henderson Police 
Department. Lieutenant Tim Robinson read defendant his juvenile 
rights, and defendant indicated that he understood his rights. After 
Lieutenant Robinson informed defendant that he was a suspect in the 
Fast Fare homicide, SBI Special Agent Richard Sims asked defendant 
about his shoes. Defendant then became nervous and asked to speak 
to Lieutenant Robinson alone; after Agent Sims left the room, defend- 
ant confessed that he had stabbed and killed Stainback. Agent Sims 
returned to the interview room, and defendant gave a statement 
describing the circumstances of the killing in which he acknowledged 
that he had stabbed Stainback, dragged her into the storage room, 
and locked the front door by turning the latch on the inside. When 
Lieutenant Robinson inquired why he had killed Stainback, defendant 
responded that “it was just something that he wanted to do.” 


Defendant first assigns as error the trial court’s exclusion of the 
testimony of Jewel Journigan, Stainback’s sister-in-law, which sug- 
gested that Stainback’s husband, rather than defendant, might have 
committed the crime. At trial, defendant called Journigan to testify 
about Stainback’s relationship with her husband, Randall Stainback. 
Journigan testified on voir dire that Randall was a member of Hell’s 
Angels and was nicknamed “Cowboy,” that Stainback and Randall did 
not get along very well, that Randall physically abused Stainback and 
her children from a former marriage, and that Stainback often hid 
from Randall by spending the night at Journigan’s house. Journigan 
testified that according to Stainback, Randall had killed a man in 1988 
whose death had been ruled a suicide, and Randall knew Stainback 
had been talking about the other man’s death. Journigan further testi- 
fied that Stainback said her husband had threatened several times to 
kill her and that Journigan had seen a black person named “Patrick” 
talking to Randall in the Stainback home two days after the murder. 
The trial court excluded Journigan’s evidence, noting that it did not 
fall within the two hearsay exceptions asserted as bases for its admis- 
sion: the family history exception of Rule 804(b)(4) of the North 
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Carolina Rules of Evidence, and the residual hearsay exception of 
Rule 804(b)(5). N.C.G.S. § 8C-1, Rule 804(b)(4), (b)(5) (1992). 


{1} Defendant’s reliance on Rule 804(b)(4) is misplaced. That rule 
merely allows testimony about the existence of a marriage or other 
personal relationship. It has no bearing on events, activities, or emo- 
tional states occurring within those relationships. The trial court cor- 
rectly noted that this witness had shown that she herself could testify 
as to the fact of the marital relationship between Randall and the vic- 
tim, the only portion of the proffered evidence pertinent under this 
rule. Further, the State did not dispute the fact of the marital rela- 
tionship. It thus was not necessary to introduce hearsay evidence for 
this purpose, and the trial court did not err in declining to admit this 
proffered testimony under Rule 804(b)(4). 


[2] Nor was the evidence admissible under Rule 804(b)(5). The trial 
court correctly noted that defense counsel had failed to give the pros- 
ecutor timely, written notice of her intent to use Journigan’s testi- 
mony, which is a prerequisite to admission of evidence under Rule 
804(b)(5). Further, it is well settled that “to be both relevant and 
admissible, evidence tending to show the guilt of one other than the 
defendant must point directly to the guilt of a specific person or per- 
sons.” State v. Larrimore, 340 N.C. 119, 144, 456 S.E.2d 789, 802 
(1995). It must do more than create mere conjecture of another’s 
guilt. State v. McNeill, 326 N.C. 712, 721, 392 S.E.2d 78, 83 (1990). The 
proffered evidence did no more than arouse suspicion as to Randall's 
guilt on the basis that he might have had a motive to murder the vic- 
tim. There was no evidence linking him directly to the crime, and the 
evidence was not inconsistent with defendant’s guilt. The trial court 
thus properly excluded the evidence. See Larrimore, 340 N.C. at 144- 
45, 456 $.E.2d at 802. 


Defendant contends for the first time on appeal that Journigan’s 
evidence was admissible under the state of mind exception to the rule 
against hearsay, N.C.G.S. § 8C-1, Rule 803(3) (1992), and that its 
exclusion violated certain of his constitutional rights. Defendant’s 
failure at trial to raise these bases for the admission of Journigan’s 
testimony bars their assertion here. As we noted in State v. Benson, 
323 N.C. 318, 322, 372 S.E.2d 517, 519 (1988), defendant “may not 
swap horses after trial in order to obtain a thoroughbred upon 
appeal.” This assignment of error is therefore overruled. 


In his next assignment of error, defendant contends that he is 
entitled to a new trial because the prosecutor improperly commented 
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during closing argument on defendant’s exercise of his right to 
silence. Referring to the fact that Stainback was found nude from the 
waist down, the prosecutor stated: “Now how that happened back 
here we do not know. The defendant did not tell the officers what his 
role was in stripping Lynn Stainback from the waist down.” At 
another point, the prosecutor stated, “There are a lot of unanswered 
questions in this case.” The prosecutor further noted that defendant 
did not subpoena Ada Henderson, a relative he claimed to have seen 
at the Fast Fare the night of the crime, to testify in his defense. 
Finally, the prosecutor argued that defendant’s “confession is 
unrebutted.” 


Defendant did not object to these statements at trial but now con- 
tends that they amounted to plain error. The correct standard of 
review, however, is not plain error but whether the arguments were 
“so prejudicial and grossly improper as to require corrective action by 
the trial judge ex mero motu.” State v. James, 322 N.C. 320, 324, 367 
S.E.2d 669, 672 (1988). 


[3, 4] None of these comments referred to defendant’s invocation of 
his right to silence. Defendant argues that State v. Baymon, 336 N.C. 
748, 757-58, 446 S.E.2d 1, 6 (1994), supports his argument that the 
prosecutor’s statement questioning defendant’s role in stripping 
Stainback improperly referred to defendant’s exercise of his right to 
silence during custodial interrogation. Baymon, however, is distin- 
guishable. In that case the prosecutor commented directly upon 
defendant’s failure to testify about the charged crimes, stating “The 
defendant knows, but he’s not going to tell you” about the sexual 
assaults. Jd. at 757, 446 S.E.2d at 6. Here, the prosecutor merely 
pointed out that defendant, who had confessed to the murder, did not 
explain how Stainback’s pants were removed. This was a proper com- 
ment on the evidence adduced at trial. See State v. Williams, 317 N.C. 
474, 481, 346 S.E.2d 405, 410 (1986) (counsel entitled to argue to jury 
facts in evidence and all reasonable inferences to be drawn there- 
from). Nor was the prosecutor’s statement that defendant failed to 
subpoena Henderson to testify on his behalf improper. A prosecutor 
may argue to the jury the defendant’s failure to produce exculpatory 
evidence or evidence which contradicts the State’s case. State v. 
Taylor, 337 N.C. 597, 6138, 447 S.E.2d 360, 370 (1994); State v. 
Erlewine, 328 N.C. 626, 633, 403 S.E.2d 280, 284 (1991). This Court 
repeatedly has held that a prosecutor may argue that the State’s evi- 
dence was uncontradicted and that such an argument is not an 
improper reference to defendant’s failure to testify. See Erlewine, 328 
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N.C. at 633, 403 S.E.2d at 284. The prosecutor’s comment that defend- 
ant’s confession was unrebutted thus was not improper. We hold that 
none of the comments complained of required corrective action by 
the trial court ex mero motu. 


[5] In his final assignment of error, defendant contends that he is 
entitled to a new trial because the trial court engaged in improper and 
disrespectful conduct toward defendant’s trial counsel. He further 
contends that the trial court improperly expressed its opinion on 
questions of fact in the jury’s presence, in violation of N.C.G.S. 
§ 15A-1222. Defendant raises six instances in which he contends that 
the trial court made abusive comments about defense counsel in the 
jury’s presence. In each of these instances, the trial court emphasized 
that defense counsel’s questioning was repetitive and indicated that it 
would like to move on. 


The decision whether to allow repetitive questioning is within the 
trial court’s discretion, and that decision will not be overturned on 
appeal absent a showing that the ruling was “so arbitrary that it could 
not have been the result of a reasoned decision.” State v. Green, 336 
N.C. 142, 164, 448 S.E.2d 14, 27, cert. denied, —~ U.S. , 1380 
L. Ed. 2d 547 (1994). Having reviewed the contested comments, we 
conclude that the trial court did not express its opinion on questions 
of fact in the jury’s presence and did not abuse its discretion to limit 
repetitive questioning. 





{6] Defendant also cites as improper several comments the trial 
court and the prosecutor made out of the jury’s presence which indi- 
cated impatience with defense counsel’s repetitive cross- 
examinations, concern about counsel’s last-minute motion for a fin- 
gerprint expert and last-minute subpoenas, and frustration about 
counsel’s initial refusal to be straightforward as to the relevance of 
her inquiries and where her questioning was leading. If the trial court 
uses language which tends to bring an attorney into contempt before 
the jury, it commits an error of law which may require reversal of the 
judgment. State v. Lynch, 279 N.C. 1, 11, 181 S.E.2d 561, 567 (1971). 
The comments defendant considers most egregious here, however, 
were made outside the jury’s presence. After reviewing the entire 
record, we hold that while trial courts should abstain from language 
directed to counsel which can reasonably be construed as abusive in 
nature, the comments by the trial court and the prosecutor here did 
not result in prejudice to defendant. 
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For the foregoing reasons, we conclude that defendant received a 
fair trial, free of prejudicial error. 


NO ERROR. 


STATE OF NORTH CAROLINA v. KENNETH DONNELL GRAVES 


No. 167A95 
(Filed 10 May 1996) 


1. Evidence and Witnesses § 2403 (NCI4th)— list of wit- 
nesses read to prospective jurors—name perhaps omit- 
ted—no prejudice to defendant 


The trial court did not abuse its discretion in a first-degree 
murder prosecution where defendant contended that a witness 
should not have been allowed to testify because her name was 
not on the list of witnesses read to prospective jurors by the State 
prior to voir dire. There are no findings of fact, there is no tran- 
script of the voir dire proceedings, and the record merely docu- 
ments conflicting statements by the defense counsel and the 
prosecutor as to whether the name was left off the list. Without a 
showing that the witness was in fact left off the list, the defend- 
ant cannot demonstrate that he was prejudiced. Furthermore, the 
prosecution was not ordered to provide defendant with a list of 
its witnesses and, even assuming that the prosecutor did volun- 
teer a list of witnesses to defendant by reading the list to prospec- 
tive jurors and that the witness’s name was omitted, defendant 
has shown nothing more than an inadvertent omission. 


Am Jur 2d, Criminal Law §§ 774, 1010, 1011; Pretrial 
Conference and Procedure §§ 35, 59, 80; Witnesses §§ 60, 
62. 


Right of accused in state courts to inspection or disclo- 
sure of evidence in possession of prosecution. 7 ALR3d 8. 


Withholding or suppression of evidence by prosecution 
in criminal case as vitiating conviction. 34 ALR3d 16. 
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2. Homicide § 250 (NCI4th)— first-degree murder—suffi- 
ciency of evidence 


The trial court did not err in a first-degree murder prosecu- 
tion by denying defendant’s motions to dismiss where, although 
defendant argues that the State’s evidence was inconsistent and 
contradictory, defendant’s use of a firearm satisfies the malice 
requirement and the evidence was clearly sufficient to establish 
that the defendant acted with premeditation and deliberation 
when it is viewed in the light most favorable to the State. Any 
contradictions or discrepancies in the evidence were for the jury 
to resolve. 


Am Jur 2d, Malice § 7; Trial §§ 820, 1237. 


Modern status of the rules requiring malice “afore- 
thought,” “deliberation,” or “premeditation,” as elements 
of murder in the first degree. 18 ALR4th 961. 


Appeal as of right by defendant pursuant to N.C.G.S. § 7A-27(a) 
from a judgment imposing a sentence of life imprisonment entered by 
Webb, J., at the 5 December 1994 Criminal Session of Superior Court, 
Guilford County, upon a jury verdict finding defendant guilty of first- 
degree murder. Heard in the Supreme Court 12 December 1995. 


Michael FEF. Easley, Attorney General, by Norma S. Harreil, 
Special Deputy Attorney General, for the State. 


Walter T. Johnson, Jr., for defendant-appellant. 


LAKE, Justice. 


The defendant was indicted on 18 April 1994 for the first-degree 
murder of Joseph Lamont Clinard. The defendant was tried noncapi- 
tally, and the jury found defendant guilty of first-degree murder on the 
theory of premeditation and deliberation. The defendant was sen- 
tenced to the mandatory term of life imprisonment. 


At trial, the State presented evidence tending to show that on 12 
November 1993, Joseph Clinard died as a result of a gunshot wound 
inflicted on 8 November 1993. Several witnesses testified that they 
Saw aman in a green jacket talking to the victim moments before the 
shooting. Some of these witnesses, including Crystal Boyd, identified 
the man in the green jacket as the defendant. Crystal Boyd testified 
that she saw the defendant talking to the victim. Boyd testified that 
she witnessed the defendant grab the victim by the neck and step 
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behind the victim. The defendant kept his left arm around the victim's 
neck. Boyd stated that even though the victim’s arms were hanging 
straight down, the defendant raised a gun with his right hand, placed 
it against the victim’s head and fired. The defendant fled the scene 
after the shooting. According to the reports and testimony of the 
responding police officers, live .22-caliber rounds were found in the 
victim’s pocket, but no weapon was found at the scene or on the 
victim. 


Dr. Deborah Radisch, a forensic pathologist, performed an 
autopsy on the victim’s body. Dr. Radisch testified that the cause of 
death was a gunshot wound to the victim’s head. Dr. Radisch con- 
firmed that the gunman fired the gun from close range. 


The defendant presented evidence which tended to show that 
while he was talking to the victim, the victim chastised him for 
allegedly selling drugs in the area. The defendant testified that he told 
the victim, “F—- you. [ll sell what I want to sell.” The defendant then 
testified that as he walked away, the victim pulled out a gun and 
pointed it at him. The defendant stated that thinking the victim was 
going to kill him, he pulled out his gun and shot the victim. On cross- 
examination, the defendant admitted that he shot the victim on the 
left side of the head, but added that he was terrified and that his only 
thought was to protect his life. 


[1] In his first assignment of error, the defendant contends that the 
trial court erred by allowing Crystal Boyd to testify. Specifically, the 
defendant argues that Boyd should not have been allowed to testify 
because her name was not on the list of witnesses read to the 
prospective jurors by the State prior to the jury voir dire. 


The only argument made by defense counsel in support of his 
objection to witness Boyd’s testimony was that “I took notes of the 
persons that they listed, and in the notes that I had. ..Ido not have 
Ms. Boyd. And because of that, that was the reason I objected.” The 
prosecutor responded, “I had my own witness list here that had her 
name on from the very beginning, and I know I used that list in doing 
the voir dire, where I read off the witnesses’ names at the very begin- 
ning, and I am relatively sure that that name was given out at the very 
beginning of this case.” The trial court then overruled the defendant's 
objection. We find no error with the trial court’s ruling. The record on 
appeal does not support the defendant’s contention that Boyd’s name 
had been omitted from the list of witnesses read by the prosecutor 
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prior to the jury voir dire. There are no findings of fact, and there is 
no transcription of the voir dire proceedings to substantiate the 
defendant’s assertion that Boyd’s name was left off the prosecutor's 
oral list of witnesses. The record merely documents conflicting state- 
ments by defense counsel and the prosecutor. Without a showing that 
the witness was in fact left off the prosecutor’s list, the defendant 
cannot demonstrate that he has been prejudiced in any manner by the 
trial court’s ruling. 


Furthermore, a defendant is ordinarily not entitled to a list of the 
prosecution’s witnesses prior to trial. State v. Hoffman, 281 N.C. 727, 
734, 190 8.E.2d 842, 847 (1972). In cases where the prosecutor pro- 
vides a witness list to the defendant, whether it be voluntary or by 
court order, a decision by the trial court to allow testimony by a wit- 
ness not on the list is reviewable only for an abuse of discretion. State 
v. Carter, 289 N.C. 35, 42, 220 S.E.2d 313, 317-18 (1975), death sen- 
tence vacated, 428 U.S. 904, 49 L. Ed. 2d 1211 (1976). 


In the case sub judice, the record reveals that the prosecution 
was not ordered by the trial court to provide defendant with a list of 
its witnesses. We also note that this is not a Situation where the pros- 
ecutor voluntarily provided the defendant with a list of the State’s wit- 
nesses. The record only shows that the prosecutor read a list of wit- 
nesses to the prospective jurors. Even assuming, arguendo, that by 
doing so, the prosecutor did volunteer a list of witnesses to the 
defendant and that Boyd’s name was left off that list, the defendant 
has failed to show anything more than an inadvertent omission by the 
prosecutor. The defendant has failed to show that the prosecutor 
acted in bad faith or that he has been prejudiced by the trial court’s 
ruling. The failure of the trial court to exclude witness Boyd’s testi- 
mony, without more, does not rise to the level of an abuse of discre- 
tion. Accordingly, this assignment of error is overruled. 


[2] In his next assignment of error, the defendant contends that the 
trial court erred by denying his motions to dismiss at the close of the 
State’s evidence and at the close of all the evidence. Specifically, the 
defendant argues that the State’s evidence was inconsistent and con- 
tradictory and, therefore, insufficient to sustain the charge against 
him. The defendant’s argument misconstrues the appropriate stand- 
ard for ruling on a motion to dismiss. 


By presenting evidence, the defendant has waived his objection 
to the trial court’s failure to dismiss at the close of the State’s evi- 
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dence. State v. Mash, 328 N.C. 61, 66, 399 S.E.2d 307, 311 (1991). 
Therefore, only defendant’s motion to dismiss at the close of all the 
evidence is before this Court. 


When a defendant moves for dismissal, the trial court must deter- 
mine whether the State has presented substantial evidence of each 
essential element of the offense charged and substantial evidence 
that the defendant is the perpetrator. State v. Quick, 323 N.C. 675, 
682, 375 S.E.2d 156, 160 (1989). If substantial evidence of each ele- 
ment is presented, the motion for dismissal is properly denied. Jd. 
“Substantial evidence is relevant evidence that a reasonable mind 
might accept as adequate to support a conclusion.” State v. Olson, 
330 N.C. 557, 564, 411 S.E.2d 592, 595 (1992). In ruling on the motion 
to dismiss, the trial court must consider the evidence in the light most 
favorable to the State, and the State is entitled to every reasonable 
inference to be drawn from the evidence. /d. “[C]ontradictions or dis- 
crepancies in the evidence are for the jury to resolve and do not war- 
rant dismissal.” Id. (emphasis added). 


Murder in the first degree, the crime of which the defendant was 
convicted, is the intentional and unlawful killing of a human being 
with malice and with premeditation and deliberation. State v. Fisher, 
318 N.C. 512, 517, 350 S.E.2d 334, 337 (1986). Malice may be presumed 
from the use of a deadly weapon. State v. Porter, 326 N.C. 489, 505, 
391 S.E.2d 144, 155 (1990). The defendant’s use of a firearm, in the 
instant case, satisfies the malice requirement. Therefore, the only 
remaining element necessary for the State to prove is the existence of 
premeditation and deliberation. “A killing is ‘premeditated’ if the 
defendant contemplated killing for some period of time, however 
short, before he acted.” State v. Williams, 334 N.C. 440, 447, 434 
S.E.2d 588, 592 (1993), judgment vacated on other grounds, —— U.S. 
——-, 128 L. Ed. 2d 42 (1994). A killing is “deliberate” if the defendant 
formed an intent to kill and carried out that intent in a cool state of 
blood, “free from any ‘violent passion suddenly aroused by some law- 
ful or just cause or legal provocation.’ ” Jd. (quoting State v. Fields, 
315 N.C, 191, 200, 337 S.E.2d 518, 524 (1985)). Premeditation and 
deliberation are mental processes and ordinarily are not susceptible 
to proof by direct evidence. Instead, they usually must be proved by 
circumstantial evidence. State v. Brown, 315 N.C. 40, 59, 337 S.E.2d 
808, 822-23 (1985), cert. denied, 476 U.S. 1164, 90 L. Ed. 2d 733 (1986), 
overruled on other grounds by State v. Vandiver, 321 N.C. 570, 364 
9.E.2d 373 (1988). 
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Viewed in the light most favorable to the State, the evidence was 
clearly sufficient to establish that the defendant acted with premedi- 
tation and deliberation. Several witnesses testified that the victim 
was seen talking to a man identified as the defendant. The evidence 
showed that shortly after the defendant and the victim began talking, 
the defendant, without provocation, grabbed the victim around the 
neck from behind and shot him in the head. When the defendant 
grabbed the victim around the neck, the victim’s hands were hanging 
straight down, indicating that the victim was not the aggressor. The 
defendant testified that the victim chastised him for selling drugs in 
the area, to which defendant responded, “F—- you. [ll sell what I 
want to sell.” This testimony provided evidence from which the jury 
could infer motive or even ill will on defendant’s part. After the shoot- 
ing, the defendant fled the scene and according to his own testimony, 
disposed of the weapon, abandoned the car he was driving and 
checked into a hotel under an assumed name. These actions all sup- 
port an inference of guilt. Finally, the defendant admitted shooting 
the victim, thereby eliminating any question regarding whether the 
defendant was in fact the perpetrator. Any contradictions or discrep- 
ancies in the evidence were for the jury to resolve. Based on all the 
evidence, we hold there was sufficient evidence of premeditation and 
deliberation and conclude that the trial court did not err in denying 
defendant’s motion to dismiss the first-degree murder charge. This 
assignment of error is, therefore, overruled. 


For the foregoing reasons, we conclude that the defendant 
received a fair trial, free of prejudicial error. 


NO ERROR. 


STERLING J. ROYSTER, EMPLOYEE v. CULP, INCORPORATED, EMPLOYER 


No. 353PA95 
(Filed 10 May 1996) 


1. Workers’ Compensation § 141 (NCI4th)— “coming and 
going” rule 
Under the “coming and going” rule applicable in this state, an 
injury by accident occurring while an employee travels to and 
from work is not one that arises out of or in the course of employ- 
ment. A limited exception to this rule applies when an employee 
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is injured when going to or coming from work but is on the 
employer’s premises. 


Am Jur 2d, Workers’ Compensation §§ 296-310. 


Workers’ compensation: coverage of injury occurring in 
parking lot provided by employer, while employee was 
going to or coming from work. 4 ALR5th 443. 


Workers’ compensation: coverage of injury occurring 
between workplace and parking lot provided by employer, 
while employee is going to or coming from work. 4 ALR5th 
585. 


. Workers’ Compensation § 154 (NCI4th)— employer-owned 


parking lot—injury while crossing public highway—non- 
compensable injury 

An employee injured when he was struck by a car while 
attempting to walk across a public highway that separated his 
place of employment from a parking lot owned and operated by 
defendant employer did not sustain an injury by accident arising 
out of and in the course of his employment with defendant where 
defendant did not own or control the public highway on which 
plaintiff employee was injured, and plaintiff was not performing 
any duties for defendant at the time of the injury and was not 
exposed to any greater danger than that of the public generally. 


Am Jur 2d, Workers’ Compensation § 310. 
Justice WHICHARD dissenting. 
Justice WEBB joins in this dissenting opinion. 


Justice FRYE did not participate in the consideration or deci- 
sion of this case. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 


mous decision of the Court of Appeals, 119 N.C. App. 598, 459 S.E.2d 


65 


(1995), reversing an opinion and award of the Industrial 


Commission entered 10 May 1994. Heard in the Supreme Court 
11 March 1996. 


J. Rufus Farrior, PA., by J. Rufus Farrior, for plaintiff- 
appellee. 


Smith Helms Mulliss & Moore, L.L.P, by Caroline H. Lock and 
Christine T. Nero, for defendant-appellant. 
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MITCHELL, Chief Justice. 


Plaintiff-employee, Sterling Julius Royster, was injured on 
23 October 1991 when he was struck by a car while attempting to 
walk across a public highway that separated his place of employment 
from a parking lot which was owned and operated by defendant- 
employer, Culp, Inc. Deputy Commissioner Jan N. Pittman issued an 
opinion and award concluding that plaintiff did not sustain an injury 
by accident arising out of and in the course of his employment with 
defendant. The Industrial Commission affirmed the Deputy 
Commissioner’s opinion and award on 10 May 1994. Plaintiff appealed 
to the Court of Appeals, which, in a unanimous opinion, reversed the 
Commission. On 5 October 1995, this Court allowed defendant’s peti- 
tion for discretionary review. 


On appeal, defendant contends that the Court of Appeals erred in 
allowing compensation for injuries sustained as a result of street 
risks while the employee was crossing a public street not owned or 
controlled by his employer. We agree and reverse the Court of 
Appeals. 


An injury must arise out of and in the course of employment in 
order to be compensable under the Workers’ Compensation Act. 
N.C.G.S. § 97-2(6) (1991). The determination of whether an accident 
arises out of and in the course of employment is a mixed question of 
law and fact, and this Court may review the record to determine if the 
Industrial Commission’s findings and conclusions are supported by 
sufficient evidence. Gallimore v. Marilyn’s Shoes, 292 N.C. 399, 233 
S.E.2d 529 (1977). 


[1] The general rule in this state is that an injury by accident occur- 
ring while an employee travels to and from work is not one that arises 
out of or in the course of employment. Barham v. Food World, Inc., 
300 N.C. 329, 266 S.E.2d 676 (1980). This is known as the “coming and 
going” rule. A limited exception to the “coming and going” rule 
applies when an employee is injured when going to or coming from 
work but is on the employer’s premises. /d. 


The Court of Appeals, relying on Hunt v. State, 201 N.C. 707, 161 
S.E. 203 (1931) (holding that injuries sustained while an emplovee is 
traveling to his place of employment and is on the employer's 
premises are covered under the Workers’ Compensation Act), and 
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Mauer v. Salem Co., 266 N.C. 381, 146 8.E.2d 432 (1966) (holding that 
parking lots owned and maintained by the employer are considered to 
be on the employer’s premises), concluded that plaintiff in this case 
was injured while traveling to his place of employment on the 
employer’s premises. The Court of Appeals failed, however, to cite or 
discuss Barham, the most recent Supreme Court precedent dealing 
with the issue arising in this case. In Barham, this Court denied com- 
pensation to a grocery store employee who was injured when she 
slipped and fell on ice in a loading zone in front of the employer's 
store in a shopping center. The employee was walking to her work 
site after parking her car in the shopping center parking lot. The 
employer did not own the parking lot or the loading zone, but the 
lease gave it access to the entire parking lot of the shopping center 
for use by the employer’s customers and employees. This Court 
emphasized that the employer did not own, maintain, or provide con- 
trol over the parking lot and that the employee was not performing 
any duties of her employment at the time of the injury, so she was not 
exposed to any danger greater than that of the general public. 300 
N.C, at 333-34, 266 $.E.2d at 679-80. 


[2] The present case is analogous to Barham because defendant did 
not own or control the public street on which plaintiff was injured. 
Furthermore, as in Barham, plaintiff was not performing any duties 
for defendant at the time of the injury and was not exposed to any 
greater danger than that of the public generally. 


Hardy v. Small, 246 N.C. 581, 99 S.E.2d 862 (1957), relied upon by 
the Court of Appeals, is also distinguishable. In Hardy, a thirteen- 
year-old boy was killed while crossing a public highway to go to his 
home after laboring at his employer’s barn. The employer’s farm 
included the land on both sides of the highway. The employee lived in 
a farmhouse on the employer’s property, across a public highway 
from the employer's barn. The employer provided housing to the 
employee and his family rent-free so that the members of the family 
would be available at various times of the day and night to assist with 
farm chores and emergencies. The employee was struck on the high- 
way while en route home from the barn after tending to the animals. 
In holding that the death was compensable in Hardy, this Court 
emphasized the fact that feeding the livestock was a part of the oper- 
ation of the farm as a whole, such that the trip across the farm 
between the area of the house and the barn, including the public high- 
way, could reasonably be considered within the terms of the boy’s 
employment: 
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The fact that he was injured while in such employment and on a 
mission for his employer affords sufficient factual basis for the 
determination that his injury arose out of and in the course of his 
employment. 


Id. at 586, 99 S.E.2d at 867. 


The Hardy decision falls within the “special errand” exception to 
the “coming and going” rule. Under the “special errand” exception, an 
injury caused by a highway accident is compensable if the employee 
at the time of the accident is acting in the course of his employment 
and in the performance of some duty, errand, or mission thereto. See 
Powers v. Lady’s Funeral Home, 306 N.C. 728, 295 S.E.2d 473 (1982). 
Hardy was “on a mission for his employer.” In addition, Hardy lived 
on his employer’s premises, and the employer furnished the house to 
the employee’s family so they could be constantly available for work. 
Unlike Hardy, plaintiff in this case was not on a mission or “special 
errand” for defendant, and he did not reside on defendant’s premises 
for the benefit of his employer. 


Since the injury sustained by plaintiff here did not occur on the 
employer’s premises, and plaintiff has failed to bring his case within 
any exception to the “coming and going” rule, we conclude that plain- 
tiff did not suffer an injury arising out of and in the course of his 
employment. Therefore, the injury was not compensable under the 
Workers’ Compensation Act. 


The decision of the Court of Appeals is reversed, and this case is 
remanded to that court for further remand to the Industrial 
Commission for reinstatement of its opinion and award. 


REVERSED. 


Justice FRYE did not participate in the consideration or decision 
of this case. 


Justice WHICHARD dissenting. 


I disagree with the majority’s interpretation and application of 
Hardy. There the employer provided housing for the employee in a 
location that necessitated the employee’s crossing a public highway, 
not under the employer’s ownership or control, in order to perform 
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the tasks of the employment. Here the employer provided parking for 
the employee in a location that equally necessitated the employee’s 
crossing a public highway, not under the employer’s ownership or 
control, in order to perform the tasks of the employment. In Hardy 
this Court, in allowing payment of workers’ compensation, properly 
recognized that “[t]he fact that [the employee] had to cross the high- 
way on his way to and from the farm constituted an additional hazard 
of his employment.” Hardy v. Small, 246 N.C. 581, 586, 99 S.E.2d 862, 
867 (1957). Here plaintiff encountered the identical “additional” haz- 
ard as he crossed the public highway separating the employer-owned 
parking lot from the workplace. The cases thus merit identical treat- 
ment for purposes of determining the employee’s right to workers’ 
compensation payments. 


I also disagree with the majority’s interpretation and application 
of Barham. There the employee slipped, fell, and was injured in a 
loading zone in front of her employer's store after parking in a shop- 
ping center parking lot. The employer owned or controlled neither 
the parking lot nor the loading zone. The employee therefore had not 
yet reached the employer’s premises and thus had not entered the 
course of employment when she was injured. Here, by contrast, the 
employee was injured while moving between one portion of the 
employer's premises (the parking lot) and another (the workplace). 
An employee injured while going to and from work on premises 
owned or controlled by the employer is covered by the Workers’ 
Compensation Act. Barham v. Food World, Inc., 300 N.C. 329, 332, 
266 S.E.2d 676, 679 (1980); Maurer v. Salem Co., 266 N.C. 381, 382, 
146 8.E.2d 432, 433-34 (1966). Defendant-employer’s employees here 
who parked in the on-premises lots thus would recover for injuries 
sustained while going to and from the workplace after they had 
entered the lots. Both logic and fairness dictate that employees park- 
ing in the off-premises lot, which is also owned and controlled by the 
employer, be accorded the same treatment. 


To so hold would accord with the majority rule in the country. See 
1 Arthur Larson, The Law of Workmen’s Compensation § 15.14(b) 
(1995) (“most courts... hold that an injury in a public street or other 
off-premises place between the plant and the parking lot is in the 
course of employment, being on a necessary route between the two 
portions of the premises”), and cases cited. It would also accord with 
the familiar rule that “the Workers’ Compensation Act should be lib- 
erally construed so that its benefits are not denied by narrow, techni- 
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cal or strict interpretation.” Whitley v. Columbia Lumber Mfg. Co., 
318 N.C. 89, 98, 348 S.E.2d 336, 341 (1986). 


I therefore vote to affirm the decision of the Court of Appeals, 
and I respectfully dissent. 


Justice WEBB joins in this dissenting opinion. 
SS ae a ae ee ee 
STATE OF NORTH CAROLINA v. COYE HAVEN KIRKPATRICK 


No. 447PA95 
(Filed 10 May 1996) 


Forgery § 28 (NCI4th)— uttering a forged check—check 
passed but not cashed—no variance between allegation 
and verdict 


There was not a material variance between an allegation and 
a verdict and judgment where defendant attempted to cash a 
check with an endorsement on the back; the clerk at the conve- 
nience store knew the person to whom the check was payable, 
called her and learned that she had not authorized anyone to cash 
the check; the clerk then called the police who arrested defend- 
ant upon their arrival; and the clerk turned the check over to the 
police without cashing it. Both the plain language of N.C.G:S. 
§ 14-120 and the clear precedent established by State v. Greenlee, 
272 N.C. 651, mandate the conclusion that uttering is accom- 
plished either when an individual passes or delivers a forged 
instrument or attempts to pass or deliver a forged instrument. 
The use of “utter” in the context of the information set forth in the 
indictment did not alter the charge of uttering otherwise properly 
alleged in the indictment and therefore did not invalidate the 
indictment. 


Am Jur 2d, Forgery §§ 20, 33, 34. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 120 N.C. App. 405, 462 5.E.2d 
557 (1995), vacating a judgment entered by Allen (J.B., Jr.), J., on 21 
April 1994 in Superior Court, Alamance County. Heard in the Supreme 
Court 9 April 1996. 
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Michael FL Easley, Attorney General, by J. Mark Payne, 
Assistant Attorney General, for the State-appellant. 


Malcolm Ray Hunter, Jr., Appellate Defender, for defendant- 
appellee. 


MITCHELL, Chief Justice. 


Defendant, Coye Haven Kirkpatrick, was convicted of uttering a 
check with a forged endorsement and was given an enhanced sen- 
tence pursuant to our habitual felon statute, see N.C.G.S. § 14-7.6 
(1993), of a term of imprisonment of forty-six years. The Court of 
Appeals acting ex mero motu concluded that there was a material 
variance between the allegation and the verdict and judgment, rea- 
soning that defendant was convicted of the substantive crime of 
uttering an instrument bearing a forged signature but was only 
indicted for the attempt to commit that crime. As a result, the Court 
of Appeals vacated the verdict and judgment against defendant with- 
out reaching the assignments of error presented by defendant. We 
allowed the State’s petition for discretionary review on 7 December 
1995, and now reverse and remand. 


Evidence presented at trial tended to show that on 7 November 
1993, defendant attempted to cash a check for $24.05, payable to 
Sherri Mann, at a convenience store in Burlington. The check was 
endorsed on the back. The clerk at the convenience store knew Mann 
and called her to see whether she had authorized anyone to cash the 
check. Mann told the clerk that she had not. The clerk then called the 
police, who arrested defendant upon their arrival. The clerk did not 
cash the check, but did turn it over to the police. 


On 29 November 1993, defendant was charged in an indictment 
bearing the caption “UTTERING CHECK FORGED ENDORSEMENT” and alleg- 
ing a violation of N.C.G.S. § 14-120. The indictment alleged that 


the defendant named unlawfully, willfully and feloniously did 
attempt to utter, publish, pass and deliver as true to JIMMY 
CLAYTON D/B/A CaR SHop #2... a check of FOLKS oF NORTH 
CAROLINA, INC., in the amount of $24.05 ... payable to SHERRI C. 
MANN and dated 10/25/93, which contained a forged and falsely 
made endorsement of SHERRI C. MANN. The defendant knew at the 
time that the endorsement was falsely made and forged and acted 
for the sake of gain and with the intent TO [sic] injure and 
defraud. 
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The jury returned a guilty verdict for the offense of uttering a check 
bearing a forged endorsement. 


The version of N.C.G.S. § 14-120 in effect at the time of the crime 
provided that the offense of “Uttering forged paper or instrument 
containing a forged endorsement” is committed when 


any person, directly or indirectly, whether for the sake of gain or 
with intent to defraud or injure any other person, shall utter or 
publish any such false, forged or counterfeited instrument as is 
mentioned in G.S. 14-119 [defining forgery], or shall pass or 
deliver, or attempt to pass or deliver, any of them to another per- 
son (knowing the same to be falsely forged or counterfeited) .. . 
[or when] any person, directly or indirectly, whether for the sake 
of gain or with intent to defraud or injure any other person, shall 
falsely make, forge or counterfeit any endorsement on any instru- 
ment described in the preceding section, whether such instru- 
ment be genuine or false, or shall knowingly utter or publish any 
such instrument containing a false, forged or counterfeited 
endorsement or, knowing the same to be falsely endorsed, shall 
pass or deliver or attempt to pass or deliver any such instrument 
containing a forged endorsement to another person.... 


N.C.G.S. § 14-120 (1993) (emphasis added). In State v. Greenlee, 272 
N.C. 651, 159 S.E.2d 22 (1968), this Court upheld the conviction of a 
defendant charged under this statute, noting that uttering “consists in 
offering to another the forged instrument with the knowledge of the 
falsity and with intent to defraud,” 7d. at 657, 159 S.E.2d at 26, and 
that “ ‘the mere offer of the false instrument with fraudulent intent 
constitutes an uttering or publishing, the essence of the offense 
being, as in the case of forgery, the fraudulent intent regardless of its 
successful consummation,’ ” id. (quoting 23 Am. Jur. Forgery § 5, at 
677 (1939)). 


Both the plain language of N.C.G.S. § 14-120 and the clear prece- 
dent established by this Court’s interpretation of that statute in 
Greenlee mandate the conclusion that uttering is accomplished either 
when an individual passes or delivers a forged instrument or attempts 
to pass or deliver a forged instrument. While the Court of Appeals 
determined that the indictment in this case was for the offense of 
“attempted uttering,” N.C.G.S. § 14-120 provides only for the offense 
of uttering, which was committed by the “mere offer” of the forged 
check in this case. 
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We find further support in other authorities for our conclusion 
that the crime of “uttering” includes an attempt to offer a forged 
instrument. Black’s Law Dictionary defines “utter” as 


[tio put or send (as a forged check) into circulation; to publish or 
put forth; to offer. To utter and publish an instrument, as a coun- 
terfeit note, is to declare or assert, directly or indirectly, by words 
or action that it is good, uttering it is a declaration that it is good, 
with an intention or offer to pass it. To utter, as used in a statute 
against forgery and counterfeiting, means to offer, whether 
accepted or not, a forged instrument, with the representation, by 
words or actions, that the same is genuine. 


Black’s Law Dictionary 1547 (6th ed. 1990) (emphasis added). 
Uttering is defined in Corpus Juris Secundum as “the offering of a 
forged instrument, knowing it to be such, with a representation that 
it is genuine, and with an intent to defraud. Jt ts not essential that 
... the instrument be accepted as genuine... .” 387 C.J.S. Forgery 
§ 37, at 57 (1943) (emphasis added). Finally, Wharton’s Criminal Law 
informs us that “[a] forged instrument is uttered when it is offered to 
another as genuine, without regard to whether it is so accepted.” 
4 Charles E. Torcia, Wharton's Criminal Law § 515, at 153 (14th ed. 
1981) (emphasis added and footnote omitted). 


With respect to the allegation in defendant’s indictment stating 
that defendant “unlawfully, willfully and feloniously did attempt to 
utter, publish, pass and deliver” the check, the word “utter” was mere 
surplusage that did not alter the crime charged. “Allegations beyond 
the essential elements of the crime sought to be charged are irrele- 
vant and may be treated as surplusage.” State v. Taylor, 280 N.C. 273, 
276, 185 S.E.2d 677, 680 (1972). In this case, the prosecutor used the 
word “utter” in a reiterative fashion along with “publish, pass and 
deliver” to make out the charge of uttering. The indictment set out 
allegations sufficient to show that defendant’s actions satisfied the 
elements of the crime at issue in this case without the surplus word 
“utter.” The use of “utter” in the context of the information set forth 
in the indictment did not alter the charge of uttering otherwise prop- 
erly alleged in the indictment and therefore did not invalidate the 
indictment. 


While defendant contends that this Court’s decision in State v. 
Hare, 243 N.C. 262, 90 S8.E.2d 550 (1955), mandates the conclusion 
that the indictment in the present case was sufficient only to make 
out a charge of “attempted uttering,” we conclude that Hare is inap- 
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posite. In Hare, this Court concluded that N.C.G.S. § 14-87, North 
Carolina’s robbery statute, includes the offenses of robbery with a 
dangerous weapon and attempted robbery with a dangerous weapon, 
and that an indictment alleging attempted robbery—a lesser included 
offense of robbery—is different from and would not support a con- 
viction for robbery. /d. at 264-65, 90 S.E.2d at 551-52. While defendant 
argues that Hare governs in this case and that attempted uttering is a 
lesser included offense of uttering, we do not agree. Under N.C.G.S. 
§ 14-120, the offering, whether successful or unsuccessful, of a forged 
instrument with the intent to defraud is uttering. As the indictment 
charged the defendant with uttering—the crime for which the jury 
found him guilty—the Court of Appeals erred in vacating the verdict 
and the judgment of the trial court. 


For the foregoing reasons, we reverse the decision of the Court of 
Appeals and remand this case to that court so that it may address the 
assignments of error originally presented and argued by defendant on 
appeal. 


REVERSED AND REMANDED. 
a es) 
STATE OF NORTH CAROLINA v. PAMELA WARLICK GRANT 


No. 67A95 
(Filed 10 May 1996) 


Homicide § 588 (NCI4th)— battered woman syndrome—self- 
defense instruction not appropriate 
Evidence presented by the defendant in a first-degree murder 
trial that she suffered from battered woman syndrome did not 
entitle defendant to an instruction on self-defense. 


Am Jur 2d, Homicide §§ 519-521. 


Duty of trial court to instruct on self-defense, in 
absence of request by accused. 56 ALR2d 1170. 


Homicide: modern status of rules as to burden and 
quantum of proof to show self-defense. 43 ALR3d 221. 


Standard for determination of reasonableness of crim- 
inal defendant’s belief, for purposes of self-defense claim, 
that physical force is necessary—modern cases. 73 ALR4th 
993. 
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Justice PARKER concurring. 


Justice ORR did not participate in the consideration or deci- 
sion of this case. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of life imprisonment entered by Allen (C. 
Walter), J., at the 18 July 1994 Criminal Session of Superior Court, 
Cleveland County, upon a jury verdict of guilty of first-degree murder. 
Heard in the Supreme Court on 10 October 1995. 


The defendant was tried noncapitally for the murder of her hus- 
band. In her confession, which was introduced into evidence, she said 
that on 26 July 1992 at approximately 9:30 a.m., she stabbed her hus- 
band while he was asleep on a couch. He awoke and said, “I ought to 
kill you.” She then removed a .357 Magnum revolver from a cabinet 
and shot her husband three times. A forensic pathologist testified that 
in addition to the stab wound, there were three bullet wounds, one of 
which was to the brain of the deceased. In his opinion, the stab 
wound would not have immobilized the deceased for two or three 
minutes, but the wound to the brain would have rendered him uncon- 
scious immediately. Either of the two wounds would have been fatal. 


The defendant introduced evidence including her own testimony 
of the egregious conduct by the deceased toward her over a period of 
years, which made her life unbearable. Dr. Thomas Toy, a practicing 
psychologist, testified that the defendant was suffering from the bat- 
tered woman syndrome. Dr. Toy testified that in his opinion, the 
defendant did not know the difference between right and wrong in 
relation to her acts when she killed her husband. 


The defendant was found guilty of first-degree murder and sen- 
tenced to life in prison. She appealed to this Court. 


Michael F’ Easley, Attorney General, by Jeffrey P Gray, 
Assistant Attorney General, for the State. 


C. A. Horn for the defendant-appellant. 


WEBB, Justice. 


The only assignment of error brought forward by the defendant is 
the failure of the court to charge on self-defense. She contends that 
the evidence that she was suffering from the battered woman syn- 
drome entitled her to such a charge. 
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The defendant concedes that State v. Norman, 324 N.C. 253, 378 
S.E.2d 8 (1989), is contrary to her position. She asks us to overrule 
Norman. 


The arguments the defendant advances as to why evidence that 
she suffered from the battered woman syndrome entitles her to a 
charge on self-defense were answered in Norman. We see no reason 
to change our position. 


NO ERROR. 


Justice ORR did not participate in the consideration or decision 
of this case. 


Justice PARKER concurring. 


I concur in the majority opinion; but having authored the major- 
ity opinion in the Court of Appeals in State v. Norman, 89 N.C. App. 
384, 366 S.E.2d 586 (1988), rev’d, 324 N.C. 253, 378 S.E.2d 8 (1989), I 
write this separate opinion to note that I am now bound by this 
Court’s precedent in Norman. State v. Norman, 324 N.C. 253, 378 
S.E.2d 8 (1989). 


STATE OF NORTH CAROLINA v. RICKY CARLTON EXUM 


No. 310A95 
(Filed 10 May 1996) 


Constitutional Law § 342 (NCI4th)— capital trial—in-cham- 
bers conference with attorneys—absence of defendant— 
nonwaivable right to be present—prejudice 


The trial court violated defendant’s nonwaivable right to be 
present at all stages of his capital trial by conducting an 
unrecorded in-chambers conference during the trial with the 
attorneys present but out of the hearing of the defendant. 
Because the in-chambers conference was not recorded and the 
nature and content of the private discussion cannot be gleaned 
from the record, the State failed to meet its burden of showing 
that the error was harmless beyond a reasonable doubt, and 
defendant is entitled to a new trial. N.C. Const. art. I, § 23. 


Am Jur 2d, Criminal Law §§ 692 et seq., 901 et seq. 
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Exclusion or absence of defendant, pending trial of 
criminal case, from courtroom, or from conference 
between court and attorneys, during argument on question 
of law. 85 ALR2d 1111. 


Right of accused to be present at suppression hearing 
or at other hearing or conference between court and attor- 
neys concerning evidentiary questions. 23 ALR4th 955. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of life imprisonment entered by Wright, J., 
at the 31 October 1994 Criminal Session of Superior Court, Greene 
County, upon a jury verdict of guilty of first-degree murder. 
Defendant’s motion to bypass the Court of Appeals for a conviction of 
assault with a deadly weapon with intent to kill inflicting serious 
injury was allowed 1 November 1995. Heard in the Supreme Court 
11 April 1996. 


Michael F. Easley, Attorney General, by John J. Aldridge, II, 
Assistant Attorney General, for the State. 


Margaret Creasy Ciardella for defendant-appellant. 


PER CURIAM. 


On 27 June 1993, Delores Joyner Exum was stabbed to death by 
her estranged husband, the defendant, Ricky Carlton Exum, after an 
altercation at their home. Defendant was indicted for first-degree 
murder, assault with a deadly weapon with intent to kill inflicting 
serious injury, and common law attempted murder, which was ulti- 
mately dismissed by the State. He was tried capitally at the 
31 October 1994 Criminal Session of Superior Court, Greene County, 
and was found guilty of first-degree murder and assault with a deadly 
weapon with intent to kill inflicting serious injury. 


During the capital sentencing proceeding, the jury was unable to 
unanimously agree on its sentencing recommendation, and the trial 
court imposed a mandatory sentence of life imprisonment for the 
conviction of first-degree murder. The trial court also imposed a sen- 
tence of twenty years’ imprisonment on defendant’s conviction of 
assault with a deadly weapon with intent to kill inflicting serious bod- 
ily injury. 

A complete presentation of the evidence is unnecessary to under- 
stand the legal issue involved in this case. In summary, however, the 
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State presented evidence tending to show that defendant and 
Mrs. Exum had experienced domestic problems over several years 
and were separated at the time of the killing. On the morning of 
27 June 1993 at approximately 8:00 a.m., defendant went to the fam- 
ily home and began arguing with Mrs. Exum about a warrant and 
restraining order that Mrs. Exum had taken out against defendant 
approximately two weeks earlier for assaulting her. The argument 
resulted in defendant stabbing Mrs. Exum several times with a knife. 
In an attempt to take the knife from defendant during the struggle 
between defendant and Mrs. Exum, Kisha Joyner, one of the couple’s 
four children, was cut on four of her fingers on her right hand. The 
State’s evidence also tended to show that on the day of the incident, 
defendant had not been drinking alcohol. 


Defendant’s evidence tends to show that he killed Mrs. Exum ina 
jealous rage after Mrs. Exum had told him the day before the killing 
that the baby that she had been carrying when she had a miscarriage 
in 1992 was not his baby. Defendant’s evidence also shows that 
defendant is an acute, chronic alcoholic and that he had been drink- 
ing the night before the killing. 


Defendant brings forth numerous issues for review, but we need 
only focus on defendant’s contention that the trial court violated his 
nonwaivable constitutional right to be present at all stages of his cap- 
ital trial. Beginning with jury selection and continuing through the 
jury instruction stage of defendant’s capital murder trial, the trial 
court conducted several bench and in-chambers conferences in 
defendant’s absence. However, we address specifically only the 
unrecorded in-chambers conference that took place with the attor- 
neys in defendant’s absence at the conclusion of testimony by Dr. 
Thomas Brown, defense expert in the area of forensic psychiatry and 
substance abuse. 


Article I, section 23 of the Constitution of North Carolina pro- 
vides: “In all criminal prosecutions, every person charged with 
crime has the right to be informed of the accusation and to con- 
front the accusers and witnesses with other testimony... .” The 
sixth amendment to the Constitution of the United States gives an 
accused the same protection. Pointer v. Texas, 380 U.S. 400, 13 
L. Ed. 2d 923 (1965). This protection guarantees an accused the 
right to be present in person at every stage of his trial. State v. 
Moore, 275 N.C. 198, 208, 166 S.E.2d 652, 659 (1969). 
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State v. Payne, 320 N.C. 138, 139, 357 S.E.2d 612, 618 (1987). 
Similarly, as we have often stated: 


“The confrontation clause of the Constitution of North Carolina 
guarantees the right of this defendant to be present at every stage 
of the trial. State v. Huff, 325 N.C. 1, 29, 381 S.E.2d 635, 651 
(1989)[, sentence vacated on other grounds, 497 U.S. 1021, 111 
L. Ed. 2d 777 (1990)]; N.C. Const. Art. I, § 23 (1984). This state 
constitutional protection afforded to the defendant imposes on 
the trial court the affirmative duty to insure the defendant's pres- 
ence at every stage of a capital trial. The defendant’s right to be 
present at every stage of the trial ‘ought to be kept forever sacred 
and inviolate.’ State v. Blackwelder, 61 N.C. 38, 40 (1866)[, over- 
ruled on other grounds by State v. Huff, 325 N.C. 1, 381 $.E.2d 
635]. In fact, the defendant’s right to be present at every stage of 
his capital trial is not waivable. State v. Artis, 325 N.C. 278, 297, 
384 S.E.2d 470, 480 (1989)[, sentence vacated on other grounds, 
494 U.S. 1023, 108 L. Ed. 2d 604 (1990)]; State v. Huff, 325 N.C. at 
31, 381 S.E.2d at 652.” 


State v. Moss, 332 N.C. 65, 73-74, 418 S.E.2d 213, 218 (1992) (quoting 
State v. Smith, 326 N.C. 792, 794, 392 S.E.2d 362, 363 (1990)). 


The transcript shows that the following exchange occurred dur- 
ing defendant’s trial: 


THE Court: All right. Members of the jury, we’re going to take 
our lunch break now—well, let me confer with the lawyers a 
minute. 


Sheriff, take the jury back in the jury room. 
(The jury is absent.) 

THE WITNEss: Can I be excused, Judge? 

THE Court: Wait just a moment. 


(A discussion off the record in chambers with the Court and 
all four counsel. The defendant was not present.) 


THE Court: All right. Let’s—-I think you’re excused, Dr. 
Brown. 


An in-chambers conference is a “critical stage” of a defendant’s 
capital trial at which he has a constitutional right to be present. See 
State v. Buchanan, 330 N.C. 202, 221, 410 S.E.2d 832, 848 (1991). In 
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State v. Brogden, 329 N.C. 534, 407 S.E.2d 158 (1991), this Court con- 
cluded that it was error for the trial court to conduct an in-chambers 
conference with the attorneys but without the defendant. Jd. at 641, 
407 S.E.2d at 163. Thus, in the instant case, the trial court erred in 
conducting the in-chambers conference with the attorneys, out of the 
hearing of the defendant. 


However, error caused by the absence of the defendant. at 
some portion of his capital trial does not require automatic rever- 
sal. This Court has adopted the “harmless error” analysis in cases 
where a defendant is absent during a portion of his capital trial. 
State v. Huff, 325 N.C. 1, 381 S.E.2d 635. The State has the burden 
of establishing that the error was harmless beyond a reasonable 
doubt. I[d.; State v. Payne, 328 N.C. 377, 402 S.E.2d 582 [(1991)]. 


Brogden, 329 N.C. at 541, 407 S.E.2d at 163. “ ‘Unless the State proves 
that the denial of the defendant’s right, under article I, section 22 of 
the Constitution of North Carolina, to be present at this stage of his 
capital trial was harmless beyond a reasonable doubt, we must order 
a new trial.’ ” Moss, 332 N.C. at 74, 418 S.E.2d at 218 (quoting Smith, 
326 N.C. at 794, 392 S.E.2d at 363). 


In State v. Wise, 326 N.C. 421, 390 $.E.2d 142, cert. denied, 498 
U.S. 853, 112 L. Ed. 2d 113 (1990), this Court, under similar circum- 
stances, found harmless error where a charge conference was held 
out of the presence of the defendant and was not recorded, but where 
defendant was represented by counsel at the conference and the trial 
court subsequently reported the proposed instructions on the record 
and gave counsel an opportunity to be heard. Likewise, in Brogden, 
this Court held that the error in conducting an informal meeting in 
chambers to discuss jury instructions, outside the presence of 
defendant, prior to the formal charge conference held in open court, 
was harmless beyond a reasonable doubt based upon the court’s sub- 
sequent actions in open court. Brogden, 329 N.C. at 542, 407 S.E.2d at 
163. 


In this case, however, we are left uninformed as to the substance 
of the in-chambers discussion held with the attorneys in defendant’s 
absence and are consequently unable to determine whether the error 
committed is harmless beyond a reasonable doubt. “Notwithstanding 
an accused’s right to be present, certain violations of this right may be 
harmless if such appears from the record.” Buchanan, 330 N.C. at 
222, 410 S.E.2d at 844. Thus, because the in-chambers conference was 
not recorded and the nature and content of the private discussion 
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cannot be gleaned from the record, the State failed to meet its burden 
of showing the error was harmless beyond a reasonable doubt, and 
we are, therefore, required to order a new trial. Moss, 332 N.C. at 74, 
418 S.E.2d at 219. 


We have often held that under similar circumstances where the 
defendant has a constitutional right to be present at a critical stage of 
his trial and the trial court conducts private conferences or discus- 
sions in the defendant’s absence, but the substance of the private dis- 
cussions is not revealed in the record, a new trial is required. State v. 
Johnston, 331 N.C. 680, 417 S.E.2d 228 (1992); State v. Cole, 331 N.C. 
272, 415 S.E.2d 716 (1992); State v. McCarver, 329 N.C. 259, 404 $.E.2d 
821 (1991); Smith, 326 N.C. 792, 392 S.5.2d 362. As a result and for the 
foregoing reasons, defendant in this case must also receive a new 
trial. 


NEW TRIAL. 
. ET 


CHARLES P. FRANK v. STAR TRAX, INC. 


No. 410PA95 
(Filed 10 May 1996) 


Judgments § 651 (NCI4th)— punitive damages—post-judg- 
ment interest 
The trial court properly awarded post-judgment interest on 
punitive damages awarded by the jury. 


Am Jur 2d, Interest and Usury §§ 59 et seq. 


On writ of certiorari to review a unanimous, unpublished deci- 
sion of the Court of Appeals, 120 N.C. App. 200, 461 S.E.2d 808 (1995), 
which affirmed in part, reversed in part, and remanded a judgment 
entered by Johnson (Marcus L.), J., on 7 December 1993 in Superior 
Court, Mecklenburg County. This Court allowed plaintiff's petition for 
certiorari on 7 December 1995. Heard in the Supreme Court 8 April 
1996. 


James, McElroy & Diehl, PA., by Robert C. Muth and Richard 
B. Fennell, for plaintiff-appellant. 


Ellis M. Bragg for defendant-appellee. 
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PER CURIAM. 


The sole issue before us, as correctly stated in plaintiff’s petition 
for a writ of certiorari, is: Did the Court of Appeals err in reversing 
the trial court’s award of post-judgment interest on the punitive dam- 
ages awarded by the jury? Under the authority of Custom Molders, 
Inc. v. American Yard Prods., Inc., 342 N.C. 133, 463 S.E.2d 199 
(1995), we hold that the Court of Appeals did err in so holcing. 
Accordingly, the decision of the Court of Appeals on that issue is 
reversed, and the case is remanded to that court for further remand 
to the Superior Court, Mecklenburg County, for reinstatement of the 
provision for interest on the award of punitive damages. 


REVERSED AND REMANDED. 


STATE OF NORTH CAROLINA, EX REL. EMPLOYMENT SECURITY COMMISSION v. 
J. WALTER HUCKABEE T/A RED CARTAGE 


No. 446A95 


(Filed 10 May 1996) 


Appeal by defendant pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 120 N.C. App. 217, 
461 S.E.2d 787 (1995), reversing a judgment for defendant entered 30 
June 1994 by Brewer, J., in Superior Court, Cumberland County. 
Heard in the Supreme Court 12 April 1996. 


T.S. Whitaker, Chief Counsel, and C. Coleman Billingsley, Jr, 
for plaintiff-appellee. 


Singleton, Murray, Craven & Inman, by Richard T. Craven and 
John W. McCauley, for defendant-appellant. 


PER CURIAM. 


AFFIRMED. 
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RICKEY A. SWAIM v. ELMER LARRY SIMPSON anb wiIFE, JOAN K. SIMPSON 


No. 562A95 
(Filed 10 May 1996) 


Appeal by plaintiff pursuant to N.C.G.S. § 7A-30(2) of the decision 
of a divided panel of the Court of Appeals, 120 N.C. App. 863, 463 
S.E.2d 785 (1995), reversing the judgment granting plaintiff's motion 
for summary judgment entered by Osborne, J., at the 29 August 1994 
Civil Session of Superior Court, Yadkin County. Heard in the Supreme 
Court on 11 April 1996. 


Shore Hudspeth & Harding, PA., by N. Lawrence Hudspeth, III, 
and Douglas P. Mayo, for plaintiff-appellant. 


Morrow, Alexander, Tash & Long, by C.R. “Skip” Long, Jr., for 
defendant-appellees. 


PER CURIAM. 


AFFIRMED. 
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BARBARA E. WILLIAMS v. BENNIE S. WILLIAMS 


No. 539A95 
(Filed 10 May 1996) 


Appeal by plaintiff pursuant to N.C.G.S. § 7A-30(2) from the deci- 
sion of a divided panel of the Court of Appeals, 120 N.C. App. 707, 463 
S.E.2d 815 (1995), affirming the judgment of Montgomery, J., filed on 
3 January 1994 in District Court, Rowan County. Heard in the 
Supreme Court 12 April 1996. 


Inge and Doran, P.A., by Robert L. Inge, for plaintiff-appellant. 
Carlyle Sherrill for defendant-appellee. 


PER CURIAM. 


AFFIRMED. 
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BENJAMIN L. COLVIN, ADMINISTRATOR OF THE ESTATE OF MARGARET T. COLVIN, 


DECEASED, AND BENJAMIN L. COLVIN, PLaIntirFs v. GLENN EDWARD BADGETT, 


DEFENDANT AND THIRD-PARTY PLAINTIFF V. WENDELL SANDERFORD McDONALD, 
THIRD-PARTY DEFENDANT 


No. 508A95 
(Filed 10 May 1996) 


Appeal by defendant and third-party plaintiff pursuant to N.C.G.S. 
§ 7A-30(2) from the decision of a divided panel of the Court of 
Appeals, 120 N.C. App. 810, 463 S.E.2d 778 (1995), granting the plain- 
tiff a new trial. Heard in the Supreme Court 10 April 1996. 

Ligon & Hinton, by George Ligon, Jr., for plaintiff-appellee. 


Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, L.L.P, 
by Steven M. Sartorio, for defendant and third-party plaintiff- 
appellant. 

PER CURIAM. 


AFFIRMED. 
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STATE OF NORTH CAROLINA v. GUS R. LEJANO 


No. 358PA95 
(Filed 10 May 1996) 


On discretionary review pursuant to N.C.G.S. § 7A-31 prior to a 
determination by the Court of Appeals of an order denying defend- 
ant’s motion to dismiss entered by Rousseau, J., on 11 July 1995, in 
Superior Court, Forsyth County. Heard in the Supreme Court 15 
December 1995. 


Michael F. Easley, Attorney General, by Isaac T. Avery, III, 
Special Deputy Attorney General, for the State. 


Davis & Harwell, PA., by Fred R. Harwell, Jr., for defendant- 

appellant. 

PER CURIAM. 

For the reasons stated in State v. Oliver, 343 N.C. 202, 470 S.E.2d 
16 (1996), the decision of the trial court is affirmed. 


AFFIRMED. 
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TIMOTHY 8S. PHILLIPS, EMPLOYEE, PLAINTIFF-APPELLANT V. U.S. AIR, INCORPORATED, 
EMPLOYER, THE KEMPER GROUP, CarRRIER, DEFENDANT-APPELLEES 


No. 527A95 
(Filed 10 May 1996) 


Appeal by plaintiff pursuant to N.C.G.S. § 7A-30(2) from the deci- 
sion of a divided panel of the Court of Appeals, 120 N.C. App. 538, 463 
S.E.2d 259 (1995), affirming an opinion and award of the North 
Carolina Industrial Commission, filed 7 July 1994. Heard in the 
Supreme Court 10 April 1996. 


C. Murphy Archibald for plaintiff-appellant. 


Cranfill, Sumner & Hartzog, L.L.P., by Samuel H. Poole, Jr., for 
defendant-appellees. 


PER CURIAM. 


AFFIRMED. 
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APPALACHIAN POSTER ADVERTISING COMPANY, INC., PETITIONER v. JAMES E-. 
HARRINGTON, AS SECRETARY OF TRANSPORTATION OF THE STATE OF NORTH CAROLINA, 
RESPONDENT 


No. 407A95 
(Filed 10 May 1996) 


Appeal by petitioner pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 120 N.C. App. 72, 
460 S.E.2d 887 (1995), reversing an order entered by Hight, J., on 13 
December 1993 in Superior Court, Wake County, affirming revocation 
of an outdoor advertising permit by the Department of 
Transportation. Heard in the Supreme Court 8 April 1996. 


Wilson & Waller, PA., by Betty S. Waller and Brian E. 
Upchurch, for petitioner-appellee. 


Michael F. Easley, Attorney General, by Grayson G. Kelley, 
Special Deputy Attorney General, and Melanie Lewis Vtipil, 
Associate Attorney General, for respondent-appellant. 


PER CURIAM. 


For the reasons stated in the dissenting opinion by Judge Lewis, 
the decision of the Court of Appeals is reversed and the case is 
remanded to the Court of Appeals for remand to the Superior Court, 
Wake County, for reinstatement of its 13 December 1993 Judgment 
and order. 


REVERSED AND REMANDED. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


ARTH v. GUTHRIE 
No. 91P96 
Case below: 121 N.C.App. 625 


Petition by plaintiff-appellant for discretionary review pursuant 
to G.S. 7A-31 denied 9 May 1996. 


BALLARD v. WEAST 
No. 66P96 
Case below: 121 N.C.App. 391 


Motion by defendants to dismiss the appeal for lack of substantial 
constitutional question allowed 9 May 1996. Petition by plaintiffs for 
discretionary review pursuant to G.S. 7A-31 denied 9 May 1996. 


BARLOW v. BARLOW 
No. 57P96 
Case below: 121 N.C.App. 396 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 9 May 1996. 


BATTLE v. MEADOWS 
No. 158P96 
Case below: 121 N.C.App. 787 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 9 May 1996. 


CASWELL REALTY ASSOCIATES I v. ANDREWS CoO. ~ 
No. 131P96 
Case below: 121 N.C.App. 483 


Petition by plaintiff for discretionary review pursuant to G:S. 
7A-31 denied 9 May 1996. 


IN THE SUPREME COURT 305 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


CHEEK v. POOLE 
No. 50P96 
Case below: 121 N.C.App. 370 


Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina Court of Appeals denied 9 May 1996. 


COUNTS v. BLACK & DECKER CORP. 
No. 107P96 
Case below: 121 N.C.App. 387 


Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 9 May 1996. 


CREWS v. PAVILION PARTNERS 
No. 167P96 
Case below: 121 N.C.App. 787 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 9 May 1996. 


DAVIS v. WRENN 
No. 114P96 
Case below: 121 N.C.App. 156 


Petition by plaintiff for writ of certiorari to review the decision of 
the North Carolina Court of Appeals denied 9 May 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


FINNEY v. ROSE’S STORES, INC. 
No. 554A95 
Case below: 120 N.C.App. 843 


Petition by plaintiffs for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 9 May 1996. 


GATHINGS v. DAWSON CONSUMER PRODUCTS 

No. 541 P95 

Case below: 342 N.C. 654 

121 N.C.App. 216 

Petition by plaintiff for reconsideration of denial of writ of cer- 
tiorari to review the decision of the North Carolina Court of Appeals 
denied 9 May 1996. 
GUNTER v. JOHNSON 

No. 155P96 

Case below: 121 N.C.App. 787 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 9 May 1996. 


HOMOLY v. N.C. STATE BD. OF DENTAL EXAMINERS 
No. 164P96 
Case below: 121 N.C.App. 694 


Petition by petitioner (Homoly) for discretionary review pursuant 
to G.S. 7A-31 denied 9 May 1996. 


JOHNSON v. CHARLES KECK LOGGING 
No. 126P96 
Case below: 121 N.C.App. 598 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 9 May 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


JONES v. JONES 
No. 92P96 
Case below: 121 N.C.App. 523 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 9 May 1996. 


JONES v. PATIENCE 
No. 154P96 
Case below: 121 N.C.App. 434 


Notice of appeal by defendant (substantial constitutional ques- 
tion) dismissed by the Court ex mero motu 9 May 1996. Petition by 
defendant for discretionary review pursuant to G.S. 7A-31 denied 9 
May 1996. 


McNAMARA v. WILMINGTON MALL REALTY CORP. 
No. 138P96 
Case below: 121 N.C.App. 400 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 9 May 1996. Petition by plaintiff for discretionary review 
pursuant to G.S. 7A-31 denied 9 May 1996. 


N.C. DEPT. OF CORRECTION v. MYERS 
No. 489PA95-2 
Case below: 120 N.C.App. 437 


Petition by Attorney General for writ of certiorari to review the 
decision of the North Carolina Court of Appeals allowed 15 April 
1996. 


NIFONG v. C. C. MANGUM, INC. 
No. 150A96 
Case below: 121 N.C.App. 767 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those pre- 
sented as the basis for the dissenting opinion in the Court of Appeals 
allowed 9 May 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


OUTDOOR EAST v. HARRELSON 

No. 102P96 

Case below: 121 N.C.App. 624 

Petition by respondent for discretionary review pursuant to GS. 
7A-31 is allowed 10 May 1996 for the limited purpose of entering this 
order remanding the case to the Court of Appeals for reconsideration 
in light of Appalachian Poster v. James Harrington, No. .407A95, 
filed 10 May 1996. 
OWEN v. UNC-G PHYSICAL PLANT 

No. 162P96 

Case below: 121 N.C.App. 682 

Motion by Attorney General for temporary stay allowed 18 April 
1996. 
PACK v. RANDOLPH OIL CO. 

No. 55P96 

Case below: 121 N.C.App. 396 


Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 9 May 1996. Alternative petition by plaintiffs for discre- 
tionary review pursuant to G.S. 7A-31 denied 9 May 1996. 

PASTVA v. NAEGELE OUTDOOR ADVERTISING 

No. 166P96 

Case below: 121 N.C.App. 656 

Petition by defendant for discretionary review pursuant to GS. 
7A-31 denied 9 May 1996. 

PRECISION FABRICS GROUP v. TRANSFORMER SALES 

AND SERVICE 

No. 568PA95 

Case below: 120 N.C.App. 866 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 allowed 9 May 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


REA CONSTRUCTION CO. v. CITY OF CHARLOTTE 
No. 24P96 
Case below: 121 N.C.App. 369 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 9 May 1996. 


RUSS v. GREAT AMERICAN INS. COMPANIES 
No. 47P96 
Case below: 342 N.C. 896 
121 N.C.App. 185 


Motion by plaintiffs for reconsideration of order denying petition 
for discretionary review dismissed 9 May 1996. 


SHARP v. MILLER 
No. 124P96 
Case below: 121 N.C.App. 606 


Petition by plaintiff (Pro Se) for discretionary review pursuant to 
G.S. 7A-31 denied 9 May 1996. 


STATE v. CRENSHAW 
No. 165P96 
Case below: 121 N.C.App. 788 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 9 May 1996 


STATE v. CUEVAS 
No. 128P96 
Case below: 121 N.C.App. 553 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 9 May 1996 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. EVANS 
No. 46P96 
Case below: 121 N.C.App. 752 


Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 9 May 1996. 


STATE v. GARNER 
No. 72P96 
Case below: 121 N.C.App. 398 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 9 May 1996. 


STATE v. HARRIS 
No. 119P96 
Case below: 121 N.C.App. 627 


Petition by defendant for discretionary review pursuant to G:S. 
7A-31 denied 9 May 1996. 


STATE v. HAWKINS 
No. 65P96 
Case below: 121 N.C.App. 398 


Petition by defendant for discretionary review pursuant to G:S. 
7A-31 denied 9 May 1996. 


STATE v. PHELPS 
No. 152P96 
Case below: 121 N.C.App. 398 


Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 9 May 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. WILSON 
No. 143P96 
Case below: 121 N.C.App. 218 


Notice of appeal by Wilson (Pro Se) (substantial constitutional 
question) dismissed by the Court ex mero motu 9 May 1996. Petition 
by Wilson (Pro Se) for discretionary review pursuant to G.S. 7A-31 
denied 9 May 1996. 


STATE EX REL. HOWES v. GASKILL 
No. 106P96 
Case below: 121 N.C.App. 625 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 9 May 1996. 


TARLTON v. STIDHAM 
No. 142P96 
Case below: 122 N.C.App. 77 


Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 9 May 1996. 


TODD v. DUKE UNIVERSITY 
No. 157P96 
Case below: 121 N.C.App. 789 


Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 9 May 1996. 


TRANTHAM v. ESTATE OF SORRELLS 
No. 127P96 
Case below: 121 N.C.App. 611 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 9 May 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


WILLIAMS v. WALNUT CREEK AMPHITHEATER PARTNERSHIP 
No. 168P96 
Case below: 121 N.C.App. 649 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 9 May 1996. 
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STATE OF NORTH CAROLINA v. WILLIAM LEE SCOTT 
No. 261A94 
(Filed 13 JUNE 1996) 


1. Judges, Justices, and Magistrates § 27 (NC]4th)— noncap- 
ital first-degree murder—motion to recuse denied—no 
error | 


The trial court did not err in a first-degree murder prosecu- 
tion by not recusing himself or by failing to have the recusal 
motion heard by another judge where defendant alleged that the 
judge had publicly expressed a strong opinion about the victim’s 
credibility and defendant’s relationship with her, had presided 
over criminal proceedings in which defendant was being tried, 
and had ason who was a prosecutor in that county. Defendant did 
not present substantial evidence that there was an appearance of 
partiality by the judge, and, since there were no facts presented 
to cause a reasonable person to doubt the judge's partiality, there 
was no error in the failure to refer the motion to another judge. 
N.C.G.S. § 15A-1223. 


Am Jur 2d, Judges §§ 86 et seq. 


Disqualification of judge on ground of being a witness 
in the case. 22 ALR3d 1198. 


Disqualification of judge by state, in criminal case, for 
bias or prejudice. 68 ALR3d 509. 


Prior representation or activity as prosecuting attor- 
ney as disqualifying judge from sitting or acting in criminal 
case. 16 ALR4th 550. 


2. Searches and Seizures § 28 (NCI4th)— noncapital first- 
degree murder—warrantless search of residence—motion 
to suppress denied 

The trial court did not err in a first-degree murder prosecu- 
tion by denying defendant’s motion to suppress evidence found in 
the crawl space under his home, in a subsequent search inside his 
home, and his statement to police where an officer was on 
defendant’s premises investigating a missing person report; the 
initial responding officer knocked on the front door; after he 
received no response he noticed green flies and went to the rear 
of the house, where he again noticed green flies, this time accom- 
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panied by the smell of rotting flesh; he leaned into the crawl 
space under the house from which the flies and odor emanated 
and found the victim’s body; he secured the scene and called for 
assistance; investigators arrived and conducted a protective 
sweep of the house which could have revealed additional victims 
or hiding suspects; and officers found defendant inside the resi- 
dence, but did not conduct a more complete search until a war- 
rant was obtained. Viewing the scene through the eyes of a rea- 
sonable and cautious police officer on the scene, guided by this 
officer’s experience and training, the search of the crawl space 
was not unreasonable. Once the officer found the body under the 
house, he was confronted with a potential emergency and had 
reason to believe that an injured person might be in the house or 
that the perpetrator was in the house. The subsequent search of 
the house was reasonable and the statements of defendant were 
not taken as a result of any illegal search. 


Am Jur 2d, Searches and Seizures § 140. 


. Evidence and Witnesses §§ 339, 2750.1 (NCI4th)— noncap- 


ital first-degree murder—abusive relationship—admissible 


The trial court did not err in a first-degree murder prosecu- 
tion by admitting evidence of the victim’s physical injuries and 
appearance at various times between 1978 and 1993. Testimony 
about defendant's frequent arguments with, violent acts toward, 
separations from, reconciliations with, and threats to the victim 
was admissible under N.C.G.S. § 8C-1, Rule 404(b) to prove issues 
he disputed, such as lack of intent, malice, premeditation, and 
deliberation, notwithstanding that some of the incidents dated 
back some years. Further, defendant opened the door by stating 
that he and the victim had a loving relationship. 


Am Jur 2d, Evidence § 439; Homicide § 310; Witnesses 
§§ 717, 718. 


. Appeal and Error § 147 (NCI 4th)— noncapital first-degree 


murder—admissibility of medical records—no objection at 
trial—plain error not alleged 

The question of whether the trial court erred in a first-degree 
murder prosecution by allowing the director of medical records 
at a hospital to testify about recorded statements made by the 
victim to physicians and nurses was not preserved for appeal 
since defendant did not object at trial or allege plain error. 


Am Jur 2d, Appellate Review §§ 614 et seq. 
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Sufficiency in federal court of motion in limine to pre- 
serve for appeal objection to evidence absent contempo- 
rary objection at trial. 76 ALR Fed. 619. 


. Evidence and Witnesses § 1946 (NCI4th)— noncapital 
first-degree murder—records of home for abused women— 
business records exception 


The trial court did not err in a first-degree murder prosecu- 
tion by admitting an intake form from a home for abused women 
and children which had been completed by the victim at the 
request of and in the presence of the director of the home, who 
testified that the form is filled out in the regular course of busi- 
ness at the shelter and is used by counselors when working with 
residents. Since the record was completed by the victim, a person 
with knowledge, at or near the time she entered the shelter, the 
trial court did not err in admitting the form under N.C.G.S. 
§ 8C-1, Rule 803(6) as a business record made in the ordinary 
course of business. 


Am Jur 2d, Evidence §§ 1290-1300, 1304, 1307, 1309, 
1311, 1312, 1319. 


Letters to or from customers or suppliers as business 
records under statutes authorizing reception of business 
records in evidence. 68 ALR3d 1069. 


Business records: authentication and verification of 
bills and invoices under Rule 803(6) of the Uniform Rules 
of Evidence. 1 ALR4th 316. 


Admissibility of computerized private business 
records. 7 ALR4th 8. 


. Evidence and Witnesses § 959 (NCI4th)— noncapital first- 
degree murder—statements by victim—fear of defendant— 
state of mind exception 


The trial court did not err in a first-degree murder prosecu- 
tion by admitting hearsay statements by the victim that defendant 
had caused her injuries in the past, that she often hid from 
defendant, and that she was afraid of defendant. The conversa- 
tions between the victim and the nine witnesses related directly 
to the victim’s fear of defendant and were properly admitted pur- 
suant to the state of mind exception to the hearsay rule to show 
the nature of the victim’s relationship with defendant. 


Am Jur 2d, Evidence §§ 666, 667. 
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Evidence and Witnesses § 761 (NCI4th)— noncapital first- 
degree murder—prior threat to shoot police officers— 
admissible 

There was no prejudicial error in a first-degree murder pros- 
ecution in the admission of evidence that defendant had threat- 
ened to shoot police officers in 1990 where similar evidence was 
admitted without objection several other times in the trial. 


Am Jur 2d, Appellate Review §§ 753, 759. 


. Evidence and Witnesses § 770 (NCI4th)— noncapital 


first-degree murder—hearsay—corroborative—limiting 
instruction 

There was no prejudicial error in a first-degree murder pros- 
ecution in the admission of testimony from the victim’s daughter 
that her half-brother had told her that he thought defendant 
had burned some important papers where the trial judge 
instructed the jurors that they should consider the testimony if 
they found it corroborative of the half-brother’s testimony, but to 
otherwise disregard it. The limiting instruction made any error 
nonprejudicial. 


Am Jur 2d, Appellate Review §§ 713, 752, 753, 759. 


. Evidence and Witnesses § 292 (NCI4th)— noncapital first- 


degree murder—cross-examination of witness—defend- 
ant’s substance abuse 


The trial court did not err in a first-degree murder prosecu- 
tion by allowing the prosecutor to elicit on cross-examination 
“other crimes” evidence that defendant had a substance abuse 
problem. The question elicited only whether defendant had a sub- 
stance abuse problem and defendant did not object to the specific 
response that the witness and defendant smoked marijuana. 
Additionally, the witness testified on direct examination that 
smoking and drinking wasn’t part of defendant’s lifestyle until 
recent years; the trial court did not err by overruling defendant’s 
objection to the cross-examination on the basis that the subject 
was brought up on cross. 


Am Jur 2d, Evidence § 331. 


10. 


11. 
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Evidence and Witnesses § 2750.1 (NCI4th)— noncapital 
first-degree murder—defense witness—cross-examina- 
tion—in jail during conversation—door opened on direct 


The trial court in a first-degree murder prosecution did not 
erroneously allow the prosecutor to impeach a defense witness 
with evidence that he was in jail when the victim told him that she 
wanted to die where the defendant opened the door by asking 
about the witness’s request that the victim bring paper and writ- 
ing instruments to him. A question arose naturally and logically as 
to why she needed to bring him those items and evidence of the 
circumstances behind the request was admissible to provide a 
complete picture for the jury. 


Am Jur 2d, Witnesses § 417. 


Evidence and Witnesses § 2797 (NCI4th)— noncapital 
first-degree murder—prosecutor’s cross-examination of 
defendant—not improper 


There was no prejudicial error in a first-degree murder pros- 
ecution in allowing the prosecutor to conduct what defendant 
contended was an improper, insulting, and impertinent cross- 
examination of him that did not elicit relevant evidence. The 
prosecutor did not place before the jury his own opinions or inad- 
missible evidence, and there is nothing to show that the testi- 
mony was elicited in bad faith or that the questioning exceeded 
the scope of permissible cross-examination. 


Am Jur 2d, Witnesses §§ 426 et seq. 


Homicide 244 (NCI 4th)— noncapital first-degree murder— 
premeditation and deliberation—sufficiency of evidence 


The trial court did not err in a first-degree murder prosecu- 
tion by denying defendant’s motion to dismiss for insufficient evi- 
dence of premeditation and deliberation where the evidence 
tended to show that defendant and the victim had a hostile rela- 
tionship; there was no evidence that the victim struggled or pro- 
voked defendant; defendant lied to everyone about the victim’s 
whereabouts and did not call the police or emergency medical 
personnel; defendant hid the victim’s body under his residence; 
the victim was shot at close range by a shotgun; and the medical 
examiner testified that it was highly improbable that defendant's 
claim that the victim committed suicide was accurate. 


Am Jur 2d, Homicide §§ 437 et seq. 
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13. Homicide § 113 (NCI4th)— noncapital first-degree mur- 
der—voluntary intoxication—failure to instruct 


The trial court did not err by failing to instruct on voluntary 
intoxication as a defense to first-degree murder where the evi- 
dence shows that defendant may have been highly intoxicated but 
does not show that defendant was utterly incapable of forming a 
deliberate and premeditated purpose to kill. 


Am Jur 2d, Homicide §§ 128, 129. 


14. Criminal Law § 468 (NCI4th)— noncapital first-degree 
murder—prosecutor’s closing arguments—not grossly 
improper 


The trial court did not err by failing to intervene ex mero 
motu and instruct the jury to disregard several statements made 
by the prosecutor during closing arguments. When read in con- 
text, the prosecutor’s argument was no more than an argument 
that the jury should consider defendant’s credibility since he had 
lied about the victim’s whereabouts before her body was found. 
Although the prosecutor mixed up two assaults on the victim, the 
mix-up was slight and the error could not possibly have been pre}- 
udicial to defendant. Finally, as for the argument that defendant 
had threatened the victim, there was testimony that defendant 
said he was going to kill her if she proceeded with charges. The 
prosecutor’s argument was not so grossly improper as to require 
the trial judge to intervene ex mero motu. 


Am Jur 2d, Trial §§ 533-704. 


15. Homicide § 709 (NCI4th)— noncapital first-degree mur- 
der—no instruction on involuntary manslaughter—verdict 
of guilty of first-degree murder—no error 


There was no prejudicial error in a first-degree murder pros- 
ecution where the court did not instruct the jury on involuntary 
manslaughter but the jury was properly instructed on first-and 
second-degree murder and returned a verdict of guilty of first- 
degree murder. 


Am Jur 2d, Homicide §§ 528, 531, 558. 
Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 


ment imposing a sentence of life imprisonment entered by Allen (J.B., 
Jr.), J.. at the 21 March 1994 Mixed Session of Superior Court, 
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Alamance County, upon a jury verdict of guilty of first-degree murder. 
Heard in the Supreme Court 15 February 1996. 


Michael F. Easley, Attorney General, by William B. Crumpler, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr, Appellate Defender, by Daniel R. 
Pollitt, Assistant Appellate Defender, for defendant-appellant. 


FRYE, Justice. 


On 26 July 1993, an Alamance County grand jury indicted defend- 
ant, William Lee Scott, for the murder of Nancy Funderburke. A 
superseding indictment for this crime was returned on 7 March 1994. 
In a noncapital trial, the jury found defendant guilty of first-degree 
murder on the basis of premeditation and deliberation. On 5 April 
1994, the trial court entered a judgment imposing a sentence of life 
imprisonment for the first-degree murder conviction. 


On appeal to this Court, defendant makes thirteen arguments. 
After reviewing the record, transcript, briefs, and oral arguments of 
counsel, we conclude that defendant received a fair trial, free of prej- 
udicial error. 


The State’s evidence presented at trial tended to show the 
following facts and circumstances: In 1969, defendant met the victim, 
Nancy Funderburke, in Savannah, Georgia. Defendant was a singer 
in a night club where Funderburke waited tables. At that 
time, Funderburke had two young daughters, Gina and Stacy. 
Funderburke, then a widow, had been married twice. 


In 1972, after dating for a while, defendant moved in with 
Funderburke and her daughters. They lived in Charlotte, North 
Carolina, until 1976, when they moved to Saxapahaw, North Carolina. 
Funderburke and defendant had a son, William Lee Scott, Jr. (Billy), 
born 8 July 1977. In 1984, after defendant’s mother died, they moved 
to Burlington, North Carolina, to live in defendant’s mother’s home. 
Except for a few brief separations, Funderburke and defendant con- 
tinued to live together for twenty-one years until Funderburke’s 
death. Although Funderburke often referred to defendant as her hus- 
band, they were never married. 


There were numerous documented occasions of physical abuse 
of Funderburke by defendant. The police had been to the house on 
several occasions for complaints about loud music and for domestic 
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violence. Funderburke’s daughters and Billy witnessed the violence, 
and several hospital officials and friends saw evidence of the abuse. 
There was also evidence that Funderburke and defendant often drank 
excessively and that, during these times, they engaged in fights. 
Funderburke often left the residence during or after these alterca- 
tions and stayed at a hotel or slept in her car. Sometimes, 
Funderburke and Billy would leave and stay at a family abuse shelter. 
Once, Billy threatened to kill defendant if defendant hurt his mother 
again. 


On Friday, 2 July 1993, Billy, who was then fifteen years old, went 
to the beach with some friends for the weekend. At around 9:30 or 
10:00 p.m. on 5 July 1993, Billy returned home and asked defendant 
where was his mother. Defendant, who was very intoxicated, mum- 
bled that she had gone to the Ramada Inn or something. Defendant 
also mumbled something about being sorry about taking a life. 


Billy noticed that his mother’s bar stool was in the backyard. 
Defendant told Billy that he had placed the bar stool in the backyard 
to clean it because some beer had spilled on the bar stool. Defendant 
said that he was sorry for the things that he had done to Funderburke 
but did not say where she was at the time. 


The next morning, Billy called his sister, Gina Anderson, and 
expressed his concern about their mother. He told Anderson that the 
floor had been freshly mopped, which he considered unusual. Billy 
stated that he had been directed not to call his sisters and that he 
believed his mother was dead. Anderson said she would call the 
police. After talking to Anderson, Billy visited a friend’s house to see 
if he could stay there. Anderson contacted her sister, Stacy Strader, 
and then contacted the police and reported her mother missing. 
Later that night, the police contacted Billy, and he went to the police 
station. 


On 6 July 1993 at approximately 7:30 p.m., Sergeant Bobby Davis 
of the Burlington Police Department went to defendant’s residence to 
investigate the missing person’s report filed by Anderson. Two vehi- 
cles were in the driveway, but when Davis knocked on the front door, 
no one answered. While knocking on the door, Davis noticed large 
green flies flying under the house through an air vent. He had previ- 
ously seen these types of flies on dead animals and people. He then 
proceeded to the rear of the house, where he noticed the flies at the 
access door to the underside of the house and could smell an odor of 
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decaying flesh. He then noticed that there was a green carpet against 
the access door going underneath the house. 


When Davis moved the carpet, he observed that the grass under it 
was green, which indicated that the carpet had been placed there 
recently. He opened the access door to the crawl space and shined his 
flashlight under the house. At this point, he saw the body of a female 
about midway under the house. After securing the scene, he notified 
the detective division. 


Additional officers arrived on the scene. The officers did not 
know whether defendant or other victims were inside the house 
injured or dead. After knocking on the door and yelling for someone 
to answer, they decided to enter the residence to see if anyone else 
was injured inside as well as to ensure their own safety. When the 
officers forced open the door, they found defendant in the living 
room. Defendant walked over to a bar stool, sat down, and said, 
“Come on in.” 


Defendant was handcuffed and led to a patrol car. Officers 
quickly walked through the residence to check for additional victims. 
After no more victims were found in the residence, officers removed 
the handcuffs from defendant’s wrists and advised him that he was 
not under arrest and that he could voluntarily come to the police sta- 
tion. An officer told defendant that they were investigating a missing 
person’s report regarding Funderburke and that they had found a 
body under his residence. Defendant was cooperative and agreed to 
talk with the police. Defendant rode with an officer to the police sta- 
tion, where he was questioned and released. 


After a search warrant arrived at 2:30 a.m. on 7 July 1993, the 
police retrieved Funderburke’s body from underneath the house. An 
autopsy revealed that she had suffered a shotgun wound to the chest 
and that this wound quickly caused her death. The gun was pointed 
straight at her, and her left hand was positioned between her chest 
and the muzzle of the gun when the gun was fired. In the medical 
examiner’s opinion, Funderburke’s wound could not have been self- 
inflicted, and the gun could have been within twelve inches of 
Funderburke’s chest when fired. 


A search of the house, including chemical testing for blood, 
revealed evidence of blood in several places. Also, evidence of wipe 
marks, consistent with someone attempting to clean up a mess, were 
found. A disassembled twelve-gauge shotgun, two boxes of shotgun 
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shells, and a loose shell were found in a speaker in Billy’s bedroom. A 
fired shotgun shell was found in the shed outside the residence. The 
shotgun shells found in the house and shed were all the same kind 
and were consistent with the deformed pellets removed from 
Funderburke’s body. Tests performed on the shotgun revealed that it 
would not fire accidentally, even if dropped. 


Defendant testified at trial. He stated that he and Funderburke 
spent 2 July 1993 getting drunk. She was very depressed and talked 
about suicide. He went to the bathroom, and when he returned, she 
was attempting to position the shotgun so that she could shoot her- 
self in the head. He began to struggle with her, and the shotgun went 
off, killing her instantly. Defendant did not know what to do, but he 
did not want to call the police because he and Funderburke had a lot 
of trouble with the police. Defendant also presented testimony that 
he and Funderburke had agreed that, when the other died, the sur- 
vivor would not spend any money for a burial or funeral but instead 
would bury the other on defendant’s property. Defendant testified 
that he decided to wait until Billy returned home to bury 
Funderburke. He stated that he wanted Billy to have an opportunity 
to see and touch his mother one more time. 


Defendant further testified that, if Funderburke had been alive, 
he would have taken her to the hospital. However, since she was 
dead, he did not see the harm in letting her remain on the bar 
stool. For the rest of the evening, he sat beside her and drank. On the 
next day, he went to see his sister because he was feeling depressed. 
When asked about Funderburke’s whereabouts, defendant said that 
he did not know and that she had probably gone to the Ramada Inn or 
something. 


On the evening of 4 July 1993, defendant cleaned the house 
because he was concerned that his aunt would visit him. He took 
Funderburke’s body off the bar stool and put it in another room 
because he did not want anyone to see her before Billy had a chance 
to see her. Bruce Bunting visited defendant, and they talked. That 
night, the body started to smell rotten. 


On the evening of 5 July 1993, defendant placed Funderburke’s 
body in the craw! space underneath the house and waited for Billy to 
come home. Defendant testified that he placed the body under a hole 
in the floor so he could see her. Billy arrived home at about 10:30 p.m. 
that night. Defendant testified that he (defendant) was intoxicated. 
When Billy asked for his mother, defendant said that she had gone to 
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the Ramada Inn or something. According to defendant, he then told 
Billy that his mother was dead and asked Billy if he wanted to see her. 
Defendant told Billy that he (defendant) was going to work in the 
morning and that Billy could do what he wanted about the body. 


Defendant further testified that the police arrived at 7:30 p.m. on 
6 July 1993, after defendant had returned from work. When the offi- 
cers knocked, defendant figured that they were there investigating a 
missing person’s report. Defendant testified that he did not answer 
the telephone or the door because he knew that “all hell would break 
loose” and that sooner or later they would find Funderburke’s body. 
Defendant also testified that he heard the officers find the body and 
break down the front door of the house. He further stated that he told 
them to come in and that he allowed himself to be handcuffed and led 
away. He remembered being told that he was not under arrest and 
being asked if he wanted to come down to the police station. 
Defendant cooperated with the police. 


Defendant’s motions to dismiss made at the close of the State’s 
evidence and again at the close of all the evidence were denied. 


[1] In his first argument, defendant contends he is entitled to a new 
trial because his motion requesting that the trial judge recuse himself 
from defendant’s trial was improperly denied. Defendant also argues 
that the trial judge erred in failing to have the recusal motion heard 
by another judge. We disagree. 


At a pretrial hearing on 8 March 1994, defendant, alleging that he 
and Judge J.B. Allen, Jr., had been friends, requested that Judge Allen 
recuse himself. Judge Allen denied the motion. On 11 March 1994, 
defendant filed a written motion moving that Judge Allen be recused. 
Defendant alleged, among other things, that Judge Allen had publicly 
expressed a strong opinion about Funderburke’s credibility and 
defendant’s relationship with Funderburke, had presided over crimi- 
nal proceedings in which defendant was being tried, and had a son 
who was a prosecutor in Alamance County. 


On 21 March 1994, Judge Allen heard the motion. Defendant: 
called as a witness Bradley Reid Allen, Judge Allen’s son, who testi- 
fied that, while he was an assistant district attorney in Alamance 
County, he lived with Judge Allen for a period of time after he began 
working in the district attorney’s office; that he sometimes discussed 
criminal cases with Judge Allen after their disposition; that he had 
prosecuted defendant for DWI in 1991 and that the case had been dis- 
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missed; that he had prosecuted defendant later for DWI and driving 
while his license was revoked and that he had obtained a conviction 
on these charges; that he had limited contact with the instant case; 
and that he had not discussed the case with Judge Allen, and Judge 
Allen had not discussed the case with him. 


As evidence of Judge Allen’s alleged bias, defendant also pre- 
sented a trial transcript from an assault trial over which Judge Allen 
presided. During the trial, in which defendant was accused of assault- 
ing Funderburke, Funderburke testified that defendant did not 
assault her in 1991, that she had appeared before Judge Allen in 1979 
and 1980 after swearing out warrants against defendant in which she 
alleged assault but had dropped the charges, and that she wished to 
drop the charges on that day. The following exchange took place 
between Judge Allen and Funderburke at the prior assault trial: 


Court: Mrs. Funderburke, have you ever heard of the story 
about the little boy hollering wolf? 


A: Yes, sir. 
CourT: You're familiar with that? 
A: Ever since I was a child, yes, sir. 


Court: Okay. Maybe you ought to reread that story. It has a 
big message behind it. You’re free to go, ma’am. 


After defendant presented this evidence during the recusal hear- 
ing and rested, and after the State declined to present evidence, Judge 
Allen stated, “[B]efore we go forward I want to put this on the 
record. ...I, J.B. Allen, Jr., this presiding judge, has [sic] never dis- 
cussed in any way the case of State v. William Lee Scott with either 
Bradley R. Allen, assistant DA[,} or Jeffrey B. Allen with the probation 
department. Now, I'll hear you on your argument, counsel.” Defense 
counsel then argued: 


This Court has in open court expressed an opinion about the 
believability of Nancy Funderburke in a prior hearing in July of 
1991. We would contend to the Court that a reasonable person 
looking at all the circumstances could conclude that there is an 
appearance of impropriety here in Your Honor having to make 
decisions concerning the reliability of out of court statements of 
Nancy Funderburke when at an earlier time you... in essence 
stated an opinion about the reliability of Nancy Funderburke’s 
statements in a Superior Court proceeding. We, therefore, suggest 
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to the Court that it would be more proper for another judge to 
hear this matter that had no involvement with Funderburke and 
had no situation in which the Court was in the position of judging 
the credibility of Funderburke at a previous time. 


After entertaining the State’s arguments, Judge Allen dictated an oral 
order making findings of fact and concluding as a matter of law that 
he could be completely fair and impartial. Accordingly, Judge Allen 
denied defendant's motion for recusal. 


Both N.C.G.S. § 154-1223 and Canon 3 of the Code of Judicial 
Conduct control the disqualification of a judge presiding over a crim- 
inal trial when partiality is claimed. State v. Fie, 320 N.C. 626, 627, 359 
S.E.2d 774, 775 (1987). N.C.G.S. § 15A-1223 provides, in pertinent 
part: 


(b) A judge, on motion of the State or the defendant, must 
disqualify himself from presiding over a criminal trial or other 
criminal proceeding if he is: 


(1) [p]rejudiced against the moving party or in favor of 
the adverse party.... 


N.C.G.S. § 15A-1223 (1988). 
The Code of Judicial Conduct provides in pertinent part: 


(1) A judge should disqualify himself in a proceeding in which 
his impartiality might reasonably be questioned, including 
but not limited to instances where: 


(a) [h]e has a personal bias or prejudice concerning a 
party.... 


Code of Judicial Conduct, Canon 3(C)(1)(a) (19938). 


When a defendant makes a motion that a judge be recused, “ ‘the 
burden is upon the party moving for disqualification to demonstrate 
objectively that grounds for disqualification actually exist. Such a 
showing must consist of substantial evidence that there exists such a 
personal bias, prejudice or interest on the part of the judge that he 
would be unable to rule impartially.’ ” Fie, 320 N.C. at 627, 359 S.E.2d 
at 775 (quoting State v. Fie, 80 N.C. App. 577, 584, 343 S.E.2d 248, 254 
(1986) (Martin, J., concurring)). The bias, prejudice, or interest which 
requires a trial judge to be recused from a trial has reference to the 
personal disposition or mental attitude of the trial judge, either favor- 
able or unfavorable, toward a party to the action before him. State v. 


326 IN THE SUPREME COURT 


STATE v. SCOTT 
(343 N.C. 313 (1996)] 


Kennedy, 110 N.C. App. 302, 305, 429 S.E.2d 449, 451 (1993). A trial 
judge should either disqualify himself or refer the matter to another 
judge if there is “ ‘sufficient force in the allegations contained in 
defendant’s motion to proceed to find facts.’ ” State v. Poole, 305 N.C. 
308, 320, 289 S.E.2d 335, 348 (1982) (quoting N.C. Natl Bank v. 
Gillespie, 291 N.C. 308, 311, 230 S.E.2d 375, 380 (1976)). 


After carefully reviewing the record and defendant’s basis for his 
recusal motion in the instant case, we conclude that defendant has 
not presented substantial evidence of partiality or evidence that there 
was an appearance of partiality on the part of Judge Allen. Since there 
were no facts presented to cause a reasonable person to doubt Judge 
Allen’s impartiality, there is no error in Judge Allen’s failure to refer 
the motion to recuse to another judge. See State v. Crabtree, 66 N.C. 
App. 662, 665-66, 312 S.E.2d 219, 221 (1984) (where facts not shown 
to cause reasonable person to doubt impartiality, not error to fail to 
hold hearing on motion to recuse or to fail to refer motion to recuse 
to another judge). Thus, Judge Allen did not err in denying defend- 
ant’s motion that he disqualify himself or in failing to refer the motion 
to recuse to another judge. Accordingly, we reject defendant’s first 
argument. 


[2] In his second argument, defendant contends that the trial court 
erred by denying his motion to suppress the evidence found when 
officers searched the crawl space underneath his home and when 
they subsequently searched inside his home. Defendant argues that 
the trial court erroneously denied his motion to suppress evidence of 
Funderburke’s body, physical objects and materials found in the 
house, and his statement made to police on 6 July 1993. 


Defendant argues that the warrantless search in the crawl space 
under his home violated his rights under the Fourth Amendment to 
the United States Constitution and Article I, Section 20 of the North 
Carolina Constitution. The Fourth Amendment to the United States 
Constitution protects the “right of the people to be secure in their per- 
sons, houses, papers, and effects, against unreasonable searches and 
seizures.” U.S. Const. amend. IV. “It is applicable to the states through 
the Due Process Clause of the Fourteenth Amendment.” State v. 
Watkins, 337 N.C. 487, 441, 446 S.E.2d 67, 69 (1994). Similarly, the 
Constitution of the State of North Carolina provides that “[g]eneral 
warrants, whereby any officer or other person may be commanded to 
search suspected places without evidence of the act committed, or to 
seize any person or persons not named, whose offense is not particu- 
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larly described and supported by evidence, are dangerous to liberty 
and shall not be granted.” N.C. Const. art. I, § 20. The test for deter- 
mining the reasonableness of the search under the Fourth and 
Fourteenth Amendments to the United States Constitution 


“is not capable of precise definition or mechanical application. In 
each case it requires a balancing of the need for the particular 
search against the invasion of personal rights that the search 
entails. Courts must consider the scope of the particular intru- 
sion, the manner in which it is conducted, the justification for tni- 
tiating it, and the place in which it is conducted.” 


State v. Primes, 314 N.C. 202, 211, 333 S.E.2d 278, 283 (1985) (quot- 
ing Bell v. Wolfish, 441 U.S. 520, 559, 60 L. Ed. 2d 447, 481 (1979)). 


This Court has stated that “a governmental search and seizure of 
private property unaccompanied by prior judicial approval in the 
form of a warrant is per se unreasonable unless the search falls within 
a well-delineated exception to the warrant requirement involving exi- 
gent circumstances.” State v. Cooke, 306 N.C. 132, 135, 291 S.E.2d 618, 
620 (1982). “Our state constitution, like the Federal Constitution, 
requires the exclusion of evidence obtained by unreasonable search 
and seizure.” State v. Carter, 322 N.C. 709, 712, 370 S.E.2d 553, 555 
(1988). 


Decisions of the United States Supreme Court require that the 
police obtain a search warrant before searching a home * ‘subject 
only to a few specifically established and well delineated excep- 
tions.” Thompson v. Louisiana, 469 U.S. 17, 19-20, 83 L. Ed. 2d 
246, 250 (1984) (quoting Katz v. United States, 389 U.S. 347, 357, 19 
L. Ed. 2d 576, 585 (1967)). In creating exceptions to the general rule, 
this Court must consider the “ ‘balance between the public interest 
and the individual’s right to personal security free from arbitrary 
interference by law officers.” Mincey v. Arizona, 437 U.S. 385, 406, 
57 L. Ed. 2d 290, 309 (1978) (Rehnquist, J., concurring) (quoting 
United States v. Brignoni-Ponce, 422 U.S. 873, 878, 45 L. Ed. 2d 607, 
615 (1975)). 


In Mincey v. Arizona, the United States Supreme Court reaf- 
firmed the right of police to conduct a warrantless search and seizure 
when an emergency exists, stating: 


We do not question the right of police to respond to emergency 
situations. ... [T]he Fourth Amendment does not bar police offi- 
cers from making warrantless entries and searches when they 
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reasonably believe that a person within is in need of immediate 
aid. Similarly, when the police come upon the scene of a homicide 
they may make a prompt warrantless search of the area to see if 
there are other victims or if a killer is still on the premises. 


Id. at 392-93, 57 L. Ed. 2d at 300 (citations omitted). 


In the instant case, the officer was on defendant’s premises inves- 
tigating a missing person report. The initial responding officer 
knocked on the front door. It was only after the officer received no 
response that he noticed the green flies. The officer then went to the 
rear of the house and again noticed green flies, this time accompanied 
by the smell of rotting flesh. The officer leaned into the crawl space 
under the house from which the green flies and the odor emanated 
and looked around with his flashlight. During this inspection, the offi- 
cer found Funderburke’s body. Immediately thereafter, the officer 
secured the scene against intruders and called for assistance. 
Investigators arrived shortly thereafter. Responding to the ongoing 
emergency, the investigators conducted a protective sweep of the 
house which could have revealed additional victims or hiding sus- 
pects. During the protective sweep of the home, the officers found 
defendant inside the residence. However, investigators did not con- 
duct a more complete search of the residence until a search warrant 
was obtained. 


“It must always be remembered that what the Constitution for- 
bids is not all searches and seizures, but unreasonable searches and 
seizures.” Elkins v. United States, 364 U.S. 206, 222, 4 L. Ed. 2d 1669, 
1680 (1960). “[I]n determining whether the seizure and search were 
‘unreasonable’ our inquiry is a dual one——-whether the officer’s action 
was justified at its inception, and whether it was reasonably related 
in scope to the circumstances which justified the interference in the 
first place.” Terry v. Ohio, 392 U.S. 1, 19-20, 20 L. Ed. 2d 889, 905 
(1968). The United States Supreme Court stated in United States v. 
Cortez, 449 U.S. 411, 418, 66 L. Ed. 2d 621, 629 (1981), that a court 
analyzing conclusions made by a trained officer should consider the 
circumstances “not in terms of library analysis by scholars, but as 
understood by those versed in the field of law enforcement.” This 
Court has also held that the circumstances leading to a seizure should 
be viewed, not in isolation, but as a whole, “ ‘through the eyes of a 
reasonable and cautious police officer on the scene, guided by his 
experience and training.’ ” State v. Thompson, 296 N.C. 703, 706, 252 
S.E.2d 776, 779 (quoting United States v. Hall, 525 F.2d 857, 859 (D.C. 
Cir. 1976), cert. denied, 444 U.S. 907, 62 L. Ed. 2d 143 (1979)). 
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In the instant case, Davis was a trained officer faced with a poten- 
tial emergency situation. During voir dire at the suppression hearing, 
Davis testified that he had been employed with the Burlington Police 
Department for twenty-three years and that, prior to becoming a 
police officer, he had served as a member of the armed forces in 
Vietnam for one year. Davis testified that, both as a soldier and as a 
police officer, he had experienced smelling decaying flesh. He further 
testified that on one occasion while investigating a missing person’s 
report, he found a body and smelled a “strong, strong odor” of decay- 
ing flesh. Upon further investigation, he found that the person was 
alive and that “the subject’s feet were rotting.” 


We conclude that the search of the crawl space under defendant's 
home was not within the meaning of the Fourth Amendment’s prohi- 
bition against unreasonable searches and seizures. We believe that 
Davis’ response to the potential emergency situation was reasonable 
under the circumstances. Viewing the search in the instant case 
through the eyes of a reasonable and cautious police officer on the 
scene, guided by Davis’ experience and training, we do not believe 
that the search of the craw] space was unreasonable. 


We further conclude that the subsequent search of the residence 
pursuant to the search warrant was reasonable and that the state- 
ments of defendant were not taken as a result of any illegal search. 
The law enforcement officers’ search of the house here complies with 
Mincey, which allows warrantless searches in emergency circum- 
stances to determine if there are other victims or suspects still on the 
premises. Once the officer had found the body of Ms. Funderburke 
under the house—suggested by the presence of flies and the smell of 
decaying flesh—he was confronted with a potential emergency. He 
had reason to believe that an injured person might be in the house or 
that the perpetrator was in the. house and wouid be dangerous if the 
perpetrator’s presence was unknown. Accordingly, we reject defend- 
ant’s second argument. 


[3] In his third argument, defendant contends he is entitled to a new 
trial because the trial court erroneously admitted irrelevant evidence 
of Funderburke’s physical injuries and appearance at various times 
between 1978 and 1993. Defendant filed pretrial motions to exclude 
evidence of any alleged prior acts of misconduct or other crimes. He 
sought to exclude any references to Funderburke’s appearance or 
injuries prior to her death, on the grounds that the source of those 
injuries was unknown and there was no evidence connecting defend- 
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ant to those injuries. In response, the trial judge ordered the prose- 
cutor not to elicit the evidence before the jury until the admissibility 
was examined in voir dire. Defendant’s objections to the introduction 
into evidence of medical records and testimony by the shelter direc- 
tor, police officers, a family abuse services director, a motel clerk, a 
grocery clerk, and a grocery store manager were overruled. The trial 
court also overruled defendant’s objections to the admission into evi- 
dence of photographs showing Funderburke’s injuries and bruised 
physical appearance. This evidence showed a myriad of injuries to 
Funderburke which were inflicted over a lengthy period of time 
before the murder. 


4 


“ “Evidence of another offense is admissible under Rule 404(b) so 
long as it is relevant to any fact or issue other than the character of 
the accused.’ ” State v. Bryant, 337 N.C. 298, 308, 446 S.E.2d 71, 77 
(1994) (quoting State v. Simpson, 327 N.C. 178, 185, 393 8.E.2d 771, 
775 (1990)). In State v. Weathers, 339 N.C. 441, 448, 451 S.E.2d 266, 
270 (1994), we said: 


Under Rule 404(b), evidence of other crimes, wrongs, or acts 
is admissible for purposes other than to prove the character of a 
person or to show that he acted in conformity therewith. Such 
other purposes include “proof of motive, opportunity, intent, 
preparation, plan, knowledge, identity, or absence of mistake, 
entrapment or accident.” N.C.G.S. § 8C-1, Rule 404(b) (1992). The 
aforementioned list is not exclusive and “the fact that evidence 
cannot be brought within a category does not necessarily mean 
that the evidence is inadmissible.” State v. DeLeonardo, 315 N.C. 
762, 770, 340 S.E.2d 350, 356 (1986). In State v. Coffey, 326 N.C. 
268, 389 S.E.2d 48 (1990), this Court definitively stated that Rule 
404(b) is a rule of “inclusion of relevant evidence of other 
crimes, wrongs or acts by a defendant, subject to but one excep- 
tion requiring its exclusion if its only probative value is to show 
that the defendant has the propensity or disposition to commit an 
offense of the nature of the crime charged.” Coffey, 326 N.C. at 
278-79, 389 S.E.2d at 54. 


In State v. Syriant, 333 N.C. 350, 428 S.E.2d 118, cert. denied, — 
U.S. —, 126 L. Ed. 2d 341 (1993), we concluded that “the testimony 
about defendant’s misconduct toward his wife was proper under Rule 
404(b) to prove motive, opportunity, intent, preparation, absence of 
mistake or accident with regard to the subsequent fatal attack upon 
her.” Jd. at 376, 428 S.E.2d at 182. 
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“In the domestic relation, the malice of one of the parties is 
rarely to be proved but from a series of acts; and the longer they have 
existed and the greater the number of them, the more powerful are 
they to show the state of [the defendant’s] feelings.’ ” State v. Moore, 
275 N.C. 198, 207, 166 S.E.2d 652, 658 (1969) (quoting State v. Rash, 
34 N.C. 382, 384 (1851)). Specifically, evidence of frequent quarrels, 
separations, reconciliations, and ill-treatment is admissible as bear- 
ing on intent, malice, motive, premeditation, and deliberation. Moore, 
275 N.C. at 206-07, 166 S.E.2d at 658. 


For these reasons, we conclude that the testimony about defend- 
ant’s frequent arguments with, violent acts toward, separations from, 
reconciliations with, and threats to Funderburke was admissible 
under N.C.G.S. § 8C-1, Rule 404(b) to prove issues he disputed, such 
as lack of intent, malice, premeditation, and deliberation, notwith- 
standing that some of the incidents dated back some years. We fur- 
ther conclude that defendant “opened the door” to the introduction of 
this evidence by stating that he and Funderburke had a loving rela- 
tionship. See State v. Sexton, 336 N.C. 321, 360, 444 $.E.2d 879, 901 
(where one party introduces evidence of a particular fact, the oppos- 
ing party may introduce evidence to explain or rebut that fact), cert. 
denied, — U.S. —, 130 L. Ed. 2d 429 (1994). Accordingly, we reject 
defendant’s third argument. 


[4] In his fourth argument, defendant contends he is entitled to a new 
trial because the trial court erroneously admitted the State’s inadmis- 
sible and irrelevant hearsay evidence of Funderburke’s statements 
made to medical personnel, police officers, a motel clerk, a shelter 
director, friends, and family members. Defendant filed a pretrial 
motion to exclude all hearsay evidence of Funderburke’s out-of-court 
statements to these State witnesses. The trial judge ordered the pros- 
ecutor not to elicit such information before the jury. After a voir dire 
of each witness, the testimony was admitted under Rules 803(1)-(4) 
and 804(b)(5). The statements, introduced through the testimony of 
medical personnel, police officers, a motel clerk, a shelter director, 
friends, and family members, consisted of Funderburke’s accounts 
that defendant had caused her injuries, that she often hid from 
defendant, and that she was afraid of defendant. 


Cindy Cothran, the director of medical records at Alamance 
Memorial Hospital and Alamance County Hospital, was allowed to 
testify about statements made by Funderburke to physicians and 
nurses which were recorded during approximately twelve visits to the 
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local hospitals from 12 August 1978 until 26 March 1993. The records 
contained notations that defendant had caused Funderburke’s 
injuries. Defendant argues that it is unclear whether Funderburke 
actually made the statements written in the record or whether the 
records simply reflected the opinions of the medical personnel since 
the statements were not attributed to Funderburke. Also, defendant 
argues that the assailant’s identity is seldom pertinent to diagnosis 
and, therefore, is not ordinarily admitted under Rule 803(4). 


In the instant case, Cothran testified about several occasions 
when Funderburke told physicians that defendant had beaten her 
repeatedly or assaulted her with his hands and feet. Cothran further 
testified as to the diagnosis and treatment of Funderburke on each of 
the occasions she went to the hospital as a result of the assaults by 
defendant. At the voir dire, defendant conceded the admissibility of 
the medical records, except as to certain coded entries. The trial 
court asked counsel to object as appropriate during Cothran’s testi- 
mony. Defendant did not object to any of Cothran’s testimony and 
does not argue plain error on this appeal. 


“In criminal cases, a question which was not preserved by objec- 
tion noted at trial and which is not deemed preserved by rule or law 
without any such action[] nevertheless may be made the basis of an 
assignment of error where the judicial action questioned is specifi- 
cally and distinctly contended to amount to plain error.” N.C. R. App. 
P. 10(c)(4). Since defendant did not object at trial or allege plain 
error, he has failed to properly preserve this issue for appeal. State v. 
Moseley, 338 N.C. 1, 36, 449 S.E.2d 412, 433-34 (1994), cert. denied, — 
U.S. —, 1381 L. Ed. 2d 738 (1995); N.C. R. App. P. 10(c)(4). 


[5] Defendant next argues that the trial court improperly admitted 
notes of Della Nickerson, an employee of the Family Abuse Services 
of Alamance County and director of a home for abused women and 
children. Nickerson testified for the State about several instances 
when Funderburke was provided shelter at the home for abused 
women and children. The shelter provides a support group for bat- 
tered women. 


On 11 April 1988, Funderburke became a resident of the shelter. 
She completed an intake application form at Nickerson’s request and 
in Nickerson’s presence. The form was comprised of such matters as 
the abused person’s background and condition. Nickerson testified 
that the intake form is filled out in the regular course of business at 
the shelter and is used by counselors when working with residents. 
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Prior to Nickerson’s being called as a witness in front of the jury, 
the trial court conducted a voir dire on the admissibility of the intake 
form completed by Funderburke on 11 April 1988. Defendant argued 
that the form contained inadmissible hearsay statements. After enter- 
taining arguments from defendant and the State, the trial court ruled 
that the intake form was admissible under Rule 803(4) and Rule 
803(6) of the North Carolina Rules of Evidence. | 


We agree with the trial court that the intake form was admissible 
under Rule 803(6). In State v. Wilson, 313 N.C. 516, 533, 330 S$.E.2d 
450, 462 (1985), we said: 


Business records made in the ordinary course of business at 
or near the time of the transaction involved are admissible as an 
exception to the hearsay rule if they are authenticated by a wit- 
ness who is familiar with them and the system under which they 
are made. State v. Wood, 306 N.C. 510, 294 S.E.2d 310 (1982); State 
v. Galloway, 304 N.C. 485, 284 $8.E.2d 509 (1981). The authentic- 
ity of such records may, however, be established by circumstan- 
tial evidence. See State v. Davis, 203 N.C. 13, 164 S.E. 737, petz- 
tion for reconsideration dismissed, 203 N.C. 35, 164 S.E. 737, 
cert. denied, 287 U.S. 649[, 77 L. Ed. 561] (1932). There is no 
requirement that the records be authenticated by the person who 
made them. State v. Carr, 21 N.C. App. 470, 204 8.E.2d 892 (1974). 
See State v. Franks, 262 N.C. 94, 136 S.E.2d 623 (1964). 
Furthermore, if the records themselves show that they were 
made at or near the time of the transaction in question, the 
authenticating witness need not testify from personal knowledge 
that they were made at that time. State v. Carr, 21 N.C. App. 470, 
204 $.E.2d 892 (1974). 


Defendant contends the evidence was not admissible as a record 
kept in the course of a regularly conducted business activity since 
each participant must be acting in the course of a regularly conducted 
business activity. Defendant argues that the intake form was person- 
ally completed by Funderburke, rather than an employee of the shel- 
ter, and that, therefore, it was not admissible under Rule 803(6). We 
disagree. 


Rule 803(6) of the North Carolina Rules of Evidence provides: 


(6) Records of Regularly Conducted Activity.—A memorandum, 
report, record, or data compilation, in any form, of acts, 
events, conditions, opinions, or diagnoses, made at or near 
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the time by, or from information transmitted by, a 
person with knowledge, if kept in the course of a regularly 
conducted business activity, and if it was the regular prac- 
tice of that business activity to make the memorandum, 
report, record, or data compilation, all as shown by the 
testimony of the custodian or other qualified witness, unless 
the source of information or the method or circumstances 
of preparation indicate lack of trustworthiness. The term 
“business” as used in this paragraph includes business, 
institution, association, profession, occupation, and calling 
of every kind, whether or not conducted for profit. 


N.C.G.S. § 8C-1, Rule 803(6) (1992) (emphasis added). 


The trial court found as fact that Nickerson testified that the 
intake form was completed in the “regular and normal course of busi- 
ness’; that it was kept as “a regular practice of the activity of the fam- 
ily abuse service”; that Funderburke completed the intake form on 
11 April 1988, after being in the shelter for two days; that 
Funderburke completed the form in her own handwriting; that 
Nickerson observed Funderburke complete the form; and that the 
intake form is “normally kept by the Family Abuse Service of 
Alamance County...inasafe place as a record of the activity and the 
people coming in as residents in this abuse shelter.” Accordingly, the 
trial court concluded that the evidence was admissible under Rule 
803(6) of the North Carolina Rules of Evidence. 


We conclude that the findings of fact were supported by the evi- 
dence and that the findings supported the conclusions of law. Since 
the record was made by Funderburke, a person with knowledge, at or 
near the time she entered the shelter, we hold that the trial court did 
not err in admitting the intake form under Rule 803(6) of the North 
Carolina Rules of Evidence as a business record made in the ordinary 
course of business. 


[6] Defendant further contends, relying on N.C.G.S. § 8C-1, Rule 
803(3), that the trial court erroneously admitted hearsay statements 
by Funderburke that she had been beaten by defendant. Defendant 
specifically challenges the testimony from nine of the State’s wit- 
nesses: Janie DeMarra, Betsy Watkins, Stacy Strader, Gina Anderson, 
Dwayne Harden, Rhiana Skeens, David Allen, Teddy Somers, and B.T. 
Holland. The testimony of these witnesses was generally to the effect 
that Funderburke had told these witnesses that defendant had caused 
her injuries in the past, that she often hid from defendant, and that 
she was afraid of defendant. 
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After a voir dire of the nine witnesses, the trial court admitted 
the statements into evidence on the grounds that the statements 
showed Funderburke’s then-existing state of mind pursuant to an 
exception to the hearsay rule found in Rule 808(3) and that 
Funderburke’s state of mind was relevant to show the state of her 
relationship with defendant. Defendant contends that the trial court 
erred in this regard because Funderburke’s state of mind was not rel- 
evant to the case at hand. 


It is well established in North Carolina that a murder victim’s 
statements falling within the state of mind exception to the hearsay 
rule are highly relevant to show the status of the victim’s relationship 
to the defendant. State v. McHone, 334 N.C. 627, 637, 435 S.E.2d 296, 
301-02 (1993) (state of mind relevant to show a stormy relationship 
between victim and defendant prior to the murder), cert. denied, — 
U.S. —, 128 L. Ed. 2d 220 (1994); State v. Lynch, 327 N.C. 210, 222, 393 
S.E.2d 811, 818-19 (1990) (defendant’s threats to victim shortly before 
the murder admissible to show victim’s then-existing state of mind); 
State v. Cummings, 326 N.C. 298, 313, 389 S.E.2d 66, 74 (1990) (vic- 
tim’s statements regarding defendant’s threats relevant to the issue of 
her relationship with defendant). 


After a thorough review of the record, we conclude that the con- 
versations between Funderburke and the nine witnesses related 
directly to Funderburke’s fear of defendant and that Funderburke’s 
statements were properly admitted pursuant to the state of mind 
exception to the hearsay rule to show the nature of Funderburke’s 
relationship with defendant. Accordingly, we reject defendant’s 
fourth argument. 


[7] In his fifth argument, defendant contends he is entitled to a 
new trial because the trial court erroneously admitted inadmissible 
“other crimes” evidence that defendant threatened to shoot police 
officers in March 1990. Defendant argues that this evidence was irrel- 
evant and inadmissible because it was introduced to show that he is 
a violent man who had threatened to kill innocent police officers in 
the past. 


On direct examination, Billy, defendant and Funderburke’s son, 
testified that Funderburke and defendant often played loud music. On 
cross-examination, defendant asked if the police had ever come in 
response to the music, to which Billy responded in the affirmative. On 
redirect examination, the following exchange took place between the 
prosecutor and Billy: 
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Q. Now, (defense counsel] asked you about a time when, that the 
police used to come to the house because of the loud music. Do 
you remember that question? 


A. Yes, sir. 
Q. And that did happen from time to time, didn’t it? 
A. Yes, sir. 


Q. And it happened in... March of 1990, didn’t it, Billy, when the 
police stood outside the house for an hour and a half before you 
finally came outside? Is that right? 


A. Yes, sir. 


@. And they stayed outside the house that long because your 
father threatened to shoot the officers if they came in the house 
didn’t she [sic]? 


[DEFENSE COUNSEL]: Objection. 
DEFENDANT ScoTT: That’s a lie. 


Court: Objection over-ruled. You may answer the question. 
It’s redirect on cross. You may answer the question. 


A. He might have said that. I was in my bedroom at the time. 


Assuming arguendo that Billy’s response was accepted by the 
jury as a positive response to the prosecutor's question and that it 
was error to admit the question and answer, we are not convinced 
that the error was prejudicial. Similar evidence was admitted without 
objection at several other times during the trial. An officer testified 
without objection about the concern the police had because of 
defendant’s violent nature if he had been drinking. Evidence was 
offered about defendant’s attempting to intimidate officers, which 
rendered back-up appropriate when the police had to confront him. 
The evidence indicated that several police cars would arrive when- 
ever an officer had to be dispatched to the defendant’s residence. 
Billy’s testimony simply corroborated the police officers’ accounts 
and explained the officers’ behavior on the day the body was discov- 
ered. Under these circumstances, defendant has not met his burden 
of establishing prejudice by showing that there is a reasonable possi- 
bility that had the error in question not been committed, a different 
result would have been reached at trial. N.C.G.S. § 15A-1443(a) 
(1988). 
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[8] In his sixth argument, defendant contends he is entitled to a new 
trial because the trial court erroneously admitted Gina Anderson’s 
“non-corroborative and inadmissible” hearsay testimony about what 
Billy allegedly told her. Billy testified that he found his sister’s, Gina 
Anderson's, telephone number in some papers in his parents’ bed- 
room and that he telephoned her to tell her that their mother was 
missing. However, Billy did not testify that he thought defendant had 
burned some important papers. When Anderson testified later in the 
trial, she stated that Billy told her that he thought defendant had 
burned some important papers since he could not find her phone 
number. Defendant objected and moved to strike Anderson’s 
response. The trial judge then instructed the jurors that if they found 
the testimony to be corroborative of Billy’s testimony, they should 
consider it; otherwise, they must disregard it. Assuming arguendo 
that the trial court erred in overruling defendant’s objection and deny- 
ing the motion to strike, we conclude that the limiting instruction 
made any error nonprejudicial. N.C.G.S. § 15A-1448(a); cf. State v. 
Williams, 341 N.C. 1, 11, 459 S.E.2d 208, 214-15 (1995). 


[9] In his seventh argument, defendant contends he is entitled to a 
new trial because the trial court erroneously allowed the prosecutor 
to elicit inadmissible “other crimes” evidence on cross-examination 
of defense witness Manley May that defendant had a substance abuse 
problem. 


During direct examination, May testified that defendant and 
Funderburke were not involved that much in alcohol when they lived 
in Charlotte or when they first moved to Alamance County. On cross- 
examination, the prosecutor asked whether defendant had a sub- 
stance abuse problem. The court overruled defendant’s objection that 
this question exceeded the scope of direct examination because the 
direct examination elicited testimony about defendant’s alcohol use 
and not his drug use. Defendant argues that this evidence was irrele- 
vant and unfairly prejudicial since there was no evidence from any 
other source during the trial that he used illegal drugs. Therefore, 
defendant argues that the evidence was highly inflammatory and was 
introduced to show that defendant was a bad person. 


We conclude that the trial court did not err in overruling defend- 
ant’s objection. The question elicited only whether defendant had a 
substance abuse problem. There was nothing improper about this 
question. We first note that defendant did not object to May’s 
response that, “[o]n several occasions, [defendant] and I smoked rnar- 
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ijuana.” We also note that there was already evidence presented 
through defense witness David Byrd that defendant smoked mari- 
juana and drank beer. Additionally, we note that May testified on 
direct examination that “smoking and drinking wasn’t a part of 
[defendant's] lifestyle until in recent years.” Therefore, we conclude 
that the trial court properly overruled defendant’s objection on the 
basis that the subject “was brought up on direct examination, so he 
can ask about it on cross.” Accordingly, we reject defendant's seventh 
argument. 


[10] In his eighth argument, defendant contends he is entitled to a 
new trial because the trial court erroneously allowed the prosecutor 
to improperly impeach defense witness May. May had testified that, 
on 2 July 1993, Funderburke stated that she wanted to die. This testi- 
mony, according to defendant, supported his account that it was an 
accident. The prosecutor impeached May with evidence that May was 
in the Alamance County jail in July 1998. May testified on direct 
examination that he had talked to Funderburke on 2 July 1993. During 
the conversation, she said that she wanted to bring him some writing 
paper, stamps, and other items but that she was unable to bring them. 
On cross-examination, the prosecutor asked, “When you talked to 
Funderburke for an hour and a half you said to send you writing mate- 
rials and stamps, that’s because you were in prison and need[ed] 
those?” 


We conclude that defendant opened the door by asking about 
May’s request that Funderburke bring paper and writing instruments 
to him. A question arose naturally and logically as to why she needed 
to bring him those items. Evidence of the circumstances behind May’s 
request for Funderburke to bring him paper and writing instruments 
was admissible to provide a complete picture for the jury. 


[I]t remains true that the North Carolina practice is quite liberal 
and, under it, cross-examination may ordinarily be made to serve 
three purposes: (1) to elicit further details of the story related on 
direct, in the hope of presenting a complete picture less unfa- 
vorable to the cross-examiner’s case; (2) to bring out new and dif- 
ferent facts relevant to the whole case; and (3) to impeach the 
witness, or cast doubt upon her credibility. 


Kenneth S. Broun, Brandis and Broun on North Carolina Evi- 
dence § 170 (4th ed. 1993) (emphasis added). It was not prejudicial 
error to admit this testimony. Accordingly, we reject defendant’s 
eighth argument. 
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[11] In his ninth argument, defendant contends he is entitled to a new 
trial because the trial court erred in allowing the prosecutor to con- 
duct an improper, insulting, and impertinent cross-examination of 
him that could not possibly have elicited relevant evidence. On cross- 
examination of defendant, the prosecutor asked defendant seven 
questions to which defendant assigns error. Defendant did not object 
at trial to five of these questions but argues plain error regarding 
these questions on this appeal. As we have stated previously: 


{T]he plain error rule ...is always to be applied cautiously and 
only in the exceptional case where, after reviewing the entire 
record, it can be said the claimed error is a “fundamental error, 
something so basic, so prejudicial, so lacking in its elements that 
justice cannot have been done,” or “where [the error] is grave 
error which amounts to a denial of a fundamental right of the 
accused,” or the error has “ ‘resulted in a miscarriage of justice or 
in the denial to appellant of a fair trial’” or where the error is 
such as to “seriously affect the fairness, integrity or public repu- 
tation of judicial proceedings” or where it can be fairly said “the 
... mistake had a probable impact on the jury’s finding that the 
defendant was guilty.” 


State v. Odom, 307 N.C. 655, 660, 300 S.E.2d 375, 378 (1983) (quoting 
United States v. McCaskill, 676 F.2d 995, 1002 (4th Cir.) (footnote 
omitted), cert. denied, 459 U.S. 1018, 74 L. Ed. 2d 513 (1982)), quated 
in State v. Weathers, 339 N.C. 441, 450, 451 S.E.2d 266, 271. Even 
assuming arguendo that the prosecutor’s questions were improper 
and that the trial court erred in not intervening ev mero motu to limit 
the scope of the prosecutor’s cross-examination of defendant, we 
conclude that the court’s error did not amount to plain error and did 
not result in manifest injustice. 


Defendant objected to two of the seven questions to which he 
assigns error: (1) whether defendant called Funderburke’s daughter 
Gina Anderson a “whore” and “useless” on the telephone and 
(2) whether defendant told Anderson in the 1980s that she would 
never see Billy if she left home. Defendant contends these questions 
were improper because they did not elicit relevant evidence and were 
designed to humiliate and unfairly badger him. We disagree. 


In State v. Bronson, 333 N.C. 67, 79, 423 S.E.2d 772, 779 (1992), 
we said: 


The bounds of cross-examination are limited by two general 
principles: 1) the scope of the cross-examination rests within the 
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sound discretion of the trial judge; and 2) the questions must be 
asked in good faith. State v. Warren, 327 N.C. 364, 373, 395 S.E.2d 
116, 121-22 (1990) (citations omitted). A prosecutor’s questions 
are presumed to be proper unless the record shows that they 
were asked in bad faith. State v. Dawson, 302 N.C. 581, 586, 276 
S.E.2d 348, 351 (1981). Abuse of discretion is generally found 
when a prosecutor affirmatively places before the jury an incom- 
petent and prejudicial matter by injecting his own knowledge, 
beliefs, or personal opinions or facts which are either not in evi- 
dence or not admissible. Jd. at 585-86, 276 S.E.2d at 351. 


In the instant case, the prosecutor did not place before the jury 
his own opinions or inadmissible evidence, and there is nothing tend- 
ing to show that the testimony was elicited in bad faith or that the 
questioning exceeded the scope of permissible cross-examination. 
Accordingly, we find no abuse of discretion on the part of the trial 
court and no reversible error. 


[12] In his tenth argument, defendant contends that the trial court 
erred in denying his motion to dismiss the first-degree murder charge 
because there was insufficient evidence of premeditation and delib- 
eration. We disagree. Defendant argues that there is not a scintilla of 
direct evidence of premeditation and deliberation. Defendant further 
argues that the State did not present any evidence about events imme- 
diately preceding the shooting or at the time of the shooting; did not 
present any evidence about how the shooting occurred; and did not 
produce even a single witness who purported to have direct, eyewit- 
ness, or even hearsay evidence that defendant acted with premedita- 
tion and deliberation. Specifically, defendant argues that the State did 
not present a scintilla of evidence that defendant obtained the shot- 
gun, released the safety, or pulled the trigger. 


In State v. Davis, 340 N.C. 1, 11-12, 455 S.E.2d 627, 632, cert. 
denied, — U.S. —, 133 L. Ed. 2d 83 (1995), we said: 


The motion to dismiss must be allowed unless the State pre- 
sents substantial evidence of each element of the crime charged. 
State v. McDowell, 329 N.C. 368, 407 S.E.2d 200 (1991). 
“Substantial evidence” means “ ‘that the evidence must be exist- 
ing and real, not just seeming or imaginary.’ ” State v. Clark, 325 
N.C. 677, 682, 386 S.E.2d 191, 194 (1989) (quoting State v. Powell, 
299 N.C. 95, 99, 261 S.E.2d 114, 117 (1980)). In evaluating a motion 
to dismiss, the trial court must consider the evidence in the light 
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most favorable to the State, allowing every reasonable inference 
to be drawn therefrom. State v. Locklear, 322 N.C 349, 368 S.E.2d 
377 (1988). 


In defining premeditation and deliberation, this Court has 
stated: 


“Premeditation and deliberation relate to mental processes 
and ordinarily are not readily susceptible to proof by direct evi- 
dence. ... Instead, they usually must be proved by circumstantial 
evidence. Among other circumstances to be considered in deter- 
mining whether a killing was with premeditation and deliberation 
are: (1) want of provocation on the part of the deceased; (2) the 
conduct and statements of the defendant before and after the 
killing; (3) threats and declarations of the defendant before and 
during the course of the occurrence giving rise to the death of the 
deceased; (4) ill-will or previous difficulty between the parties; 
(5) the dealing of lethal blows after the deceased has been felled 
and rendered helpless; and (6) evidence that the killing was done 
in a brutal manner.” 


State v. Small, 328 N.C. 175, 181-82, 400 8.E.2d 413, 416 (1991) (quot- 
ing State v. Brown, 315 N.C. 40, 58-59, 337 S.E.2d 808, 822-23 (1985) 
(citations omitted), cert. denied, 476 U.S. 1164, 90 L. Ed. 2d 733 
(1986), overruled on other grounds by State v. Vandiver, 321 N.C. 
570, 364 S.E.2d 373 (1988)). 


In the instant case, viewing the evidence in a light most favorable 
to the State, the evidence tended to show that defendant and 
Funderburke had a hostile relationship. There is no evidence that 
Funderburke struggled or provoked defendant. Defendant lied to 
everyone about Funderburke’s whereabouts and did not call the 
police or emergency medical personnel. Defendant hid Funderburke’s 
body under his residence. Funderburke was shot at close range by a 
shotgun, and the medical examiner testified that it was highly improb- 
able that defendant’s claim that Funderburke committed suicide was 
accurate. We conclude that the evidence was sufficient to show pre- 
meditation and deliberation. Accordingly, defendant’s tenth argument 
is rejected. 


[13] In his eleventh argument, defendant contends that the trial court 
committed reversible error by failing to instruct the jury on voluntary 
intoxication as a defense to first-degree murder. We disagree. 
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In State v. Herring, 338 N.C. 271, 275, 449 S.E.2d 183, 186 (1994), 
we said: 


A defendant who wants to raise the issue of whether he was 
so intoxicated by the voluntary consumption of alcohol or other 
drugs “that he did not form a deliberate and premeditated intent 
to kill has the burden of producing evidence, or relying on the evi- 
dence produced by the state, of his intoxication.” State v. Mash, 
323 N.C. 339, 346, 372 S.E.2d 532, 536 (1988). “Evidence of mere 
intoxication” does not meet this burden. Jd. The defendant “must 
produce substantial evidence which would support a conclusion 
by the judge that he was so intoxicated that he could not form a 
deliberate and premeditated intent to kill.” Jd. The evidence on 
which the defendant relies 


must show that at the time of the killing the defendant’s mind 
and reason were so completely intoxicated and overthrown 
as to render him utterly incapable of forming a deliberate and 
premeditated purpose to kill. State v. Shelton, 164 N.C. 513, 
79 S.E. 883 (1913)[, overruled on other grounds by State v. 
Oates, 249 N.C. 282, 106 S.E.2d 206 (1958)]. In absence of 
some evidence of intoxication to such degree, the court is not 
required to charge the jury thereon. State v. McLaughlin, 286 
N.C. 597, 213 S.E.2d 238 (1975)[, death sentence vacated, 428 
U.S. 903, 49 L. Ed. 2d 1208 (1976)]. 


Mash, 323 N.C. at 346, 372 S.E.2d at 536 (quoting State v. 
Strickland, 321 N.C. 31, 41, 361 S.E.2d 882, 888 (1987)). 


Defendant contends that the evidence in this case showed that he 
and Funderburke often went drink-for-drink, that he and 
Funderburke drank a gallon of vodka within five and a half hours, 
that he could not remember some of the details before the shooting, 
and that Funderburke had a blood-alcohol concentration of .40. 
Defendant therefore argues that, allowing for his size, he must have 
had a blood-alcohol concentration of at least .30. Further, defendant 
argues that his behavior after the murder was erratic and suggests he 
was intoxicated. 


Viewing the evidence in the light most favorable to defendant, the 
evidence shows that defendant may have been highly intoxicated, but 
the evidence does not show defendant was utterly incapable of form- 
ing a deliberate and premeditated purpose to kill. We conclude that 
defendant has not met his burden of showing that he was utterly inca- 
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pable of forming the requisite intent. For this reason, we reject 
defendant’s eleventh argument and hold that the trial court did not err 
in refusing to submit a voluntary intoxication charge to the jury. 


[14] In his twelfth argument, defendant contends that the trial court 
erred by failing to intervene ex mero motu and instruct the jury to dis- 
regard several statements made by the prosecutor during closing 
arguments at trial. Defendant contends he is entitled to a new trial 
because the prosecutor improperly called defendant a har and mis- 
stated the evidence. During closing arguments, the prosecutor made 
the following statements: “[B]ut he did to them [his family] what I 
contend to you he did in this courtroom the other day. He lied.” The 
prosecutor also argued, “[I]ts a lie. He has to lie.” Further, the prose- 
cutor argued: 


[I]f you believe defendant and if the shooting was an accident, 
why lie to your sister on Saturday? Why lie to your son on Monday 
more than once? Why lie to [Bunting]? Why would he lie to the 
police, not once but several times? Think maybe you lie because 
you hadn’t figured out what you're going to tell to try to get your- 
self off? Do you think you might lie when your conscience 1s full 
of guilt and you got to figure out a way out of it?... We showed 
that you are a murderer by the people that you lied to. 


Defendant argues that the prosecutor should not have been allowed 
to comment on the truth or falsity of the evidence. 


Defendant also complains that the prosecutor stated that defend- 
ant had beaten Funderburke, even though Funderburke recanted 
these allegations. The prosecutor also stated that Funderburke 
said that defendant told her that he was “going to kill her.” Defendant 
argues that there was no evidence presented to this effect. Thus, 
defendant contends that through this argument, the prosecutor 
manufactured two inflammatory and highly prejudicial pieces of 
evidence. 


The arguments of counsel are left largely to the control and dis- 
cretion of the trial judge, and counsel will be granted wide latitude in 
the argument of hotly contested cases. State v. Soyars, 332 N.C. 47, 
60, 418 S.E.2d 480, 487 (1992). “Counsel is permitted to argue the facts 
which have been presented, as well as reasonable inferences which 
can be drawn therefrom.” State v. Williams, 317 N.C. 474, 481, 346 
S.E.2d 405, 410 (1986). “Because defendant did not object to the por- 
tions of the argument to which he now assigns error, ‘review is lim- 
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ited to an examination of whether the argument was so grossly 
improper that the trial [court] abused [its] discretion in failing to 
intervene ex mero motu.” State v. McNeil, 324 N.C. 38, 48, 375 S8.E.2d 
909, 924 (1989) (quoting State v. Gladden, 315 N.C. 398, 417, 340 
S.E.2d 673, 685, cert. denied, 479 U.S. 871, 938 L. Ed. 2d 166 (1986)) 
(alteration in original), sentence vacated on other grounds, 494 U.S. 
1050, 108 L. Ed. 2d 756 (1990). 


With reference to the prosecutor’s argument that defendant had 
lied, we note that a prosecutor may properly argue to the jury that it 
should not believe a witness. State v. McKenna, 289 N.C. 668, 687, 224 
S.E.2d 537, 550, death sentence vacated, 429 U.S. 912, 50 L. Ed. 2d 278 
(1976). When read in context, the prosecutor’s argument was no more 
than an argument that the jury should consider defendant’s credibil- 
ity since he had lied about Funderburke’s whereabouts before her 
body was found. In view of the several conflicting statements made 
by defendant in this case, we conclude that the prosecutor’s jury argu- 
ment was not so grossly improper as to require the trial court’s inter- 
vention ex mero motu. 


As to the prosecutor’s comments concerning the assault against 
Funderburke, the prosecutor said: 


And in February of ‘91, she gets a broken finger, a broken arm, 
broken ribs, and large bruises because this defendant is trying to 
force her to dance. Now, she doesn’t say anything at all in her 
medical records on that, the next day that there was any dancing 
going on or any falling off any barstool. She changes that later 
after the police reinjure [sic] the arm. She says [that] after the 
defendant takes her down there and want[s] to get a lawsuit 
going. She does change it. She changes it in court. That’s not what 
she said that night, that night to the next day at the police depart- 
ment. She said patient was assaulted by boyfriend. 


The prosecutor did mix up two assaults on Funderburke. One took 
place in February of 1991, and Funderburke did not go to the hospi- 
tal. However, the comment that “patient was assaulted by boyfriend” 
obviously relates to an incident where Funderburke talked to a doc- 
tor, not the police. After a January 1991 incident, Funderburke did go 
to the hospital. The prosecutor simply mixed up the incidents. This 
mix-up was slight, and the error could not have possibly been preju- 
dicial to the defendant. As for the prosecutor’s argument that defend- 
ant threatened Funderburke, there was testimony by Officer Holland 
that the defendant said he was going to kill her if she proceeded with 
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the charges. Therefore, we conclude that the prosecutor’s argument 
was not so grossly improper as to require the trial judge to intervene 
ex mero motu during the prosecutor's closing argument. 


[15] Finally, in his thirteenth argument, defendant contends he is 
entitled to a new trial because the trial court erred in failing to 
instruct the jury on involuntary manslaughter. The trial court submit- 
ted three possible verdicts to the jury: (1) guilty of first-degree mur- 
der, (2) guilty of second-degree murder, and (8) not guilty. Defendant 
concedes that this Court recently held in State v. Jones, 339 N.C. 114, 
451 S.E.2d 826 (1994), cert. denied, — U.S. —, 132 L. Ed. 2d 873 
(1995), that where a jury is properly instructed on the elements of 
first- and second-degree murder and thereafter returns a verdict of 
guilty of first-degree murder based on premeditation and delibera- 
tion, any error in the trial court’s failure to instruct the jury on invol- 
untary manslaughter is harmless even if the evidence would have sup- 
ported such an instruction. Jd. at 148-49, 451 8.E.2d at 844; accord 
State v. Lyons, 340 N.C. 646, 459 S.E.2d 770 (1995); State v. Hardison, 
326 N.C. 646, 392 S.E.2d 364 (1990); State v. Young, 324 N.C. 489, 380 
S.E.2d 94. 


Defendant urges this Court to abandon this precedent because it 
violates the Fourteenth Amendment, is poor public policy, and is 
unfair to defendants. However, we have carefully considered defend- 
ant’s argument and find no compelling reason to depart from our 
precedent. Accordingly, we reject defendant’s final argument. 


For the foregoing reasons, we hold that defendant received a fair 
trial, free of prejudicial error. 


NO ERROR. 


STATE OF NORTH CAROLINA v. JAMES EDWARD WILLIAMS 
No. 517A93 
(Filed 13 June 1996) 


1. Jury § 219 (NCI4th)— capital murder—jury selection— 
juror unable to vote for death penalty—excusal for cause 

The trial court did not abuse its discretion during jury selec- 

tion for a first-degree murder prosecution by excusing for cause 

a potential juror based upon her opinions about the death penalty 
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where the potential juror continually stated to the prosecutor and 
to the trial court that she did not believe that she could vote for 
the death penalty under any circumstances. The transcript sup- 
ports the finding that she would be unable to perform her duties 
and unable to apply the law impartially in the case. 


Am Jur 2d, Jury §§ 199, 279. 


Comment Note.—Beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


.dury § 256 (NCI4th)— capital murder—jury selection— 


peremptory challenges—racial motivation—findings 


There was no error in a first-degree murder prosecution in 
the trial court’s ruling that defendant failed to make a prima facie 
showing of a Batson violation and in not making findings after the 
prosecutor gave reasons for his peremptory excusals where the 
court ruled that defendant had failed to make a prima facie 
showing before the prosecutor articulated his reasons for the 
peremptory challenges and only asked for the reasons after 
defendant requested that they be stated for the record. The ruling 
in Hernandez v. New York, 500 U.S. 352, requiring findings on 
whether the stated reasons are a pretext thus does not apply. The 
trial court did not err in finding that defendant failed to make a 
prima facie showing of discrimination because the fact that the 
prosecutor peremptorily excused two black jurors in a row and 
that every black Juror to that point had been excused perempto- 
rily or for cause is not enough by itself to mandate a prima facie 
showing. There is no evidence of this case being especially sus- 
ceptible to racial discrimination since the defendant and the vic- 
tim were both white and the excused jurors were black and the 
record supports the race-neutral reasons for excusal given by the 
prosecutor. 


Am Jur 2d, Jury § 244. 


Use of peremptory challenges to exclude ethnic and 
racial groups, other than black Americans, from criminal 
jury—post-Batson state cases. 20 ALR5th 398. 


Use of peremptory callenges to exclude ethnic and 
racial groups, other than black Americans, from criminal 
jury—post-Batson federal cases. 110 ALR Fed. 690. 
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3. Criminal Law § 507 (NCI4th)— capital murder—ex parte 
contact between judge and jurors 


There was no prejudicial error in a first-degree murder pros- 
ecution where the court conducted ex parte interrogations of two 
seated jurors in chambers, conducted conferences with counsel 
in chambers out of the presence of defendant, and failed to recon- 
struct those interrogations and conferences in the presence of 
defendant. During the presentation of evidence in the guilt phase 
of the trial, two Jurors indicated on separate occasions that they 
needed to raise an issue that might affect their ability to serve as 
a juror. On each occasion, the trial judge first conducted an ex 
parte examination of the juror in the presence of only the court 
reporter, the juror was excused from chambers after the trial 
judge’s examination, and the trial judge continued the conference 
in chambers with the attorneys, but outside the sight and hearing 
of defendant, to report the substance of what the Juror had said 
and to determine what should be done. One juror was acquainted 
with one of defendant’s attorneys, and the other thought she 
might be related to the victim. Both continued to serve. Even if 
defendant had been present at the chambers conferences, he 
could not have compelled the trial judge to remove either juror, 
and the record does not reflect that the trial judge abused his dis- 
cretion in not removing either juror. 


Am Jur 2d, Trial §§ 1573 et seq. 


4. Homicide § 552 (NCI4th)— first-degree murder—refusal to 
instruct on second-degree 


The trial court did not err in a first-degree murder prosecu- 
tion by refusing to instruct the jury on the lesser included olfense 
of second-degree murder where, as to felony murder, the State 
presented positive evidence that defendant participated in the 
theft of the victim’s car and personal property, there was no evi- 
dence that defendant did not participate in the transaction ending 
in the theft of the victim’s car and personal property, and the fact 
that an accomplice participated hardly absolves defendant. As to 
premeditated and deliberate murder, the State presented evi- 
dence that defendant told an accomplice in advance that he knew 
a lady who had a car and that he could get it by killing her, there 
was no evidence presented that the accomplice struck the victim 
or inflicted the injuries, and defendant failed to present evidence 
of intoxication that rendered him utterly incapable of forming a 
deliberate and premeditated intent to kill. The evidence would 
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not have permitted the jury rationally to acquit defendant of 
felony murder and premeditated and deliberate murder and to 
find him guilty of second-degree murder. 


Am Jur 2d, Homicide §§ 525 et seq. 


Lesser-related state offense instructions: modern sta- 
tus. 50 ALR4th 1081. 


.Homicide § 668 (NCI4th)— capital murder—voluntary 


intoxication—refusal to instruct 


The trial court did not err in a first-degree murder prosecu- 
tion by refusing to instruct the jury on voluntary intoxication. 
Although defendant contends that imposing on him a burden of 
production is a due process violation, the failure to meet the bur- 
den of production does not preclude defendant from introducing 
evidence on the issue and the jury may still consider the evi- 
dence. Here, defendant relied on evidence of the amount of alco- 
hol consumed on the night of the murder and failed to meet the 
burden, the focus of which is the effect rather than the fact of 
intoxication. The evidence fails to show that at the time of the 
killing defendant’s mind and reason were so completely intoxi- 
cated and overthrown as to render him utterly incapable of form- 
ing a deliberate and premeditated purpose to kill. 


Am Jur 2d, Homicide § 517. 


Modern status of the rules as to voluntary intoxication 
as defense to criminal charge. 8 ALR3d 1236. 


Effect of voluntary drug intoxication upon criminal 
responsibility. 73 ALR3d 98. 


. Evidence and Witnesses § 1422 (NCI4th)— capital mur- 


der—probation report—defendant’s need for money— 
admissible 


The trial court did not err during a first-degree murder prose- 
cution by allowing testimony that defendant knew he owed 
money as a condition of his probation and that a probation report 
was filed that stated that defendant was in default on his monthly 
payments. Although defendant argues that the testimony was not 
relevant because the probation violation report was not served on 
him until after the murder, the report was relevant to show that 
defendant was actually in default at the time of the murder and 
the jury could have reasonably inferred that defendant knew that 
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he was not making the required payments and needed money to 
make them in order to avoid a prison term. 


Am Jur 2d, Evidence §§ 304-312. 


Criminal Law § 409 (NCI4th)— capital murder—sentenc- 
ing closing arguments—final argument by both defense 
attorneys 


There was no error in a capital sentencing proceeding where 
defendant contended that the tria] court refused to allow both of 
defendant’s attorneys to argue during the final argument but the 
court’s statement is at worst ambiguous and it is not clear 
whether the judge was referring to both of defendant’s attorneys 
or to one when he said, “then you can argue.” The law allows but 
does not require that more than one defense attorney address the 
jury during the defendant’s final argument and the transcript can- 
not be interpreted to show that the court refused to permit both 
of defendant’s attorneys to argue after the State where they never 
specifically requested to do so and never objected. 


Am Jur 2d, Trial §§ 544-546. 


.Criminal Law § 454 (NCI4th)— capital murder—prose- 


cutor’s argument—psychiatric report admitted as 
corroboration 


There was no gross impropriety in the prosecutor’s argument 
in the sentencing phase of a capital murder prosecution where 
defendant claimed that the argument drew inferences from a psy- 
chiatric report, thereby using as substantive evidence a document 
that had been admitted only for corroborative purposes. The 
Rules of Evidence do not apply to sentencing proceedings and the 
argument consisted of reasonable inferences drawn from facts 
brought out in testimony that were relevant to the sentencing 
determination. 


Am Jur 2d, Trial §§ 572, 573. 


. Criminal Law § 454 (NCI4th)— capital murder—prosecu- 


tor’s argument—pecuniary gain aggravating circum- 
stance—probation report 


There was no gross impropriety in the prosecutor’s argument 
in the sentencing phase of a capital murder prosecution where 
defendant contended that the prosecutor mischaracterized the 
pecuniary gain evidence relating to a probation violation report 
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by arguing that the report, which showed defendant’s need for 
money, was served three days before the murder when it was 
filed three days before the murder but served after the murder. 
Even if the jury could have inferred from the statement that the 
probation violation report was served on defendant three days 
before the murder, defendant would not have been prejudiced. It 
has already been held that the fact that the report was filed three 
days before the murder was relevant because it showed that 
defendant was actually in Jeopardy of returning to prison if he 
failed to make the payments and the jury could presume that 
defendant was aware of the terms of his probation. 


Am Jur 2d, Trial §§ 572, 573. 


Criminal Law § 1355 (NCI4th)— capital sentencing—miti- 
gating circumstances—no significant prior criminal history 


There was no error in the sentencing phase of a first-degree 
murder prosecution in the submission of the statutory mitigating 
circumstance of no significant history of prior criminal activity 
over defendant’s objection. When viewed in light of the psycho- 
logical and environment experiences of defendant, his prior crim- 
inal activity, mostly misdemeanor in character, could have been 
found by a reasonable juror to be insignificant in the determina- 
tion of the sentencing recommendation in this case. N.C.G.S. 
§ 15A-2000(f)(1). 


Am Jur 2d, Criminal Law §§ 598 et seq. 


Criminal Law §§ 682, 681 (NCI4th)— capital sentencing— 
peremptory instructions—mental or emotional disturb- 
ance—mental capacity 


The trial court did not err in the sentencing phase of a capital 
murder prosecution by refusing to instruct the jury peremptorily 
on the statutory mitigating circumstances that the murder was 
committed while defendant was under the influence of mental or 
emotional disturbance and that the capacity of defendant to 
appreciate the criminality of this conduct or to conform his con- 
duct to the requirements of the law was impaired. The evidence 
supporting these two mitigating circumstances is controverted or 
not manifestly credible in that his evidence of alcohol impairment 
was controverted by evidence of his planning and attempting to 
conceal the murder, and evidence that he acted impulsively 
because of attention deficit disorder was controverted by psychi- 
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atric evidence that defendant was responsible for his actions at 
the time of the crimes and knew right from wrong, testimony that 
defendant was able to conform his behavior to school require- 
ments, testimony that attention deficit disorder becomes easier 
to manage as the individual grows older, and testimony that 
defendant did not act impulsively. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Comment Note.—Mental or emotional condition as 
diminishing responsibility for crime, 22 ALR3d 1228. 


Criminal Law § 1334 (NCI4th)— capital murder—theory of 
prosecution—aggravating circumstances—motion to 
require State to specify 


The trial court did not err in a capital murder prosecution by 
denying defendant’s motions to require the State to specify the 
theory on which the State was prosecuting the charge of first- 
degree murder and the aggravating circumstances on which the 
State intended to rely in the penalty phase. 


Am Jur 2d, Criminal Law §§ 598 et seq. 


Jury § 103 (NCI4th)— capital murder—individual voir dire 


There was no error in a capital murder prosecution in the 
trial court’s denial of defendant’s motions for individual voir dire 
of the potential jurors and of motions for individual voir dire of 
particular jurors concerning what they had heard or read about 
the case or their potential relationships to the victims. 


Am Jur 2d, Jury §§ 198, 199. 


Jury § 141 (NCI4th)— capital murder—jury selection— 
parole eligibility 

The trial court did not err in a capital murder prosecution in 
denying defendant’s motions to allow voir dire of potential jurors 
about their conceptions of parole eligibility or in not allowing 
defendant to argue that a life sentence would mean that defend- 
ant would serve life in prison. 


Am Jur 2d, Jury §§ 193 et seq. 


Propriety and effect of asking prospective jurors hypo- 
thetical questions, on voir dire, as to how they would 
decide issues of case. 99 ALR2d 7. 
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Criminal Law § 1330 (NCI4th)— capital murder—defend- 
ant’s argument— life imprisonment if jury unable to agree 


There was no error in a capital murder prosecution in the 
trial court not allowing defendant to argue to the jury that the 
court was required by law to impose a sentence of life imprison- 
ment if the jury was unable to unanimously agree on a verdict 
within a reasonable time. 


Am Jur 2d, Criminal Law §§ 609 et seq. 


Constitutional Law § 371 (NCI4th)— first-degree murder— 
death penalty—not unconstitutional 


The North Carolina capital sentencing scheme is not uncon- 
stitutional on its face or as applied. 


Am Jur 2d, Criminal Law § 628. 


Criminal Law § 1363 (NCI4th)— capital sentencing—non- 
statutory mitigating circumstances—residual doubt—code- 
fendant not receiving death penalty 


The trial court did not err in a capital sentencing proceeding 
by not submitting as nonstatutory mitigating circumstances that 
the evidence does not foreclose all doubt as to guilt or that a 
codefendant had confessed but will not be facing the death 
penalty. 


Am Jur 2d, Criminal Law §§ 598 et seq. 


Criminal Law § 13827 (NCI4th)— capital sentencing— 
instructions—duty to recommend death 


The trial court did not err in a capital sentencing proceeding 
by instructing the jury that it had the duty to impose the death 
penalty if it found the mitigating circumstances failed to outweigh 
the aggravating circumstances and that the aggravating circum- 
stances were sufficiently substantial to call for the death penalty 
when considered with the mitigating circumstances. 


Am Jur 2d, Trial §§ 1441 et seq. 


Criminal Law § 1343 (NCI4th)— capital sentencing—espe- 
cially heinous, atrocious or cruel aggravating circum- 
stance—not unconstitutional 

The aggravating circumstance in the capital sentencing pro- 
ceeding that the murder was especially heinous, atrocious, or 
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cruel is not unconstitutionally vague and overbroad on its face 
and as defined by the charge to the jury. 


Am Jur 2d, Criminal Law §§ 598 et seq. 


Criminal Law § 1348 (NCI4th)— capital sentencing— 
instructions—definition of mitigating circumstances 


The trial court did not err in a capital sentencing proceeding 
in using its definition of mitigating circumstances instead of that 
requested by defendant. 


Am Jur 2d, Criminal Law §§ 598 et seq. 


Criminal Law § 1363 (NCI4th)— capital sentencing—non- 
statutory mitigating circumstances— instruction on proof 
and value 


The trial court did not err in a capital sentencing hearing in 
instructing the jury on the proof and mitigating value of non- 
statutory mitigating circumstances. 


Am Jur 2d, Criminal Law §§ 598 et seq. 


Criminal Law § 1371 (NCI4th)— capital sentencing—pro- 
portionality review—not vague and arbitrary 


The standards set by the North Carolina Supreme Court 
for its proportionality review in capital cases are not vague 
and arbitrary and consistently have been narrowly defined 
and explained. 


Am Jur 2d, Criminal Law § 628. 


Criminal Law § 1373 (NCI4th)— death sentence—not dis- 
proportionate 


A sentence of death for first-degree murder was not dispro- 
portionate where the record supports the submission and finding 
by the jury of the aggravating circumstances that the murder was 
committed for pecuniary gain and that the murder was especially 
heinous, atrocious, or cruel; despite defendant’s argument to the 
contrary, the jury could have rationally found that defendant was 
not influenced by a mental or emotional disturbance at the time 
he committed the murder while finding that he suffered from 
“dependent avoidance disorder with self-defeating features”; and 
there was no indication that the sentence of death was imposed 
under the influence of passion, prejudice, or any other arbitrary 
consideration. In this case the jury found the aggravating circum- 
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stance that the murder was especially heinous, atrocious, or cruel 
and defendant was convicted on the theory of premeditation and 
deliberation. This case is more similar to cases in which the death 
sentence was proportionate than cases in which it was dispro- 
portionate or those in which juries have consistently returned 
recommendations of life imprisonment. 


Am Jur 2d, Criminal Law § 628. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was committed for pecuniary gain, as consideration or 
in expectation of receiving something monetary value, and 
the like-post-Gregg cases. 66 ALR4th 417. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from judgment 
imposing a sentence of death entered by Greeson, J., at the 
11 October 1993 Criminal Session of Superior Court, Randolph 
County, upon a jury verdict of guilty of first-degree murder in a case 
in which defendant was tried capitally. Defendant’s motion to bypass 
the Court of Appeals as to an additional judgment imposed for com- 
mon law robbery was allowed 20 December 1994. Heard in the 
Supreme Court 12 September 1995. 


Michael F. Easley, Attorney General, by John G. Barnwell, 
Assistant Attorney General, for the State. 


Ann B. Petersen for defendant-appellant. 


ORR, Justice. 


The defendant, James Edward Williams, was found guilty of first- 
degree murder both on the basis of premeditation and deliberation 
and under the felony murder rule. He was also found guilty of com- 
mon law robbery. After a capital sentencing hearing, the jury recom- 
mended a sentence of death for the first-degree murder conviction; 
Judge Greeson sentenced defendant accordingly and additionally 
sentenced defendant to a consecutive term of ten years’ imprison- 
ment on the robbery conviction. 


The evidence tended to show that defendant and Bernice Sikes 
were “boyfriend-girlfriend.” While Sikes was in prison in January of 
1991, defendant told her by phone on several occasions that he knew 
a lady that had a car and that he could get it by killing her. 


IN THE SUPREME COURT 305 


STATE v. WILLIAMS 
[343 N.C. 345 (1996)] 


On 14 February 1991, defendant, Sikes, and defendant’s cousin, 
Hammonds, who were all living at the Thomasville home of defend- 
ant’s mother, left the house at about 5:00 p.m. to go bowling in High 
Point. They stayed at the bowling alley for about an hour, then rode 
around the area, stopping at an ABC store. Next, they stopped at a 
Burger King and then a game room, where defendant bought a six- 
pack of beer. The three played pool at the game room, returned to the 
bowling alley about 9:00 p.m., and left the bowling alley about 11:00 
p.m. While Hammonds drove, defendant gave directions to the Trinity 
home of the victim, Elvie Rhodes. Hammonds dropped off defendant 
and Sikes at Rhodes’ home. Defendant told Hammonds to tell his 
mother that somebody picked him up at the bowling alley. 


Sikes testified that she and defendant waited outside the home of 
Elvie Rhodes while defendant finished his six-pack of beer. 
Defendant told her that they were at the house of a woman he had 
gone out to supper with several times. He then told Sikes to wait out- 
side and entered the house. After a short interval, Sikes knocked on 
the door, which defendant opened wearing only his underpants. He 
later told Sikes he had undressed to keep from getting blood on his 
clothes. Sikes entered the house and saw Ms. Rhodes with a bloody 
face and eyes swollen shut. Defendant kicked and slapped 
Ms. Rhodes; rubbed his hand on the side of her face and licked the 
blood off; hit her in the head with a pole from a kitchen chair; and 
told her, “You know I’m going to kill you, don’t you?” Next, defendant 
took Ms. Rhodes to the bathroom so that she could see her face, then 
he took her back to the living room and threw her to the floor. 
Defendant told Sikes to clean up the blood in the kitchen. He then 
said to Sikes, “She won’t die, baby.” Sikes further testified that she 
looked in the living room and saw defendant’s arm around 
Ms. Rhodes’ throat, choking her. Then defendant stomped Ms. Rhodes 
in the stomach, chest, and throat. He then gave Sikes his knife and 
told her to go cut the venetian blind cord. Defendant used the cord to 
choke Ms. Rhodes until she died. 


Next, defendant instructed Sikes to clean up the blood and fin- 
gerprints and to look for money. Sikes then helped defendant wrap 
Ms. Rhodes’ body in a quilt and put it in the trunk of Ms. Rhodes’ car. 
They left in the car at around 6:00 or 6:30 a.m. and subsequently threw 
a bag containing poles from the kitchen chair and the cloth that the 
blood had been cleaned up with into a trash bin behind a car wash in 
Thomasville. They proceeded from there to Hardee’s and bought 
breakfast. Later that day, they disposed of the body in some woods 
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near Farmer, where Sikes used to live. Ms. Rhodes’ car was found 
parked and abandoned outside a restaurant in Thomasville. A latent 
palm print on the trunk was identified as defendant's. 


When Sikes was first arrested, she told police that she committed 
the murder. At trial, she testified that she had falsely confessed to 
protect defendant because he told her she would get in less trouble 
than he would because she was a mother of three, while he had a bad 
prior record. 


JURY SELECTION 
I. 


[1] Defendant contends that the trial court improperly excused for 
cause potential juror Vernell Honeycutt based on her opinions about 
the death penalty. We disagree. 


The test for determining whether a prospective juror may be 
properly excused for cause for his views on the death penalty is 
whether those views would “prevent or substantially impair the 
performance of his duties as a juror in accordance with his 
instructions and his oath.” Wainwright v. Witt, 469 U.S. 412, 424, 
83 L. Ed. 2d 841, 851-52 (1985)... . 


We have recognized that a prospective juror’s bias may not 
always be “provable with unmistakable clarity [and,]} [iJn such 
cases, reviewing courts must defer to the trial court’s judgment 
concerning whether the prospective juror would be able to follow 
the law impartially.” State v. Davis, 325 N.C. 607, 624, 386 S.E.2d 
418, 426 (1989), cert. denied, 496 U.S. 905, 110 L. Ed. 2d 268 
(1990). 


State v. Green, 336 N.C. 142, 158-59, 443 S.E.2d 14, 24 (citation omit- 
ted), cert. denied, — U.S. —, 1380 L. Ed. 2d 547 (1994). The trial court’s 
ruling will not be disturbed absent abuse of discretion. Id. 


Defendant claims that potential juror Honeycutt should not have 
been excused for cause because she said that she would be willing to 
follow the law and the evidence. However, a review of the entire voir 
dire transcript supports a finding that Honeycutt’s views against the 
death penalty would prevent or substantially impair the performance 
of her duties as a juror. “[A] potential juror’s equivocation on the sub- 
ject of the death penalty may stem from a ‘conscientious desire to do 
his duty as a juror and to follow the court’s instructions in the face of 
recognizing his personal inability to impose the death penalty.’ ” State 
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v. Miller, 339 N.C. 663, 679, 455 S.E.2d 137, 145 (quoting State v. 
Yelverton, 334 N.C. 532, 544, 434 S.E.2d 183, 190 (1993), cert. denied, 
— U.S. —, 183 L. Ed. 2d 169 (1995). Here, Honeycutt continually 
stated to the prosecutor and to the trial court that she did not believe 
that she could vote for the death penalty under any circumstances. 
When the court asked if she knew of any circumstances that she 
could think of when she could vote to impose the death penalty, 
Honeycutt replied, “No, I don’t know of any.” The trial court properly 
could have concluded that Honeycutt’s statement that she would fol- 
low the court’s instructions arose out of her desire to perform her 
duties as a juror according to the dictates of the law. The voir dire 
transcript supports the trial court’s finding that Honeycutt would be 
unable to perform her duties and unable to apply the law impartially 
in the case. The court’s excusal for cause of potential juror Honeycutt 
was not an abuse of discretion. This assignment of error is overruled. 


I]. 


[2] Defendant next contends that during jury selection, the State 
exercised its peremptory challenges to remove black jurors on the 
basis of race in violation of Batson v. Kentucky, 476 U.S. 79, 90 L. Ed. 
2d 69 (1986). We hold that no error occurred involving the State’s use 
of peremptory challenges in jury selection. 


Defendant assigns error to the peremptory challenges of two of 
the five black jurors who were in the venire. The other three were 
removed for cause. Defendant objected to the peremptory challenges 
during jury selection. The trial court ruled that defendant had not 
made a prima facie case, but agreed to defendant’s request that the 
prosecutor give his reasons for excusing the jurors for the record. 
The prosecutor stated as his reasons for peremptorily challenging the 
first juror that 


[s]he had a brother that was charged with assault in Virginia with 
a shotgun, and also she had a sister that was murdered. She also 
has [sic] her niece is seeing a psychiatrist, and she related that, 
and also she wasn’t particularly paying any attention to what was 
going on and her demeanor is not—She also was having trouble 
whether to judge somebody or not. She has a problem in that she 
could not judge anybody now but she was hesitant, in my opinion, 
and also on the death penalty, in my judgment. 


The prosecutor stated as his reasons for excusing the second 
juror 
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her demeanor and her answers to me. Also she had had—She 
knew Ms. Hole and she also knew Ms. Hedrick from a court case 
in court in which she and an officer had a—she tore up a ticket 
and threw it in the officer’s face. We were aware of that, and she 
had a relationship with Ms. Hole that was not—was unlike her 
answers to me and I do not feel that her answers, her attitude was 
such that she was definitely not—just did not feel comfortable 
with her answers and her demeanor. And she lied about knowing 
Ms. Hedrick. ... And she has a significant traffic record. 


Defendant argues that the court erred both in not making findings 
after the prosecutor gave his reasons for excusing the jurors and in 
not finding that a Batson violation occurred. 


As summarized in State v. Jackson, 322 N.C. 251, 368 S.E.2d 838 
(1988), cert. denied, 490 U.S. 1110, 104 L. Ed. 2d 1027 (1989), the 
Supreme Court held that in Batson v. Kentucky 


a prima facie case of purposeful discrimination in the selection of 
a petit jury may be established on evidence concerning the pros- 
ecutor’s exercise of peremptory challenges at the trial. In order to 
establish such a prima facie case the defendant must be a mem- 
ber of a cognizable racial group and he must show the prosecutor 
has used peremptory challenges to remove from the jury mem- 
bers of the defendant’s race. The trial court must consider this 
fact as well as all relevant circumstances in determining whether 
a prima facie case of discrimination has been created. When the 
trial court determines that a prima facie case has been made, the 
prosecution must articulate legitimate reasons which are clear 
and reasonably specific and related to the particular case to be 
tried which give a neutral explanation for challenging jurors of 
the cognizable group. The prosecutor’s explanation need not rise 
to the level of justifying a challenge for cause. At this point the 
trial court must determine if the defendant has established 
purposeful discrimination. Since the trial court’s findings will 
depend on credibility, a reviewing court should give those find- 
ings great deference. Batson, 476 U.S. [at] 98, n.21, 90 L. Ed. 2d 
[at] 89, n.21. 


State v. Jackson, 322 N.C. at 254-55, 3868 S.E.2d at 840. In Powers v. 
Ohio, 499 U.S. 400, 118 L. Ed. 2d 411 (1991), the Supreme Court held 
that a defendant has standing to complain that a prosecutor used the 
State’s peremptory challenges in a racially discriminatory manner by 
excusing jurors of a different race than the defendant. Thus, the fact 
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that defendant was white did not preclude him from making a prima 
facie showing of discrimination in the exclusion of black jurors. 


Defendant’s argument that the trial court was required to make 
findings after the prosecutor gave his reasons for excusing the jurors 
in question is based on the rule established in Hernandez v. New 
York, 500 U.S. 352, 114 L. Ed. 2d 395 (1991), and applied in State 
v. Robinson, 336 N.C. 78, 443 S.E.2d 306 (1994), cert. denied, — U.S. 
—, 130 L. Ed. 2d 650 (1995). If the prosecutor volunteers his reasons 
for the peremptory challenges in question before the trial court rules 
whether the defendant has made a prima facie showing or if the trial 
court requires the prosecutor to give his reasons without ruling on 
the question of a prima facie showing, the question of whether the 
defendant has made a prima facie showing becomes moot, and it 
becomes the responsibility of the trial court to make appropriate find- 
ings on whether the stated reasons are a credible, nondiscriminatory 
basis for the challenges or simply pretext. Hernandez v. New York, 
500 U.S. at 359, 114 L. Ed. 2d at 405; State v. Robinson, 336 N.C. at 98, 
443 S.E.2d at 312. 


That rule does not apply in this case because the trial court made 
a ruling that defendant failed to make a prima facie showing before 
the prosecutor articulated his reasons for the peremptory challenges. 
The court only asked for the reasons after defendant requested them 
to be stated for the record. The trial judge stated, “the Court holds 
that there hasn’t been a prima facia [sic] showing that he’s purpose- 
fully discriminated at all on the basis of the Court’s hearing of the 
answers and especially the demeanor of the last one. But go ahead, 
for the record.” Thus, our review is limited to whether the trial court 
erred in finding that defendant failed to make a prima facie showing. 


Defendant based his objection solely on the fact that the prose- 
cutor peremptorily excused two black jurors in a row, which, when 
combined with the for-cause excusals, resulted in every black juror 
up to that point having been excused. The trial court based its finding 
on the answers and demeanor of the peremptorily excused jurors. 
Because the trial court considers all relevant circumstances including 
the demeanor and questions and answers of both the prosecutor and 
the excused jurors, we must give the court’s judgment deference. See 
Batson v. Kentucky, 476 U.S. at 98, 90 L. Ed. 2d at 89. 


After reviewing the transcript and the parties’ arguments, we find 
nothing to indicate that the court erred. The fact that the prosecutor 
peremptorily excused two black jurors in a row and that, when com- 
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bined with three for-cause removals, every black juror to that point 
had been excused is not enough by itself to mandate a prima facie 
showing. See State v. Smith, 328 N.C. 99, 121, 400 S.E.2d 712, 724 
(1991) (“the acceptance rate of minorities by the State is relevant to 
our inquiry, but it is not dispositive”). There is no evidence of this 
case being especially susceptible to racial discrimination since the 
defendant and the victim were both white and the excused jurors 
were black. See State v. Porter, 326 N.C. 489, 391 S.E.2d 144 (1990) 
(the trial court should consider the susceptibility of the particular 
case to racial discrimination). Furthermore, the record supports the 
race-neutral reasons for excusal given by the prosecutor. Therefore, 
we hold that the trial court committed no error in finding that defend- 
ant failed to make a prima facie showing of a Batson violation and in 
not making findings after the prosecutor gave reasons for his peremp- 
tory excusals. 


GUILT-INNOCENCE PHASE 
Ill. 


[3] Defendant next contends that the trial judge erred by conducting 
ex parte interrogations of two seated jurors in chambers and confer- 
ences with counsel in chambers, out of the presence of defendant, 
and by failing to reconstruct those interrogations and conferences in 
the presence of defendant. Defendant claims these actions violated 
his right to be present at every stage of his trial, as guaranteed by 
Article I, Section 23 of the Constitution of North Carolina and the 
Sixth Amendment to the Constitution of the United States. See, e.g., 
State v. Payne, 320 N.C. 138, 357 S.E.2d 612 (1987). We agree, but 
hold that the error was harmless beyond a reasonable doubt. 


On two occasions during the presentation of evidence during the 
guilt-innocence phase of the trial, a separate juror seated in the regu- 
lar jury of twelve indicated to the trial judge by message through a 
bailiff that he or she needed to raise an issue that might affect his or 
her ability to serve as a juror. One juror was acquainted with one of 
defendant’s attorneys, and the other thought she might be related to 
the victim. On each occasion, the trial judge first conducted an ex 
parte examination of the juror in the presence of only the court 
reporter, outside the presence of counsel and of defendant. On each 
occasion, the juror was excused from chambers after the trial judge’s 
examination, and the trial judge continued the conference in cham- 
bers with the attorneys, but outside the sight and hearing of defend- 
ant, to report the substance of what the juror had said and to deter- 
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mine what, if anything, should be done. On each occasion, the trial 
continued after the chambers conference with the juror involved con- 
tinuing to serve as a member of the jury. 


We have held that the trial court errs when it communicates with 
a juror in the absence of the defendant. See State v. Artis, 325 N.C. 
278, 297, 384 $.E.2d 470, 480 (1989), sentence vacated on cther 
grounds, 494 U.S. 1023, 108 L. Ed. 2d 604 (1990); State v. Payne, 320 
N.C. 138, 357 S.E.2d 612. We have also held that the trial court errs 
when it conducts a chambers conference with counsel for the state 
and counsel for defendant in defendant’s absence. See State v. 
Daniels, 337 N.C. 248, 259, 446 S.E.2d 298, 309 (1994), cert. denied, — 
U.S. —, 180 L. Ed. 2d 895 (1995); State v. Brogden, 329 N.C. 534, 
541-42, 407 S.E.2d 158, 163 (1991). 


If the defendant’s absence from a proceeding constitutes 
error, a new trial is required unless the State demonstrates the 
error was harmless beyond a reasonable doubt. A record of what 
occurred at the proceeding may show the harmlessness of the 
error. 


State v. Daniels, 337 N.C. at 257, 446 S.E.2d at 307 (citation omitted). 


In this case, all chambers communications complained of were 
recorded by the court reporter at the time they occurred. After 
reviewing these transcripts and the arguments of the parties, we con- 
clude that the error was harmless beyond a reasonable doubt. 


Defendant claims that if he had been present at the conferences, 
he could have prompted removal of the two jurors in question. 
However, 


“(t]he trial judge has broad discretion in supervising the selection 
of the jury to the end that both the state and the defendant may 
receive a fair trial. This discretionary power to regulate the com- 
position of the jury continues beyond empanelment. It is within 
the trial court’s discretion to excuse a juror and substitute an 
alternate at any time before final submission of the case to the 
jury panel. These kinds of decisions relating to the competency 
and service of jurors are not reviewable on appeal absent a show- 
ing of abuse of discretion, or some imputed legal error.” 


State v. McLaughlin, 323 N.C. 68, 101, 372 S.E.2d 49, 70 (1988) (quot- 
ing State v. Nelson, 298 N.C. 573, 593, 260 S.E.2d 629, 644 (1979), 
cert. denied, 446 U.S. 929, 64 L. Ed. 2d 282 (1980), sentence vacated 


362 IN THE SUPREME COURT 


STATE v. WILLIAMS 
[343 N.C. 345 (1996)] 


_ on other grounds, 494 U.S. 1021, 108 L. Ed. 2d 601 (1990) (citations 
omitted). 


Thus, defendant could not have forced the removal of either 
juror. The decision was always in the discretion of the trial judge. The 
record reflects that the trial judge thoroughly interviewed the juror 
who was a friend of the defense attorney and determined that he 
would still be able to perform his duties as a juror. The record also 
reflects that the trial judge determined that the juror who thought 
she might be distantly related to the victim was not disqualified by 
N.C.G.S. § 15A-1212(5) because the possible relationship was beyond 
the sixth degree. All four conferences were recorded, and defense 
counsel were given an opportunity, in defendant’s presence, to be 
heard regarding each juror. The record does not reflect any abuse of 
discretion by the trial judge in his decision not to remove either 
juror. 


Thus, even if defendant had been present at the chambers con- 
ferences, he could not have compelled the trial judge to remove either 
juror, and the record does not reflect that the trial judge abused his 
discretion in not removing either juror. Therefore, any error commit- 
ted by the trial court in conducting conferences with jurors and coun- 
sel outside the presence of defendant was harmless beyond a reason- 
able doubt. 


IV. 


[4] Defendant next assigns error to the trial court’s refusal to instruct 
the jury on the lesser-included offense of second-degree murder. We 
hold that the trial court did not err in refusing to give this instruction. 


We recently discussed this issue in State v. Conaway, 339 N.C. 
487, 453 S.E.2d 824, cert. denied, — U.S. —, 133 L. Ed. 2d 153 (1995): 


The test for determining whether the jury must be instructed 
on second-degree murder is whether there is any evidence in the 
record which would support a verdict of second-degree murder. 
State v. Strickland, 307 N.C. 274, 285, 298 8.E.2d 645, 653 (1983), 
overruled in part on other grounds by State v. Johnson, 317 N.C. 
193, 344 S.E.2d 775 (1986). “ ‘It is unquestioned that the trial judge 
must instruct the jury as to a lesser-included offense of the crime 
charged, when there is evidence from which the jury could find 
that the defendant committed the lesser offense.’” State v. 
Conner, 335 N.C. 618, 635, 440 S.E.2d 826, 835 (1994) (quoting 
State v. Redfern, 291 N.C. 319, 321, 230 S.E.2d 152, 153 (1976), 
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overruled in part on other grounds by State v. Collins, 3384 N.C. 
54, 431 S.E.2d 188 (1993)). However, if the State’s evidence is suf- 
ficient to satisfy its burden of proving each element of first- 
degree murder, including premeditation and deliberation, and 
there is not evidence other than defendant’s denial that he com- 
mitted the crime to negate these elements, the trial court should 
not instruct the jury on second-degree murder. /d. at 634-35, 440 
S.E.2d at 835 (citing State v. Strickland, 307 N.C. at 293, 298 
S.E.2d at 658). 


The United States Supreme Court has indicated that in cases 
where one or more elements of the offense charged remain in 
doubt but the defendant is clearly guilty of some offense, the jury 
is likely to resolve its doubts in favor of a conviction rather than 
to acquit the defendant altogether. Beck v. Alabama, 447 U.S. 625, 
634, 65 L. Ed. 2d 392, 401 (1980). In such cases, an instruction on 
a lesser-included offense must be given to reduce the risk of an 
unwarranted conviction. /d. at 635, 65 L. Ed. 2d at 401. However, 
due process requires an instruction on a lesser-included offense 
only “if the evidence would permit the jury rationally to find him 
guilty of the lesser offense and acquit him of the greater.” /d. 


State v. Conaway, 339 N.C. at 514, 453 N.C. at 841. 


In this case, the question is whether the evidence would have per- 
mitted the jury rationally to find defendant guilty of second-degree 
murder and to acquit him of both felony murder and premeditated 
and deliberate murder. 


As to felony murder, defendant argues that the jury could have 
found that Bernice Sikes stole the items of personal property from 
inside the house without his knowledge or direct participation. 
However, the State presented positive evidence that defendant par- 
ticipated in the theft of Ms. Rhodes’ car and personal property. Sikes 
testified that defendant searched Ms. Rhodes’ purse and freezer for 
money and knew Sikes stole Ms. Rhodes’ pocketbook, a flashlight, 
and a radio, and that together they loaded Ms. Rhodes’ body into the 
trunk and drove away in the car. Also a latent palm print lifted from 
the trunk of the car and submitted to the State Bureau of 
Investigation for analysis was determined to have been made by the 
left palm of defendant. There was no evidence that defendant did not 
participate in the transaction ending in the theft of Ms. Rhodes’ car 
and personal property. The fact that Bernice Sikes also participated 
in the commission of this felony hardly absolves defendant. Thus, the 
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evidence would not have permitted the jury rationally to acquit 
defendant of felony murder. 


Furthermore, as to premeditated and deliberate murder, defend- 
ant offers two interpretations of the evidence which he claims would 
have permitted the Jury rationally to find him guilty of second-degree 
murder and acquit him of premeditated and deliberate murder. First, 
defendant suggests that Sikes argued with Ms. Rhodes and killed her, 
as she originally told police, and that defendant, extremely intoxi- 
cated from the large quantity of alcohol he consumed that night, tried 
to stop Sikes when the fight started, was unable to do so, assisted in 
the crime of second-degree murder committed by Sikes, and helped 
her dispose of the body. Second, defendant suggests that he commit- 
ted the murder with his mind so befuddled by alcohol that he was 
utterly incapable of forming a deliberate and premeditated intent to 
kill. 


The State presented positive evidence of premeditation and delib- 
eration by defendant. Sikes testified that defendant told her in 
advance that “he knew a lady that had a car and that he could get it 
by killing her.” She also testified that defendant told Ms. Rhodes that 
he was going to kill her before he did so. Although two defense wit- 
nesses testified that Sikes had told them she would kill a woman who 
caused her and defendant to separate, no evidence was presented 
that Sikes struck the victim or inflicted the injuries. Defendant also 
failed to present evidence of intoxication that rendered him utterly 
incapable of forming a deliberate and premeditated intent to kill. The 
evidence showed that defendant was not too intoxicated to give 
detailed directions to the witness who drove defendant and Sikes to 
Ms. Rhodes’ home, to take steps to conceal his presence at the scene 
of the murder, and to conceal or dispose of incriminating evidence. 
Thus, the evidence would not have permitted the jury rationally to 
acquit defendant of premeditated and deliberate murder and to find 
him guilty of second-degree murder. 


For the foregoing reasons, the trial court did not commit error in 
refusing to instruct the jury on the lesser-included offense of second- 
degree murder. 


V. 


[5] Defendant also assigns error to the trial court’s refusal to instruct 
the jury on voluntary intoxication. We hold that the trial court com- 
mitted no error by refusing to give this instruction. 
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A defendant who wishes to raise an issue for the jury as to 
whether he was so intoxicated by the voluntary consumption of 
alcohol that he did not form a deliberate and premeditated intent 
to kill has the burden of producing evidence, or relying on evi- 
dence produced by the state, of his intoxication. Evidence of 
mere intoxication, however, is not enough to meet defendant’s 
burden of production. He must produce substantial evidence 
which would support a conclusion by the judge that he was so 
intoxicated that he could not form a deliberate and premeditated 
intent to kill. 


The evidence must show that at the time of the killing the 
defendant’s mind and reason were so completely intoxicated 
and overthrown as to render him utterly incapable of forming 
a deliberate and premeditated purpose to kill. In absence of 
some evidence of intoxication to such degree, the court is not 
required to charge the jury thereon. 


State v. Strickland, 321 N.C. 31, 41, 361 S.E.2d 882, 888 (1987) 
[(citations omitted)] (quoting State v. Medley, 295 N.C. 75, 79, 243 
S.E.2d 374, 377 (1978)). 


State v. Mash, 323 N.C. 339, 346, 372 8.E.2d 532, 536 (1988). 


Defendant claims that it is a due process violation to impose on 
him a burden of production to entitle him to a voluntary intoxication 
instruction because such a burden is inconsistent with the State’s bur- 
den of proving to the jury guilt beyond a reasonable doubt. As we 
noted in State v. Phipps, 331 N.C. 427, 456-57, 418 S.E.2d 178, 194 
(1992), the failure to meet the burden of production does not pre- 
clude defendant from introducing evidence on the issue. When the 
burden of production is not met, and an instruction on involuntary 
intoxication is therefore not given, the jury may still consider the evi- 
dence of intoxication in deciding whether the State has proved pre- 
meditation and deliberation beyond a reasonable doubt. Thus, the 
State’s burden of proving guilt beyond a reasonable doubt is 
unchanged, and there is no due process violation. 


In this case, defendant failed to meet the burden of production 
necessary to entitle him to an instruction on voluntary intoxication 
and was therefore not entitled to the instruction. Defendant relies on 
evidence of the amount of alcohol he consumed on the night of the 
murder. However, the focus of the inquiry is not the fact of intoxica- 
tion, but its effect. “If by reason of voluntary intoxication a defendant 
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did not form a specific intent to kill after premeditation and delibera- 
tion, an essential element of first-degree murder is absent and the 
offense is reduced to second-degree murder.” State v. Harvell, 334 
N.C, 356, 367, 432 S.E.2d 125, 131 (1993). 


Although the evidence of the amount of alcohol consumed by the 
235-pound defendant is disputed, the evidence as to the effect of 
intoxication does not show that defendant was incapable of forming 
the requisite intent. As discussed above, the evidence shows that 
defendant was able to give detailed directions to the witness who 
drove defendant and Sikes to the victim’s house. According to Sikes’ 
testimony, defendant was able to take steps to conceal his presence 
at the scene of the murder by taking off his shirt to keep from getting 
blood on it and by instructing Sikes to wipe down the doorknobs, 
thermostat control, and radio. According to Sikes’ testimony, defend- 
ant was able to conceal or dispose of incriminating evidence by wrap- 
ping the victim’s body in a quilt and taking the body and other evi- 
dence of the crime to be disposed of elsewhere, throwing some of the 
objects that had been used in the crime into a trash bin behind a car 
wash in Thomasville. 


This evidence fails to show that at the time of the killing defend- 
ant’s mind and reason were so completely intoxicated and over- 
thrown as to render him utterly incapable of forming a deliberate and 
premeditated purpose to kill. Thus, we conclude that defendant failed 
to meet his burden of production, and the trial court committed no 
error in refusing to give an instruction on voluntary intoxication. 


CAPITAL SENTENCING PROCEEDING 
VI. 


[6] Defendant contends that the trial court erred during the sentenc- 
ing proceeding by allowing testimony that defendant knew he owed 
money as a condition of his probation and that a probation violation 
report was filed that stated that defendant was in default on his 
monthly payments. Defendant claims that this testimony was not rel- 
evant as evidence that the murder was committed for pecuniary gain 
because the probation violation report informing him that he was in 
default was not served on him until after the murder occurred. We 
disagree. 


“Evidence is relevant if it has any logical tendency, however 
slight, to prove a fact in issue in the case.” State v. Whiteside, 325 
N.C. 389, 397, 383 S.E.2d 911, 915 (1989). The testimony revealed that 
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the payment of restitution was a condition of the suspension of a ten- 
year sentence the defendant had received and that defendant was in 
default on his monthly payments to the court when the probation vio- 
lation report was filed on 11 February 1991, prior to the 14 February 
1991 murder. Thus, the report was relevant to show that defendant 
was actually in default at the time of the murder. This testirnony 
tended to support the finding of the pecuniary gain aggravating cir- 
cumstance because the jury could have reasonably inferred that 
defendant knew that he was not making the required payments and 
needed money to make them in order to avoid a prison term. This 
assignment of error is overruled. 


VII. 


[7] Defendant contends that the trial court refused to allow both of 
defendant’s attorneys to argue during the last or final argument of 
closing arguments in the sentencing phase, thereby committing 
reversible error. We disagree. 


In State v. Fury, 317 N.C. 511, 346 S.E.2d 447 (1986), we held that 
the trial court committed prejudicial error in refusing to permit both 
counsel for defendant to address the jury during defendant’s closing 
argument at the guilt-innocence phase of the trial. Relying on State v. 
Gladden, 315 N.C. 398, 340 S.E.2d 673, cert. denied, 479 U.S. 871, 93 
L. Ed. 2d 166 (1986), we stated that when the defendant is entitled to 
the final argument to the jury in a capital case, 


his attorneys may each address the jury as many times as they 
desire during the closing phase of the argument. The only limit to 
this right is the provision of N.C.G.S. § 84-14 allowing the trial 
judge to limit to three the number of counsel on each side who 
may address the jury. 


State v. Eury, 317 N.C. at 516-17, 346 S.E.2d at 450. N.C.GS. 
§ 15A-2000(a)(4) gives the defendant or defendant’s counsel the right 
to the last argument in a capital sentencing proceeding. 


In State v. Simpson, 320 N.C. 313, 357 S.E.2d 332 (1987), cert. 
denied, 485 U.S. 963, 99 L. Ed. 2d 430 (1988), the trial court ruled that 
it would “allow the defendant to have an opening argument by one 
attorney and the District Attorney to have one argument and the de- 
fendant to have the closing argument by one attorney.” Jd. at 326-27, 
357 S.E.2d at 339. We held that the trial court’s refusal to permit both 
counsel for the defendant to address the jury during the defendant’s 
statutorily guaranteed final argument in the sentencing phase of 
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his capital case “deprived the defendant of a substantial right and 
amounted to prejudicial error.” Jd. at 327, 357 S.E.2d at 340. 


In State v. Mitchell, 321 N.C. 650, 365 S.E.2d 554 (1988), the trial 
court ruled that only one counsel for the defendant could address the 
jury during the defendant’s final argument in the sentencing phase. 
We resolved the issue as follows: 


In Fury it was unnecessary to decide whether such error was 
prejudicial per se, because on the specific facts before us we con- 
cluded that “one can only speculate as to how the jury would 
have reacted had defendant not been deprived of her substantial 
right to have both counsel make closing argument.” [State v. 
Eury,| 317 N.C. at 517, 346 S.E.2d at 450. We now conclude that 
these concerns expressed in Fury are common to all cases in 
which defendants are deprived of their right to have all of their 
counsel address the jury during each argument that they are enti- 
tled to make at the conclusion of either phase of a capital case. 
Therefore, we hold that the trial court’s refusal to permit both 
counsel to address the jury during the defendant’s final argu- 
ments constituted prejudicial error per se in both the guilt-inno- 
cence and sentencing phases. 


State v. Mitchell, 321 N.C. at 659, 365 S.E.2d at 559. 


The case at bar, however, is distinguishable. In each of the cases 
cited above, we held that the court erred by refusing to permit more 
than one defense attorney to argue last, thereby actively depriving 
defendant of a substantial right. In Fury, the defendant’s counsel 
moved and argued that both defense counsel be permitted to address 
the jury during defendant’s closing argument and objected to and 
noted exception to the court’s ruling that only one could argue after 
the State. State v. Eury, 317 N.C. at 513-14, 346 S.E.2d at 448-49. In 
Simpson, the trial court made a ruling that it would allow “the 
defendant to have the closing argument by one attorney.” State v. 
Simpson, 320 N.C. at 327, 357 S.E.2d at 339. In Mitchell, the defend- 
ant requested that both of his counsel be allowed to address the jury 
during the final argument, and the trial court ruled that only one 
counsel for the defendant could speak during defendant’s final argu- 
ment. State v. Mitchell, 321 N.C. at 657, 365 S.E.2d at 558. 


In the case at bar, after defendant’s counsel had informed the 
trial court that both attorneys for the defendant planned to make a 
closing argument to the jury and other matters were discussed, the 


IN THE SUPREME COURT 369 


STATE v. WILLIAMS 
[343 N.C. 345 (1996)] 


court asked who was going to argue first. The transcript reads as 
follows: 


Mr. OLDHAM [Defendant’s counsel]: I believe the State. 
THE CourT: No, sir. They just have closing. You have— 
Mr. BUNCH [Defendant’s counsel]: I'll be arguing first. 


THe Court: And then the State will argue and then you can 
argue. 


This final statement by the court is, at worst, ambiguous. It is unclear 
whether the judge was referring to both of defendant’s attorneys or to 
Mr. Oldham alone when he said, “then you can argue.” The court may 
have intended for Mr. Bunch to argue, then the State, then both 
defense attorneys if they should choose to do so. The transcript con- 
tains no specific reference to or request that both defense attorneys 
argue after the State, and defendant's attorneys never objected to the 
fact that both of them did not argue after the State. 


The law does not require that more than one defense attorney 
address the jury during the defendant’s final argument; it simply 
allows such a practice. We cannot interpret the transcript to show 
that the court refused to permit both of defendant’s attorneys to 
argue after the State where they never specifically requested to do so 
and never objected. For the foregoing reasons, this assignment of 
error is overruled. 


Vill. 


[8] Defendant next claims the prosecutor’s argument was improper 
in two respects. We disagree. Since defendant failed to object, he 
must demonstrate that the prosecutor’s arguments amounted to gross 
impropriety. F’.g., State v. Rouse, 339 N.C. 59, 91, 451 S.E.2d 548, 560 
(1994), cert. denied, — U.S. —, 183 L. Ed. 2d 60 (1995). In making this 
inquiry, it must be stressed that prosecutors are given wide latitude in 
their argument. /d. Counsel have wide latitude to argue the law, the 
facts, and reasonable inferences supported thereby. E.g., State v. 
Frye, 341 N.C. 470, 498, 461 S.E.2d 664, 678 (1995), cert. denied, — 
U.S. —, 1384 L. Ed. 2d 526 (1996). 


Defendant claims that the prosecutor’s argument drew inferences 
from a psychiatric report from Dorothea Dix Hospital, thereby using 
as substantive evidence a document that had been admitted only for 
impeachment purposes. However, the Rules of Evidence do not apply 
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in sentencing proceedings. N.C.G.S. § 8C-1, Rule 1101(b)(38) (1992); 
State v. Daughtry, 340 N.C. 488, 459 S.E.2d 747 (1995), cert. denied, 
— U.S. —, 133 L. Ed. 2d 739 (1996). Therefore, the prosecutor may 
properly have argued reasonable inferences based on the report. 


The psychiatric report was the result of a court-ordered forensic 
screening and determination of defendant’s competency to stand 
trial. The report was used as part of the basis of the expert opinion 
testimony of Drs. Hoover and Badawi, which defendant presented 
during the penalty phase of the trial. The State used the report in its 
cross-examination of defendant’s expert witnesses. Because the 
report was used in the penalty phase, the Rules of Evidence do not 
apply, and the State was properly allowed to argue reasonable infer- 
ences drawn from the testimony concerning the report. A review of 
the transcript reveals that the prosecutor’s argument consisted of 
reasonable inferences drawn from facts brought out in testimony that 
were relevant to the sentencing determination. This assignment of 
error is overruled. 


[9] Defendant also claims that the prosecutor's argument was grossly 
improper because it mischaracterized the pecuniary gain evidence 
relating to defendant’s probation violation report by arguing that the 
probation violation report, showing defendant’s need for money to 
avoid going to prison, was served on him three days before the mur- 
der. The report was filed three days before the murder but was not 
served on defendant before the murder. 


The prosecutor stated, “That’s why on February 14th, 1991[,] 
three days after this probation violation was served on him or three 
days after it was filed we find him at the Rhodes’ house looking for 
money.” Even if the jury could have inferred from this statement that 
the probation violation report was served on defendant three days 
before the murder, the defendant would not have been prejudiced. We 
have already held that the fact that the report was filed three days 
before the murder was relevant because it showed that defendant 
was actually in jeopardy of returning to prison if he failed to make the 
late payments, and the jury could presume that defendant was aware 
of the terms of his probation. We fail to find that the argument was 
grossly improper. This assignment of error is overruled. 


IX. 


[10] Defendant also contends that the trial court erred in submitting 
to the jury, over defendant’s objection, the N.C.G.S. § 15A-2000(f)(1) 
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statutory mitigating circumstance that defendant had no significant 
history of prior criminal activity. Defendant concedes that a trial 
court has the duty to submit a statutory mitigating circumstance 
when there is evidence at the trial from which a reasonable juror 
could find that the circumstance exists even when the defendant 
objects. See State v. Lloyd, 321 N.C. 301, 312, 364 S.E.2d 316, 323, sen- 
tence vacated on other grounds, 488 U.S. 807, 102 L. Ed. 2d 18 (1988). 
However, defendant argues that no rational juror could find that 
defendant’s criminal history was insignificant. We note that 


“ ‘Tslignificant’ means that the activity is likely to have influence 
or effect upon the determination by the jury of its recommended 
sentence. ...In other words, the prior criminal activity could be 
found by the jury to be completely irrelevant to the issue of sen- 
tencing. The prior activity of the defendant could be found by the 
jury to be completely unworthy of consideration in arriving at its 
decision. There could be evidence of prior criminal activity in one 
case that would have no influence or effect on the jury’s verdict, 
which, in another case, could be the pivotal evidence.” 


State v. Artis, 325 N.C. at 314-15, 384 S.E.2d at 490 (quoting State v. 
Wilson, 322 N.C. 117, 147, 367 S.E.2d 589, 609 (1988) (Martin, J., con- 
curring)) (alteration in original). 


Thus, the focus should be placed on whether the criminal history 
is such as to influence the jury’s sentencing recommendation. A very 
limited record might be significant in the jury’s consideration, while a 
lengthy criminal record might be insignificant. 


See, e.g., Wilson, 322 N.C. 117, 367 S.E.2d 589 (error not to sub- 
mit mitigating circumstance where prior criminal activity in evi- 
dence was felony conviction for kidnapping of defendant’s former 
wife when defendant was twenty years old and involvement in 
theft and drugs); State v. Lloyd, 321 N.C. 301, 364 S.E.2d 316 
(two twenty-year-old felonies properly submitted under N.C.G:S. 
§ 15A-2000(f)(1)); State v. Brown, 315 N.C. 40, 337 S.E.2d 808 
(1985), cert. denied, 476 U.S. [1164], 90 L. Ed. 2d 733 (1986) (sub- 
mission of this mitigating circumstance to the jury proper, 
notwithstanding a record showing eighteen felony convictions, 
all acquired during defendant’s youth), overruled in part on other 
grounds by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 
(1988). 


State v. Artis, 325 N.C. at 314-15, 384 S.E.2d at 490-91. The trial court 
must consider all relevant circumstances and determine whether a 
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rational jury could conclude that defendant had no significant history 
of prior criminal activity as it relates to the sentencing decision. If the 
court so decides and the mitigating circumstance is submitted to the 
jury, the jury must decide whether the evidence is sufficient to con- 
stitute a significant history of criminal activity and thus preclude a 
finding of that circumstance. /d. 


Here, defendant presented evidence tending to show that he 
became involved in crime through a combination of psychological 
influences, including anxiety over separation from his father and 
modeling his behavior on his father’s behavior. After this testimony 
was presented, the trial court correctly noted that the court must sub- 
mit the (f)(1) mitigating circumstance if it determined that a rational 
juror could conclude that the defendant had no significant history of 
prior criminal activity, and whether the evidence is sufficient to con- 
stitute significant criminal activity is for the jury to decide. The court 
then informed the attorneys that it intended to submit the (f)(1) mit- 
igating circumstance over defendant’s objection. Next, the court 
properly allowed the State to rebut defendant’s evidence by exposing 
defendant’s prior criminal record. 


In its charge to the jury, the court stated, “You should not deter- 
mine whether [defendant’s prior criminal history] is significant only 
on the basis of a number of convictions, if any, in the defendant’s 
record. Rather, you should consider the nature and the quality of the 
defendant’s history ....” The court then instructed the jury that 


you would find this mitigating circumstance if you find that the 
defendant's record consists of being convicted of misdemeanor 

larceny, misdemeanor breaking or entering, and misdemeanor 
larceny, two counts; misdemeanor possession of stolen property, 
carrying a concealed weapon-—misdemeanor, misdemeanor 
[breaking and entering], and possession of a weapon of mass 
destruction, uttering forged papers, misdemeanor assault on a 
female, and misdemeanor assault with a deadly weapon, and that 
this is not a significant history of prior criminal activity. 


When viewed in light of the psychological and environmental experi- 
ences of defendant, this prior criminal activity, mostly misdemeanor 
in character, could have been found by a reasonable juror to be 
insignificant in the determination of his or her sentencing recom- 
mendation in this case. Therefore, the trial court did not err in sub- 
_ mitting the N.C.G.S. § 15A-2000(f)(1) statutory mitigating circum- 
stance to the jury. 


IN THE SUPREME COURT 33 


STATE v. WILLIAMS 
[343 N.C. 345 (1996)] 


X. 


[11] Defendant contends that the trial court erred in refusing to 
instruct the jury peremptorily on two statutory mitigating circum- 
stances: N.C.G.S. § 15A-2000(f)(2), that the murder was committed 
while the defendant was under the influence of mental or emotional 
disturbance, and N.C.G.S. § 15A-2000(f)(6), that the capacity of the 
defendant to appreciate the criminality of his conduct or to conform 
his conduct to the requirements of the law was impaired. We disagree. 


If requested, a trial court should give a peremptory instruction for 
any statutory or nonstatutory mitigating circumstance that is sup- 
ported by uncontroverted and manifestly credible evidence. State v. 
McLaughlin, 341 N.C. 426, 449, 462 8.E.2d 1, 13 (1995), cert. dented, 
— U.S. —, 183 L. Ed. 2d 879 (1996). If the evidence supporting the cir- 
cumstance is controverted or is not manifestly credible, the trial 
court should not give the peremptory instruction. Jd. The trial court’s 
refusal to give the peremptory instruction does not prevent defendant 
from presenting, or the jury from considering, any evidence in sup- 
port of the mitigating circumstance. 


After reviewing the record and transcripts, we conclude that the - 
evidence supporting the two mitigating circumstances in question is 
controverted or is not manifestly credible. Defendant claims the mit- 
igating circumstances were supported by evidence that he acted 
impulsively because of his alcohol impairment and because he suf- 
fered from attention deficit disorder. Defendant’s evidence of alcohol 
impairment was controverted by evidence of his actions of planning 
and attempting to conceal the murder, as discussed in issue V above. 
Defendant's evidence that he acted impulsively because he suffered 
from attention deficit disorder was also controverted. Dr. Hoover tes- 
tified that in a psychiatric report from Dorothea Dix Hospital, 
Dr. Lynn found that defendant was responsible for his actions at the 
time of the alleged crime and knew right from wrong. Dr. Badawi tes- 
tified that defendant was able to conform his behavior to the school 
requirement and that attention deficit disorder gets easier to manage 
as the individual grows older. Bernice Sikes’ testimony tended to 
show that defendant did not act impulsively. This assignment of error 
is overruled. 


XI. 


Defendant also identifies several preservation issues, which he 
acknowledges this Court has previously decided adversely to his 
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position. We decline to overturn our prior holdings on these issues, 
and we find that defendant has not shown that the trial court com- 
mitted prejudicial error in any of these issues, but the issues are 
preserved for later review by the United States Supreme Court or a 
lower federal court. The preservation issues and controlling case law 
follow. 


[12] 1. Did the court err in denying defendant’s motions to require the 
State to specify the theory on which the State was prosecuting the 
charge of first-degree murder and the aggravating circumstances on 
which the State intended to rely in the penalty phase? Held no error 
in State v. Williams, 339 N.C. 1, 452 S.E.2d 245 (1994), cert. denied, 
— U.S. —, 183 L. Ed. 2d 61 (1995); State v. Baker, 338 N.C. 526, 451 
S.E.2d 574 (1994); State v. Roper, 328 N.C. 337, 402 S.E.2d 600, cert. 
denied, 502 U.S. 902, 116 L. Ed. 2d 232 (1991). 


[13] 2. Was the trial court’s denial of defendant’s motions for indi- 
vidual voir dire of the potential jurors and of motions for individual 
voir dire of particular jurors concerning what they had heard or read 
about the case or their potential relationships to the victim error? 
Held no error in State v. Skipper, 337 N.C. 1, 446 S.E.2d 252 (1994), 
cert. denied, — U.S. —, 130 L.Ed.2d 895 (1995); State v. Johnson, 298 
N.C. 355, 259 S.E.2d 752 (1979). 


[14] 3. Did the court err in denying defendant’s motions to allow voir 
dire of potential jurors about their conceptions of parole eligibility or 
in not allowing defendant to argue to the jury that a life sentence 
would mean that defendant would serve life in prison? “[A] criminal 
defendant’s status under the parole laws is irrelevant to a sentencing 
determination, and, as such, cannot be considered by the jury during 
sentencing... .” State v. Robbins, 319 N.C. 465, 518, 356 S.E.2d 279, 
310, cert. denied, 484 U.S. 918, 98 L. Ed. 2d 226 (1987). 


[15] 4. Did the court err by not allowing defendant to argue to the 
jury that the court was required by law to impose a sentence of life 
imprisonment if the jury was unable to unanimously agree on a ver- 
dict within a reasonable time? “[I]t is improper for the jury to con- 
sider what may or may not happen in the event it cannot reach a 
unanimous sentencing verdict.” State v. Smith, 305 N.C. 691, 710, 292 
S.E.2d 264, 276, cert. denied, 459 U.S. 1056, 74 L. Ed. 2d 622 (1982). 


[16] 5. Is the North Carolina capital sentencing scheme, on its face or 
as applied, unconstitutional? North Carolina’s capital sentencing 
scheme has consistently been held constitutional. E.g., State v. 
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Williams, 339 N.C. 1, 452 S.E.2d 245; State v. Roper, 328 N.C. 337, 402 
S.E.2d 600. 


[17] 6. Did the court err in refusing to submit as nonstatutory miti- 
gating circumstances (a) that “defendant has been found guilty 
beyond a reasonable doubt of first degree murder, but the evidence 
does not foreclose all doubt as to his guilt”; and (b) that a “co-defend- 
ant, Bernice Sikes, has confessed to committing the crime but will not 
be facing the death penalty”? Held no error in State v. Ward, 338 N.C. 
64, 449 S.E.2d 709 (1994), cert. denied, — U.S. —, 131 L. Ed. 2d 1013 
(1995); State v. Williams, 305 N.C. 656, 292 S.E.2d 243, cert. denied, 
459 U.S. 1056, 74 L. Ed. 2d 622 (1982). 


{18] 7. Did the court err in instructing the jury that it had the duty to 
impose the death penalty if it found the mitigating circumstances 
failed to outweigh the aggravating circumstances and that the aggra- 
vating circumstances were sufficiently substantial to call for the 
death penalty when considered with the mitigating circumstances? 
Defendant’s argument has been repeatedly rejected. E.g., State v. 
Skipper, 337 N.C. 1, 446 S.E.2d 252; State v. McDougall, 308 N.C. 1, 
301 S.E.2d 308, cert. denied, 464 U.S. 865, 78 L. Ed. 2d 173 (1983). 


[19] 8. Is the aggravating circumstance that the murder was espe- 
cially heinous, atrocious, or cruel unconstitutionally vague and over- 
broad on its face and as defined by the charge to the jury? Held con- 
stitutional in State v. Williams, 339 N.C. 1, 452 S.E.2d 245. 


[20] 9. Did the court err in using its definition of mitigating circum- 
stances instead of that requested by defendant? The instruction given 
by the court was substantially similar to that upheld in State v. 
Conaway, 339 N.C. 487, 453 S.E.2d 824. 


[21] 10. Did the trial court err in instructing the jury on the proof and 
mitigating value of nonstatutory mitigating circumstances? This argu- 
ment was rejected in State v. Hill, 331 N.C. 387, 417 S.E.2d 765 (1992), 
cert. denied, 507 U.S. 924, 122 L. Ed. 2d 684 (1993). 


[22] 11. Are the standards set by the North Carolina Supreme Court 
for its proportionality review vague and arbitrary? This Court’s pro- 
cedure in conducting proportionality review is not vague and arbi- 
trary and consistently has been narrowly defined and explained. E.g., 
State v. Bacon, 337 N.C. 66, 446 S.E.2d 542 (1994), cert. denied, — 
U.S. —, 1380 L. Ed. 2d 1083 (1995); State v. Roper, 328 N.C. 337, 402 
S.E.2d 600. 
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PROPORTIONALITY REVIEW 
XII. 


[23] We now turn to the duties reserved by N.C.G.S. § 15A-2000(d)(2) 
exclusively for this Court in capital cases. Two aggravating circum- 
stances, N.C.G.S. § 15A-2000(e)(6), that the murder was committed 
for pecuniary gain, and N.C.G.S. § 15A-2000(e)(9), that the murder 
was especially heinous, atrocious, or cruel, were submitted to the 
jury without objection. The record supports the submission and find- 
ing by the jury of these two aggravating circumstances. 


Defendant argues that the fact that the jury answered “no” to the 
statutory mitigating circumstance that defendant was under the influ- 
ence of a mental or emotional disturbance and answered “yes” to the 
nonstatutory mitigating circumstance that defendant suffered from 
“dependent avoidance disorder with self- defeating features” shows 
that the jury was influenced by passion, prejudice, or other arbitrary 
consideration. However, the jury could have rationally found that 
defendant was not influenced by a mental or emotional disturbance 
at the time he committed the murder, while finding that he suffered 
from “dependent avoidance disorder with self-defeating features.” 
Therefore, we find no indication that the sentence of death was 
imposed under the influence of passion, prejudice, or any other arbi- 
trary consideration. We must now turn to our final statutory duty of 
proportionality review. 


Proportionality review is designed to “eliminate the possibility 
that a person will be sentenced to die by the action of an aberrant 
jury.” State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 513, 5387 (1987), 
cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 935 (1988). In conducting 
proportionality review, we determine whether “the sentence of death 
is excessive or disproportionate to the penalty imposed in similar 
cases, considering both the crime and the defendant.” State v. 
Williams, 308 N.C. 47, 79, 301 S.E.2d 335, 355, cert. denied, 464 U.S. 
865, 78 L. Ed. 2d 177 (1983); accord N.C.G.S. § 15A-2000(d)(2) (Supp. 
1995). We do not conclude that the imposition of the death penalty in 
this case is aberrant or capricious. 


In our proportionality review, it is proper to compare the present 
case with other cases in which this Court has concluded that the 
death penalty was disproportionate. State v. McCollum, 334 N.C. 208, 
433 S.E.2d 144 (1993), cert. denied, —- U.S. —, 129 L. Ed. 2d 895 
(1994). It is also proper for this Court to compare this case with the 
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cases in which we have found the death penalty to be proportionate. 
Id. Although we review all of these cases when engaging in this statu- 
tory duty, we will not undertake to discuss or cite all of those cases 
each time we carry out that duty. /d. 


Defendant argues that this case is more compelling for a life sen- 
tence than either State v. Young, 312 N.C. 669, 325 S.E.2d 181 (1985), 
or State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987). We disagree. In 
Young, the two aggravating circumstances found were pecuniary gain 
and committed in the commission of a robbery. In finding the death 
sentence disproportionate, this Court focused on the fact that there 
was no finding that defendant was engaged in a course of conduct 
including other violent crimes or that the murder was especially 
heinous, atrocious, or cruel. The present case is distinguishable from 
Young because, among other things, in this case the jury found the 
aggravating circumstance that the murder was especially heinous, 
atrocious, or cruel. 


This case is also distinguishable from State v. Stokes, in which the 
defendant was convicted by the jury solely under the theory of felony 
murder. Here, defendant was convicted on the theory of premedita- 
tion and deliberation as well as under the felony murder rule. We have 
said that “[t]he finding of premeditation and deliberation indicates a 
more cold-blooded and calculated crime.” State v. Artis, 325 N.C. at 
341, 384 S.E.2d at 506. 


After reviewing the cases, we conclude that the present case is 
more similar to certain cases in which we have found the sentence of 
death proportionate than to those in which we have found the sen- 
tence disproportionate or those in which juries have consistently 
returned recommendations of life imprisonment. Therefore, the sen- 
tence of death recommended by the jury and ordered by the trial 
court in the present case is not disproportionate. 


Having considered and rejected all of defendant’s assignments of 
error, we hold that defendant received a fair trial and sentencing pro- 
ceeding, free from prejudicial error. Comparing this case to similar 
cases in which the death penalty was imposed and considering 
both the crime and defendant, we cannot hold as a matter of law 
that the death penalty was disproportionate or excessive. Therefore, 
the sentence of death entered against defendant must be and is left 
undisturbed. 


NO ERROR. 
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STATE OF NORTH CAROLINA v. CLIFTON ALLEN WHITE 


No. 94A94 
(Filed 13 June 1996) 


Jury § 153 (NCI4th)— capital trial—jury selection—beliefs 
about death penalty—question not improper 


Where a prospective juror in a capital trial had indicated that 
his religious beliefs would impair him from imposing the death 
penalty, the trial court did not err by allowing the prosecutor to 
ask the juror, “if [the court] tells you that you should put aside 
your feelings of that nature and make your decision based solely 
on the evidence and the law, do you feel that your beliefs, based 
on your religion, would prevent or substantially impair the per- 
formance of your duty regardless of the instructions of the 
court?” since the question was fairly worded to elicit a clear state- 
ment from the juror as to whether he could temporarily set aside 
those religious beliefs that prevented him from following the law. 


Am Jur 2d, Criminal Law § 685; Jury §§ 199, 279. 


Comment Note—Beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


. Jury § 153 (NCI4th)— capital trial—jury selection—death 


penalty beliefs—ability to impose death penalty—question 
not improper 

The trial court did not abuse its discretion by allowing the 
prosecutor to ask a prospective juror who had indicated that his 
religious beliefs would impair him from imposing the death 
penalty whether he could, if the State met its burden of proof, 
come back into the courtroom, given his religious beliefs, “and 
stand up in front of this man and say, ‘I sentence you to be exe- 
cuted,’” although the question overstated the juror’s actual role 
in the sentencing process, since the question was fairly aimed at 
determining the extent of the juror’s reservations about imposing 
the death penalty. 


Am Jur 2d, Criminal Law § 685; Jury §§ 199, 279. 


Comment Note—Beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 
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3. Jury § 150 (NCI4th)— capital trial—death penalty 
beliefs—excusal for cause—no opportunity for 
rehabilitation 


The trial court did not err in excusing a prospective juror for 
cause without giving the defense an opportunity to attempt to 
rehabilitate him where the record shows that the juror’s 
responses to a Series of questions posed by the prosecutor and by 
the court clearly supported an excusal for cause because of his 
inability to impose the death penalty based on his religious 
beliefs about the sanctity of life. 


Am Jur 2d, Criminal Law § 685; Jury §§ 199, 279. 


Comment Note—Beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


4. Criminal Law §§ 860, 1322 (NCI4th)— capital trial—jury’s 
inquiry about parole—instruction 
When the jury inquired about parole during sentencing delib- 
erations in a capital trial, the trial court properly instructed the 
jury that a defendant’s eligibility for parole is not a proper matter 
for consideration by the jury in recommending punishment. 


Am Jur 2d, Trial § 1443. 


Procedure to be followed where jury requests informa- 
tion as to possibility of pardon or parole from sentence 
imposed. 35 ALR2d 769. 


Prejudical effect of statement or instruction of court as 
to possibility of parole or pardon. 12 ALR3d 832. 


5. Jury § 141 (NCI4th)— capital case—parole eligibility— 
voir dire not allowed 


The trial court did not err in denying defendant’s pretrial 
motion in a capital case to permit voir dire regarding prospective 
jurors’ misconceptions about parole eligibility. 


Am Jur 2d, Trial § 1443. 


Prejudical effect of statement or instruction of court as 
to possibility of parole or pardon. 12 ALR3d 832. 


Prejudicial effect of statement of prosecutor as to pos- 
sibility of pardon or parole. 16 ALR3d 1137. 
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Propriety and prejudicial effect of federal court’s 
refusal on voir dire in civil action to ask or permit ques- 
tions submitted by counsel. 72 ALR Fed. 638. 


. Evidence and Witnesses § 345 (NCI4th)— murder and bur- 


glary trial—prior sexual assaults—similarity to present 
crimes—admission for limited purposes 


Evidence of two prior sexual assaults by defendant was prop- 
erly admitted in a prosecution for first-degree murder and sec- 
ond-degree burglary under Rule of Evidence § 404(b) in order to 
show motive, purpose, intent, opportunity, and plan or design as 
to the charge of first-degree murder, and to show intent to com- 
mit murder as to the charge of second-degree burglary, where the 
prior assaults were similar to the present crimes in that defend- 
ant committed both of the prior assaults by placing a sharp blade 
to the women’s throats, and the victim in this case was stabbed 
and her throat slashed; defendant caused clothing to be removed 
from both prior victims, and the victim in this case was found 
completely naked; defendant assaulted the prior victims after 
using alcohol and drugs; and defendant testified about an alcohol 
and drug abuse habit he had at the time of the present offenses 
and contended that he was incapable of forming the requisite 
intent for first-degree murder because he was under the influence 
of alcohol and drugs. N.C.G.S. § 8C-1, Rule 404(b). 


Am Jur 2d, Burglary § 63; Evidence §§ 437, 441; 
Homicide §§ 310, 311. 


Admissibility, in prosecution for sexual offense, of evi- 
dence of other similar offenses. 77 ALR2d 841. 


Admissibility, in rape case, of evidence that accused 
raped or attempted to rape person other than prosecutrix. 
2 ALR4th 330. 


Admissibility, under Rule 404(b) of the Federal Rules 
of Evidence, of evidence of other crimes, wrongs, or acts 
similar to offense charged to show preparation or plan. 47 
ALR Fed. 781. 


. Evidence and Witnesses § 701 (NCI14th)— prior assaults— 


limiting instruction in final charge—no plain error 


The trial court did not commit plain error in its final charge 
in a prosecution for first-degree murder and second-degree bur- 
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glary because, in its limiting instruction concerning evidence of 
two prior assaults by defendant, the court omitted the statement 
that the testimony should not be considered on the issue of char- 
acter where, prior to the admission of testimony about the 
assaults, the court instructed the jury not to consider the testi- 
mony on the issue of defendant’s character, and the court clearly 
instructed the jury both at the time the testimony was admitted 
and in the final charge that it could consider the testimony only 
for certain limited purposes. 


Am Jur 2d, Trial §§ 1120, 1283. 


. Homicide § 663 (NCI4th)— first-degree murder—instruc- 
tions—intent to kill—voluntary intoxication—no shifting 
of burden of proof 


The trial court did not improperly shift the burden of proof 
from the State to defendant by instructing the jury that defendant 
was not guilty of first-degree murder if, as a result of voluntary 
intoxication, he “could not,” rather than “did not,” have the spe- 
cific intent to kill where the court correctly focused the jury’s 
attention in considering the evidence of intoxication on the 
State’s burden of proof by further instructing the jury that if the 
jury, upon considering evidence of intoxication, had a reasonable 
doubt as to whether defendant formulated a specific intent 
required for a first-degree murder conviction, the jury would find 
defendant not guilty of first-degree murder based on premedita- 
tion and deliberation. 


Am Jur 2d, Homicide § 517. 


Effect of voluntary drug intoxication upon criminal 
responsibility. 73 ALR3d 98. 


. Evidence and Witnesses § 2296 (NCI4th)— psychiatric tes- 
timony—reliance on psychologist’s report—cross-examina- 
tion about psychologist’s conclusions 


Where a defense psychiatrist relied on the report of a clinical 
psychologist in formulating his diagnosis, Rule of Evidence 705 
permitted the prosecutor to cross-examine the psychiatrist about 
the psychologist’s conclusions, including those with which the 
psychiatrist disagreed. N.C.G.S. § 8C-1, Rule 705. 


Am Jur 2d, Expert and Opinion Evidence § 187. 
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Admissibility on issue of sanity of expert opinion based 
partly on medical, psychological, or hospital reports. 55 
ALR3d 551. 


Admissibility of testimony of expert, as to basis of his 
opinion, to matters otherwise excludible as hearsay— 
state. 89 ALR4th 456. 


Criminal Law § 1355 (NCI4th)— capital sentencing—umiti- 
gating circumstance—no significant criminal history— 
erroneous submission—absence of prejudice 


Assuming arguendo that it was error for the trial court to sub- 
mit the no significant history of prior criminal activity mitigating 
circumstance to the jury in a capital sentencing proceeding, such 
error was not prejudicial to defendant where defendant originally 
requested submission of this circumstance but later asked to 
withdraw that request, and the prosecutor never argued to the 
jury that defendant requested that this circumstance be submit- 
ted or that defendant sought to have the jury find this circum- 
stance. N.C.G.S. § 15A-2000(f)(1). 


Am Jur 2d, Criminal Law §§ 598, 599. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d 947. 


Criminal Law § 1343 (NCI4th)— capital sentencing— 
heinous, atrocious, or cruel aggravating circumstance— 
instruction—constitutionality 


The trial court’s pattern jury instruction on the especially 
heinous, atrocious, or cruel aggravating circumstance in a capital 
sentencing proceeding was not unconstitutionally vague. 
N.C.G.S. § 15A-2000(e)(9). 


Am Jur 2d, Criminal Law §§ 598, 599; Trial § 1441. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d 947. 


IN THE SUPREME COURT 383 


STATE v. WHITE 
(343 N.C. 378 (1996)} 


12. Criminal Law § 1323 (NCI4th)— capital sentencing—con- 
sideration of mitigating circumstances—instruction 


The trial court did not err in instructing the jury in a capital 
sentencing proceeding that each juror was allowed, rather than 
required, to consider the mitigating circumstances found to exist 
when weighing the aggravating circumstances against the miti- 
gating circumstances. 


Am Jur 2d, Criminal Law §§ 598, 599; Trial § 1441. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d 947. 


13. Criminal Law § 1373 (NCI4th)— death penalty not 
disproportionate 


A sentence of death imposed upon defendant for first-degree 
murder was not excessive or disproportionate to the penalty 
imposed in similar cases where defendant was convicted on the- 
ories of premeditation and deliberation and of lying in wait; 
defendant killed the victim in her own home; the jury found the 
aggravating circumstance that the murder was especially 
heinous, atrocious, or cruel; and defendant left the victim in her 
bedroom unclothed, beaten, and bloody, with her hands tied 
behind her back. 


Am Jur 2d, Criminal Law § 628. 

Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d 947. 


Justice WEBB dissenting. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Saunders, J., on 4 
February 1994 in Superior Court, Mecklenburg County, upon a Jury 
verdict of guilty of first-degree murder. Defendant’s motion to bypass 
the Court of Appeals as to other convictions and sentences was 
allowed 30 June 1995. Heard in the Supreme Court 13 February 1996. 


Michael F. Easley, Attorney General, by Debra C. Graves, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr, Appellate Defender, by Marshall 
Dayan, Assistant Appellate Defender, for defendant-appellant. 
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ORR, Justice. 


Defendant was indicted for the murder and first-degree kidnap- 
ping of Kimberly Ewing as well as for larceny of an automobile, rob- 
bery with a dangerous weapon, and second-degree burglary. 
Defendant was originally capitally tried at the 17 August 1990 
Criminal Session of Superior Court, Mecklenburg County, and was 
found guilty of all charges. In accordance with the jury’s recommen- 
dation, the trial court sentenced defendant to death for the murder of 
Ewing. On 25 June 1992, this Court reversed defendant’s convictions 
and remanded the case to Mecklenburg County for a new trial. State 
v. White, 331 N.C. 604, 419 S.E.2d 557 (1992). 


Defendant was again tried capitally and was found guilty of first- 
degree murder on the theories of premeditation and deliberation and 
of lying in wait. Defendant was also convicted again of first-degree 
kidnapping, larceny of an automobile, robbery with a dangerous 
weapon, and second-degree burglary on the basis of intent to commit 
larceny. In accordance with the jury’s recommendation, the trial court 
sentenced defendant to death for the murder of Ewing and imposed 
consecutive forty-year sentences of imprisonment for first-degree 
kidnapping, robbery with a dangerous weapon, and second-degree 
burglary, as well as a consecutive ten-year sentence of imprisonment 
for felonious larceny of an automobile. 


The evidence presented at trial tended to show that defendant 
had known Ewing for about two weeks prior to her death. They met 
through Ewing’s roommate, Wendy Gibson, whom defendant had 
recently met at a bar. Defendant often visited Gibson at Ewing’s 
home. 


On the night of Friday, 5 May 1989, defendant and Ewing went to 
a party with some friends. At the party, Ewing became upset with 
defendant for handing some syringes to one of her friends who had a 
drug problem. Defendant left the party and went to see Gibson at the 
Waffle House, where she worked. Ewing also went to the Waffle 
House and again argued with defendant about the syringes. They 
eventually stopped arguing, and when Gibson got off work, the three 
went to Ewing’s home. Gibson and Ewing went to their respective 
bedrooms, and defendant slept on the couch. 


The next day, defendant and Ewing again argued, but ultimately 
seemed to resolve the dispute. The three went to several bars that 
afternoon and returned to Ewing’s home that evening. Around 10:00 
p.m., the three left Ewing’s home. Ewing took defendant to a conve- 
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nience store near her home, and then she drove Gibson to the Waffle 
House for work. Ewing ate dinner at the Waffle House, then left 
between 11:30 p.m. and midnight to return home. 


At around 11:00 p.m., defendant took a taxi cab from the conve- 
nience store to the road where Ewing’s house was located. Defendant 
told the cab driver that he was upset with his girlfriend, who had left 
him and had taken everything, and he was going to “kick ass” and kill 
her. When defendant got out of the cab, he told the driver that he was 
going to steal her VCR and sell it for drugs to pay for the cab ride. The 
driver declined the offer and drove away. 


Defendant drove Ewing’s car to a friend’s house early Sunday 
morning. He exchanged Ewing’s microwave, stereo, speakers, and 
some jewelry for drugs. He also gave away some of Ewing's clothing. 
Defendant said that he had argued with his girlfriend and had taken 
the things that he had bought her. He later drove away in Ewing's car. 


Gibson returned home Sunday morning. She discovered that 
Ewing’s car, stereo, television, VCR, and microwave were missing. 
She then found Ewing dead in her bedroom. Ewing was naked and 
covered in blood, and her hands were tied behind her back with an 
electrical cord. Ewing had been cut and stabbed in the neck and 
beaten over the head with a blunt object. A fireplace shovel was 
found in her bedroom, and a paring knife was missing from the house. 


On 16 May 1989, defendant was arrested in Florida. In a statement 
to police, defendant said he “got messed up on some drugs” one night 
and killed his girlfriend’s roommate when she came home. He said he 
took a cab to Ewing’s house, climbed in a window, and waited for her. 
When she arrived, he tied her hands behind her back. He then hit her 
in the head with a fireplace shovel and cut and stabbed her with a par- 
ing knife, killing her. He took the victim’s money and some of her pos- 
sessions, traded them for cocaine, and drove her car to Florida. 


Although defendant admitted that he killed Ewing, he contended 
that he committed a lesser degree of homicide because he never 
intended to kill her and because the killing occurred during an alter- 
cation between defendant and the victim while he was under the 
influence of alcohol and cocaine. 


L 


Defendant first contends that the trial court erred in excusing for 
cause prospective juror Michael Culbreth and in failing to give the 
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defense an opportunity to rehabilitate him. The court excused 
Culbreth after he expressed reservations about imposing the death 
penalty based on his religious beliefs about the sanctity of life. 
Defendant has shown neither an abuse of discretion nor prejudice, 
both of which are required to establish reversible error relating to 
voir dire. See, e.g., State v. Miller, 339 N.C. 663, 678, 455 S.E.2d 137, 
145, cert. denied, — U.S. —, 133 L. Ed. 2d 169 (1995). 


[1] Defendant first argues that the questions posed to Culbreth incor- 
rectly stated the law because they suggested that Culbreth would be 
required to set aside his religious scruples in making a decision as to 
the appropriate punishment. After Culbreth had indicated that his 
religious scruples would impair him from imposing the death penalty, 
the prosecutor asked him, “if [the court] tells you that you should put 
aside your feelings of that nature and make your decision based 
solely on the evidence and the law, do you feel that your beliefs, 
based on your religion, would prevent or substantially impair the per- 
formance of your duty regardless of the instructions of the Court?” 
Defendant claims that this question was improper because it mis- 
stated the law. 


Defendant correctly notes that a juror may not be required “to 
leave [his] religious scruples outside the Jury room during delibera- 
tions, except to the extent that the juror is, because of those religious 
beliefs, unable to follow the law.” However, if a juror’s responses 
reveal that he does not believe in the death penalty, the juror must be 
able to state clearly that he is willing to temporarily set aside his own 
beliefs in deference to the rule of law. State v. Brogden, 3384 N.C. 39, 
43, 430 S.E.2d 905, 907-08 (1993). Because Culbreth had already indi- 
cated that his religious beliefs would impair him from imposing the 
death penalty, the question at issue was appropriate. The question 
was fairly worded to elicit a clear statement from Culbreth of 
whether he could temporarily set aside those religious beliefs that 
prevented him from following the law. Therefore, when viewed in the 
context of the entire voir dire of Culbreth, the question was proper 
under State v. Brogden and Lockhart v. McCree. 


[2] Defendant next claims that the prosecutor improperly asked 
Culbreth whether he could, if the State met its burden of proof, “come 
back into the courtroom, given [his] religious beliefs, and stand up in 
front of this man and say, ‘I sentence you to be executed?’ ” 
Defendant argues that the question was improper because if he 
served on the jury, Culbreth would not actually be required to stand 
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up and tell defendant his sentence. The trial court is charged with 
supervising the examination of potential jurors and has broad discre- 
tion to control the extent and manner of voir dire. E.g., State v. 
Miller, 339 N.C. at 677, 455 S.E.2d at 144. We do not find that the court 
abused its discretion in allowing this question. The question, although 
overstating the juror’s actual role in the sentencing process, was 
fairly aimed at determining the extent of Culbreth’s reservations 
about imposing the death penalty. 


[3] Defendant also claims that he should have been allowed to reha- 
bilitate Culbreth, citing State v. Brogden, 334 N.C. 39, 480 S.E.2d 905. 


In Brogden this Court found error where the record clearly 
showed (1) repeated denials by the trial court of requests to reha- 
bilitate under the mistaken belief that such requests are to be 
denied as a matter of law and (ii) excusal by the trial court of a 
prospective juror likely qualified to be seated. Brogden, 334 N.C. 
at 53, 430 S.E.2d at 913. By contrast, where the record shows the 
challenge is supported by the prospective juror’s answers to the 
prosecutor’s and court’s questions, absent a showing that further 
questioning would have elicited different answers, the court does 
not err by refusing to permit the defendant to propound questions 
about the same matter. State v. Hill, 331 N.C. 387, 403, 417 S.E.2d 
765, 772 (1992)[, cert. denied, 507 U.S. 924, 122 L. Ed. 2d 684 
(1993)]. In addition, “[t]he defendant is not allowed to rehabilitate 
a juror who has expressed unequivocal opposition to the death 
penalty in response to questions propounded by the prosecutor 
and the trial court.” State v. Cummings, 326 N.C. 298, 307, 389 
S.E.2d 66, 71 (1990). Finally, in determining whether the trial 
court erred in denying a request to rehabilitate, this Court con- 
siders the entire voir dire of the prospective juror. Brogden, 334 
N.C. at 46, 430 S.E.2d at 909. 


State v. Gibbs, 335 N.C. 1, 35, 486 $.E.2d 321, 340 (1993), cert. denied, 
— U.S. —, 129 L. Ed. 2d 881 (1994). 


A review of the transcript reveals that Culbreth’s answers to a 
series of questions posed by the prosecutor and by the court clearly 
supported an excusal for cause. When the prosecutor asked Culbreth, 
“Then as a matter of conscious [sic], regardless of the facts and cir- 
cumstances, do you feel that your religious, your strong religious 
beliefs, would prevent or substantially impair the performance of 
your duties as a juror, regardless of the Court’s instruction?” Culbreth 
responded, “That is correct.” When the court asked Culbreth, “So, 
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upon reflection, Mr. Culbreth, at this time, as you indicated earlier, 
you can consider [the death penalty] but if the State proved every- 
thing that it was required to prove beyond a reasonable doubt, it 
would be your duty to make a recommendation of the death penalty, 
and you could not do that because of your personal beliefs?” Culbreth 
responded, “Right.” 


We conclude that the trial court did not abuse its discretion in 
deciding that Culbreth’s responses adequately supported an excusal 
for cause. We have already noted that the trial court has broad dis- 
cretion in supervising voir dire. Also, we “must defer to the trial 
court’s judgment concerning whether the prospective juror would be 
able to follow the law impartially.” State v. Davis, 325 N.C. 607, 624, 
386 S.E.2d 418, 426 (1989), cert. denied, 496 U.S. 905, 110 L. Ed. 2d 
268 (1990). We hold that the trial court erred neither in the supervi- 
sion of the voir dire of prospective juror Culbreth nor in his excusal 
for cause. 


Il. 


[4] Defendant next contends that the trial court erred with respect to 
the issue of parole eligibility. Defendant first claims that the court 
erred in failing to truthfully instruct the jury on the actual conditions 
of parole after inquiry by the jury during deliberations. We disagree. 


The court gave the following instruction: 


The question of eligibility of parole is not a proper matter for you 
to consider in recommending punishment and it should be elimi- 
nated entirely from your considerations and dismissed from your 
minds. 


In considering whether to recommend death or life imprison- 
ment, you should determine the question as though life imprison- 
ment means exactly what the statute says, imprisonment for life 
in the State’s prison. 


This instruction is a correct statement of the law and is essentially 
identical to the instruction approved by this Court in State v. Brown, 
306 N.C. 151, 181-82, 293 S.E.2d 569, 588-89, cert. denied, 459 U.S. 
1080, 74 L. Ed. 2d 642 (1982). We decline to change the rule that a 
defendant’s eligibility for parole is not a proper matter for considera- 
tion by a jury and thus find no error with the court’s instruction. 


[5] Defendant also claims that the court erred in denying his pretrial 
motion to permit voir dire regarding venire members’ misconcep- 
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tions about parole eligibility. He argues that some inquiry should have 
been allowed to ensure that jurors who are unable to follow an 
instruction not to consider parole eligibility can be excused from jury 
service. We disagree. 


“The long-standing rule in this jurisdiction is that a defendant’s 
eligibility for parole is not a proper matter for consideration by a 
jury.” Id. at 182, 293 $.E.2d at 589. The court so instructed the jury. 
We will assume the jury followed the court’s instruction and did 
not consider the possibility of parole in reaching its decision. See 
State v. Lee, 335 N.C. 244, 266-67, 439 S.E.2d 547, 558, cert. denied, — 
U.S. —, 130 L. Ed. 2d 162 (1994). This assignment of error 1s 
overruled. 


ITT. 


[6] Defendant contends that the trial court committed reversible 
error in admitting evidence of prior bad acts during the guilt phase of 
the trial. We disagree. 


Defendant argues that evidence of two prior sexual assaults 
allegedly committed by him was inadmissible because he was not 
being tried for a sexual offense or for second-degree burglary with 
intent to commit a sexual offense. Therefore, claims defendant, the 
evidence was not relevant to the charges on which defendant was 
being tried. However, the testimony that defendant had committed 
the assaults was admitted under North Carolina Rule of Evidence 
404(b) to support the charges of first-degree murder and of second- 
degree burglary with intent to commit the murder. We note that 
although defendant was convicted of second-degree burglary solely 
on the basis of intent to commit larceny, he was tried for second- 
degree burglary on the bases of intent to commit murder, intent to 
commit first-degree kidnapping and intent to commit larceny. 


Evidence of other crimes, wrongs, or acts is not admissible to 
prove the character of a person in order to show that he acted in 
conformity therewith. It may, however, be admissible for other 
purposes, such as proof of motive, opportunity, intent, prepara- 
tion, plan, knowledge, identity, or absence of mistake, entrap- 
ment or accident. 


N.C.G.S. § 8C-1, Rule 404(b) (1995). 


The evidence of the prior assaults was sufficiently similar to the 
evidence in this case of first-degree murder and intent to commit 
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first-degree murder to be admissible under Rule 404(b). According to 
the testimony, defendant committed both of the prior assaults by 
placing a sharp blade to the women’s throats. In this case, the victim 
was stabbed and her throat slashed. Defendant caused clothing to be 
removed from both victims of the prior assaults. In this case, the vic- 
tim was found completely naked. Defendant assaulted both victims of 
the prior assaults shortly after using alcohol and/or drugs and intro- 
duced evidence showing that he had an alcohol and drug abuse prob- 
lem near the time of the prior assaults. Defendant himself testified 
about an alcohol and drug abuse habit he had at the time of this 
offense and argued that he was incapable of forming the requisite 
intent for first-degree murder because he was under the influence of 
alcohol and cocaine at the time he committed the murder. 


The evidence of the alleged prior assaults was presented through 
the testimony of Darlene Hamrick and Rhonda Lambert. Prior to each 
of these witnesses’ testimony, the court properly instructed the jury 
that the testimony was not to be considered on the issue of character 
or to show that defendant acted in conformity therewith, but may be 
considered for the following limited purposes: to show motive; pur- 
pose; intent; opportunity to commit; and if there existed in defend- 
ant’s mind a plan, scheme, system, or design or preparation for the 
offense as to the charge of first-degree murder, and to establish intent 
to commit murder as to the charge of second-degree burglary. We find 
no error in the court’s admission of evidence of the alleged prior 
assaults for these purposes. 


[7] Defendant also assigns error to the trial court’s final charge to the 
jury because, in its limiting instruction concerning the evidence of the 
alleged prior assaults, the court omitted the statement that the testi- 
mony should not be considered on the issue of character. However, 
the court did instruct the jury that the testimony of prior bad acts 
should not be considered to show that defendant acted in conformity 
therewith. The court also instructed the jury that the testimony may 
be considered for the limited purposes only to show motive; purpose; 
intent; opportunity to commit; and if there existed in defendant's 
mind a plan, scheme, system, or design or preparation for the offense 
as to the charge of first-degree murder, and to establish intent to com- 
mit murder as to the charge of second-degree burglary. 


Defendant failed to object to this jury instruction at trial. “In lim- 
ited situations, this Court may elect to review such unpreserved 
issues for plain error, if specifically and distinctly contended to 
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amount to plain error in accordance with Rule 10(c)(4).” State v. 
Gregory, 342 N.C. 580, 584, 467 S.E.2d 28, 31 (1996). However, de- 
fendant also failed to allege plain error. Because this is a case in 
which the death penalty was imposed, however, this Court still may 
elect to review defendant’s contention of error. Jd. at 584-86, 467 
S.E.2d at 31-32. Following recent precedent, we elect to review the 
merits of the issue under a plain error analysis. See, e.g., id.; State v. 
Moseley, 338 N.C. 1, 449 S.E.2d 412 (1994), cert. denied, — U.S. —, 
131 L. Ed. 2d 738 (1995). 


The plain error rule 


is always to be applied cautiously and only in the exceptional 
case where, after reviewing the entire record, it can be said the 
claimed error is a “fundamental error, something so basic, so 
prejudicial, so lacking in its elements that justice cannot have 
been done,” or “where [the error] is grave error which amounts to 
a denial of a fundamental right of the accused,” or the error has 
“resulted in a miscarriage of justice or in the denial to appellant 
of a fair trial’” or where the error is such as to “seriously affect 
the fairness, integrity or public reputation of judicial proceed- 
-ings” or where it can be fairly said “the instructional mistake had 
a probable impact on the jury’s finding that the defendant was 
guilty.” 


State v. Odom, 307 N.C. 655, 660, 300 S.E.2d 375, 378 (1983) (quoting 
United States v. McCaskill, 676 F.2d 995, 1002 (4th Cir.) (footnotes 
omitted), cert. denied, 459 U.S. 1018, 74 L. Ed. 2d 513 (1982)). “It is 
the rare case in which an improper instruction will justify reversal of 
a criminal conviction when no objection has been made in the trial 
court.” Henderson v. Kibbe, 431 U.S. 145, 154, 52 L. Ed. 2d 203, 212 
(1977), quoted in State v. Odom, 307 N.C. at 661, 300 S.E.2d at 378. 
When reviewing an instruction for plain error, we must examine the 
entire record and determine if the alleged instructional error had a 
probable impact on the jury’s finding of guilt. See State v. Odom, 307 
N.C. 655, 300 $.E.2d 375. 


Prior to the testimony of each witness, Hamrick and Lambert, the 
court instructed the jury not to consider the testimony on the issue of 
defendant's character. Both at the time the testimony was admitted 
and in the final charge to the jury, the court clearly instructed the jury 
that it may consider the testimony only for the limited purposes 
stated above. Therefore, the jury was sufficiently warned of the lim- 
ited purposes for which it could consider the evidence of the prior 
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alleged assaults. We conclude that, assuming arguendo that the 
instruction contained error, the error did not have a probable impact 
on the jury’s finding of guilt and did not constitute plain error. This 
assignment of error is overruled. 


IV. 


[8] Defendant next contends that the trial court improperly 
instructed the jury regarding evidence of voluntary intoxication. 
Defendant argues that the court shifted the burden of proof from the 
State to defendant by incorrectly instructing the jury that defendant 
was not guilty of first-degree murder if, as a result of intoxication, he 
“could not,” rather than “did not,” have the specific intent to kill. We 
disagree. 


Again, defendant neither objected to this instruction at trial nor 
alleged plain error. Therefore, the issue is not preserved. N.C. R. App. 
P. 10(c)(4). However, because this is a capital case, we elect to review 
the issue for plain error. See State v. Gregory, 342 N.C. 580, 467 S.E.2d 
28. 


When reviewing jury instructions for error, this Court views the 
entire instruction in context. See, e.g., State v. McNeil, 327 N.C. 388, 
392, 395 $.E.2d 106, 109 (1990) (“a single instruction to a jury may not 
be judged in artificial isolation but must be viewed in the context of 
the overall charge”), cert. denied, 499 U.S. 942, 1138 L. Ed. 2d 459 
(1991). In addition to the mere “slip of the tongue” complained of by 
defendant, the court instructed the jury that 


upon considering the evidence with respect to the Defendant’s 
intoxication or drugged condition, if you have a reasonable doubt 
as to whether the Defendant formulated a specific intent required 
for a conviction of first degree murder, you would not return a 
verdict of guilty as to that charge as it relates to premeditation 
and deliberation. 


A review of the entire instruction reveals that the court did not shift 
the burden of proof. Instead, the court correctly focused the jury’s 
attention in considering the evidence of intoxication on the State’s 
burden of proof by instructing that if the jury had a reasonable doubt 
as to whether defendant formulated a specific intent required for a 
first-degree murder conviction, the jury would not find defendant 
guilty of first-degree murder based on premeditation and delibera- 
tion. After reading the instruction in its entirety, we conclude that, 
assuming arguendo that the instruction contained error, the error did 
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not have a probable impact on the jury’s finding of guilt and did not 
constitute plain error. 


V. 


[9] Defendant also contends that during the penalty phase of the 
trial, the trial court erred by allowing the State to cross-examine the 
defense’s expert witness in psychiatry, Dr. John Billinsky, about the 
work of Dr. William Varley, upon which Billinsky had relied. Dr. Varley 
is a clinical psychologist who conducted psychological testing on 
defendant and reported his conclusions to Dr. Billinsky. The prosecu- 
tor questioned Dr. Billinsky about a conclusion drawn by Dr. Varley 
with which Dr. Billinsky disagreed. Defendant argues that such cross- 
examination was improper because it allowed the prosecutor to intro- 
duce into evidence Varley’s conclusions without the defense having 
an opportunity to cross-examine Varley, thereby violating defendant’s 
constitutional right to confrontation. We disagree. 


We have held that this type of cross-examination is proper 
under Rule 705 of the Rules of Evidence. See State v. Simpson, 341 
N.C. 316, 354-55, 462 S.E.2d 191, 213 (1995), cert. denied, — US. —, 
134 L. Ed. 2d 194 (1996); State v. Allen, 322 N.C. 176, 183, 367 S.E.2d 
626, 629-30 (1988). Rule 705 provides in pertinent part: 


The expert may testify in terms of opinion or inference and give 
his reasons therefor without prior disclosure of the underlying 
facts or data, unless an adverse party requests otherwise, in 
which event the expert will be required to disclose such underly- 
ing facts or data on direct examination or voir dire before stating 
the opinion. The expert may in any event be required to disclose 
the underlying facts or data on cross-examination. 


N.C.G.S. § 8C-1, Rule 705 (1992). 


In Allen, 322 N.C. 176, 367 S.E.2d 626, we considered the applica- 
tion of Rule 705 to a situation analogous to the one presently 
before us. In Allen, the defense’s expert witness relied upon mate- 
rial in a prior psychiatric report, yet the expert witness disagreed 
with the ultimate diagnosis in this report and formed his own. We 
reasoned that cross-examination by the State concerning the pre- 
vious, differing diagnosis was proper, as Rule 705 provides for 
cross-examination on the underlying facts and data used by an 
expert in reaching his expert opinion. 
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Simpson, 341 N.C. at 355, 462 S.E.2d at 213. In Stmpson, which pre- 
sented the same issue, we found Allen dispositive. We further noted 
that 


[ijt was not necessary, as defendant argues, for [the defense 
expert] to rely on the actual, differing diagnosis. Pursuant to 
Rule 705, [the defense expert] was properly cross-examined 
about other diagnoses contained within psychiatric reports upon 
which she relied, although she ultimately formed a differing 
diagnosis. 


Id. 


In the case at bar, because Dr. Billinsky relied on the work of Dr. 
Varley, Rule 705 permitted the prosecutor to cross-examine Dr. 
Billinsky about Dr. Varley’s conclusions, including those with which 
Dr. Billinsky disagreed. This assignment of error is overruled. 


VI. 


[10] In his next assignment of error, defendant contends that the 
trial court erred by submitting as a mitigating circumstance that de- 
fendant had no significant history of prior criminal activity, N.C.G.S. 
§ 15A-2000(f)(1) (Supp. 1995). Defendant originally requested sub- 
mission of the (f)(1) circumstance. Then, prior to the State’s rebuttal 
at the capital sentencing proceeding, defendant asked to withdraw 
that request, stating that the (f)(1) circumstance was not a proper 
mitigating circumstance based on the evidence of defendant’s crimi- 
nal history. The court denied defendant’s request and allowed the 
State to present, in rebuttal, evidence of a prior rape allegedly com- 
mitted by defendant. The court instructed the jury that in considering 
whether the (f)(1) mitigating circumstance exists, it could consider 
the following criminal activity: breaking and entering in 1976; escape 
in 1976, 1977, and 1979; breaking and entering and larceny in 1989; 
driving while impaired; and the alleged sexual assaults and/or rapes 
against Lambert, Hamrick, and Corter. Defendant claims the jury also 
heard evidence of extensive illegal drug use. We conclude that the 
court’s submission of the circumstance constituted harmless error. 


The test governing the decision to submit the (f)(1) mitigator 
is “whether a rational jury could conclude that defendant had 
no significant history of prior criminal activity.” State v. Wilson, 
322 N.C. 117, 143, 367 S.E.2d 589, 604 (1988). If so, the trial court 
has no discretion; the statutory mitigating circumstance must be 
submitted to the jury, without regard to the wishes of the State or 
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the defendant. State v. Lloyd, 321 N.C. 301, 364 S.E.2d 316, sen- 
tence vacated on other grounds, 488 U.S. 807, 102 L. Ed. 2d 18 
(1988). 


State v. Walker, 343 N.C. 216, 2238, 469 S.E.2d 919, 922 (1996). In 
Walker, we held that 


(ajssuming arguendo, however, that it was error for the trial 
court to submit the (f)(1) no significant history mitigating cir- 
cumstance based on the evidence in this case and that defendant 
objected to its submission, we conclude that it was not prejudi- 
cial to defendant. The fact that a statutory mitigating circum- 
stance has been erroneously submitted by the trial court, but 
rejected by the jury, is not tantamount to the jury having found an 
aggravating circumstance. 


Absent extraordinary facts not present in this case, the erro- 
neous submission of a mitigating circumstance is harmless. We 
caution our trial courts and prosecutors, however, that prosecu- 
tors must not argue to the jury that a defendant has requested 
that a particular mitigating circumstance be submitted or has 
sought to have the jury find that circumstance, when the defend- 
ant has in fact objected to the submission of that particular miti- 
gating circumstance. Additionally, the better practice when a 
defendant has objected to the submission of a particular mitigat- 
ing circumstance is for the trial court to instruct the jury that the 
defendant did not request that the mitigating circumstance be 
submitted. In such instances, the trial court also should inform 
the jury that the submission of the mitigating circumstance is 
required as a matter of law because there is some evidence from 
which the jury could, but is not required to, find the mitigating 
circumstance to exist. 


Id. at 223-24, 469 S.E.2d at 923. 


In the case at bar, the prosecutor never argued to the jury that 
defendant requested the N.C.G.S. § 15A-2000(f)(1) circumstance be 
submitted or that defendant sought to have the jury find that circum- 
stance. The prosecutor did argue that the defense would contend that 
the defense had met its “burden that certain mitigating circumstances 
exist” and that the jury must decide whether the defense has “satis- 
fied you of the existence of any mitigating circumstances.” These 
arguments do not focus on the (f)(1) circumstance as having been 
requested by defendant and, therefore, did not prejudice defendant. 
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For the foregoing reasons, we conclude that, assuming arguendo 
that it was error for the trial court to submit the (f)(1) no significant 
history of prior criminal activity mitigating circumstance based on 
the evidence in this case, such error was not prejudicial to defendant. 


VII. 


Defendant also argues two “preservation issues.” This Court has 
previously held adversely to defendant's position on these issues. We 
decline to overrule these prior decisions, and we find no prejudicial 
error. However, these assignments of error are preserved for any nec- 
essary future review by a federal court. 


[11] First, defendant contends that the trial court’s instruction on the 
aggravating circumstance that the murder was especially heinous, 
atrocious, or cruel, N.C.G.S. § 15A-2000(e)(9), was unconstitutionally 
vague. The court followed the pattern jury instruction for the (e)(9) 
circumstance. See N.C.P..—Crim. 150.10, at 22-24 (1995). 


Because these jury instructions incorporate narrowing defini- 
tions adopted by this Court and expressly approved by the United 
States Supreme Court, or are of the tenor of the definitions 
approved, we reaffirm that these instructions provide constitu- 
tionally sufficient guidance to the jury. 


State v. Syriani, 333 N.C. 350, 391-92, 428 S.E.2d 118, 141, cert. 
denied, — U.S. —, 126 L. Ed. 2d 341 (1998). This assignment of error 
is overruled. 


[12] Second, defendant contends that the trial court erred in instruct- 
ing that each juror was allowed, rather than required, to consider the 
mitigating circumstances found to exist when weighing the aggravat- 
ing circumstances against the mitigating circumstances. This Court 
approved the trial court’s instruction in State v. Skipper, 337 N.C. 1, 
446 S.E.2d 252 (1994), cert. denied, —- U.S. —, 180 L. Ed. 2d 895 
(1995); State v. Lee, 335 N.C. 244, 439 S.E.2d 547. This assignment of 
error is overruled. 


VIII. 


[13] Having concluded that defendant’s trial and separate capital sen- 
tencing proceeding were free from prejudicial error, we turn to the 
duties reserved by N.C.G.S. § 15A-2000(d)(2) exclusively for this 
Court in capital cases. We have examined the record, transcripts 
and briefs and conclude that the evidence fully supports the aggra- 
vating circumstances found by the jury, that the murder was commit- 
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ted while defendant was engaged in first-degree kidnapping, second- 
degree burglary, and robbery with a dangerous weapon, N.C.G.S. 
§ 15A-2000(e)(5), and that the murder was especially heinous, atro- 
cious, or cruel, N.C.G.S. § 15A-2000(e)(9). Further, we find no indica- 
tion that the sentence of death was imposed under the influence of 
passion, prejudice, or any other arbitrary consideration. We must now 
turn to our final statutory duty of proportionality review. 


Although defendant made no argument that his sentence is 
disproportionate, we are nevertheless mandated by N.C.G.S. 
§ 15A-2000(d)(2) to conduct proportionality review. Proportionality 
review is designed to “eliminate the possibility that a person will be 
sentenced to die by the action of an aberrant jury.” State v. Holden, 
321 N.C. 125, 164-65, 362 S.E.2d 513, 537 (1987), cert. denied, 486 
U.S. 1061, 100 L. Ed. 2d 935 (1988). In conducting proportionality 
review, we determine whether “the sentence of death in the present 
case is excessive or disproportionate to the penalty imposed in simi- 
lar cases, considering both the crime and the defendant.” State v. 
Williams, 308 N.C. 47, 79, 301 S.E.2d 335, 355, cert. denied, 464 U.S. 
865, 78 L. Ed. 2d 177 (1983); accord N.C.G.S. § 15A-2000(d)(2). 
Whether the death penalty is disproportionate “ultimately rest[s] 
upon the ‘experienced judgments’ of the members of this Court.” 
State v. Green, 336 N.C. 142, 198, 443 S.E.2d 14, 47, cert. denied, — 
U.S. —, 1380 L. Ed. 2d 547 (1994). We do not conclude that the imposi- 
tion of the death penalty in this case is excessive or disproportionate. 


This case has several distinguishing factors. Defendant was con- 
victed on the theories of premeditation and deliberation and of lying 
in wait. “The finding of premeditation and deliberation indicates a 
more cold-blooded and calculated crime.” State v. Artis, 325 N.C. 278, 
341, 384 S.E.2d 470, 506 (1989), sentence vacated on other grounds, 
494 U.S. 1023, 108 L. Ed. 2d 604 (1990). Also, the victim was killed in 
her own home. A murder in the home “shocks the conscience, not 
only because a life was senselessly taken, but because it was taken 
[at] an especially private place, one [where] a person has a right to 
feel secure.” State v. Brown, 320 N.C. 179, 231, 358 $.E.2d 1, 34, cert. 
denied, 484 U.S. 970, 98 L. Ed. 2d 406 (1987). Further, the jury found 
that the murder was especially heinous, atrocious, or cruel. While this 
aggravating circumstance was also found in State v. Bondurant, 309 
N.C. 674, 309 S.E.2d 170 (1983), in which the Court found the death 
sentence to be disproportionate, in Bondurant, the Court focused on 
the fact that the killing, consisting of one gunshot wound to the head, 
was not “torturous” and focused on the defendant's attempt to obtain 
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medical assistance for the victim. In this case, defendant committed 
no such act of compassion. Instead, defendant left the victim in her 
bedroom unclothed, beaten, and bloody, with her hands tied behind 
her back. 


We conclude that the present case is more similar to certain cases 
in which we have found the death sentence proportionate than to 
those in which we have found the sentence disproportionate or those 
in which juries have consistently returned recommendations of life 
imprisonment. £.g., State v. Frye, 341 N.C. 470, 461 S.E.2d 664 (1995), 
cert. denied, — U.S. —, 184 L. Ed. 2d 526 (1996); State v. Rouse, 339 
N.C. 59, 451 S.E.2d 543 (1994), cert. denied, — U.S. —, 133 L. Ed. 2d 
60 (1995). 


Having considered and rejected all of defendant’s assignments of 
error, we hold that defendant received a fair trial and capital sen- 
tencing proceeding, free from prejudicial error. Comparing this case 
to similar capital cases and considering the crime and defendant, we 
hold that the sentence of death entered in the present case is not 
excessive or disproportionate. Therefore, the sentence of death 
entered against defendant must be and is left undisturbed. 


NO ERROR. 


Justice WEBB dissenting. 


I dissent from the majority because I believe it was error to admit 
evidence of two prior sexual assaults by the defendant. I believe the 
only use that could be made of this evidence was to prove the defend- 
ant’s character to show he acted in conformity therewith. This is in 
violation of N.C.G.S. § 8C-1, Rule 404(b). 


The majority quotes with approval the court’s instruction to the 
jury that it could consider the testimony only “to show motive, pur- 
pose, intent, opportunity to commit, and if there existed in defend- 
ant’s mind a plan, scheme, system, or design or preparation for the 
offense as to the charge of first-degree murder.” I do not believe evi- 
dence of previous assaults could prove any of these except by an 
inference that if the defendant committed the assaults he must 
have had these things in mind. This is what Rule 404(b) is designed to 
prevent. 


I vote for a new trial. 
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STATE OF NORTH CAROLINA v. WADE LARRY COLE 


No. 324A94 


(Filed 13 June 1996) 


1. Constitutional Law § 287 (NCI4th)— capital murder— 
motion of counsel to withdraw—denied—no denial of Sixth 
Amendment rights 


The trial court did not err in a first-degree murder prosecu- 
tion by not allowing trial counsel to withdraw where the attor- 
neys who had represented defendant in his first trial were 
appointed for the retrial; counsel described in their withdrawal 
motion disputes with defendant; defendant had accused them of 
conspiring with prosecutors, alleged that they wanted to see him 
executed, and alleged that exhibits had been altered; defendant 
had become violent during their last conference, tearing pages 
from a tablet, ordering them from the room, and threatening to 
fight them; and counsel added at the hearing that defendant was 
not cooperative, that he had lost all confidence in them and did 
not believe that they had his best interest at heart, and that two 
other attorneys had agreed to serve as counsel. A review of the 
transcript and record of the trial reveals that defense counsel 
zealously represented their client and that any disputes were 
resolved before trial, and there is no indication that defendant’s 
outburst a week prior to his trial adversely affected the represen- 
tation of defendant by his attorneys at trial. Defendant’s Sixth 
Amendment guarantee of effective assistance of counsel was not 
violated. 


Am Jur 2d, Attorneys at Law §§ 168, 173-175; Criminal 
Law §§ 984-987. 


Attorney’s refusal to accept appointment to defend 
indigent, or to proceed in such defense, as contempt. 36 
ALR3d 1221. 


Indigent accused’s right to choose particular counsel 
appointed to assist him. 66 ALR3d 996. 


Power of court to change counsel appointed for indi- 
gent, against objections of accused and original counsel. 
3 ALR4th 1227. 
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Criminal Law § 78 (NCI4th)— capital murder—retrial— 
motion for change of venue—pretrial publicity 


The trial court did not abuse its discretion in a retrial for first- 
degree murder by denying defendant’s pretrial motion for a 
change of venue where defendant argued he could not receive a 
fair trial because the county was small and publicity for the first 
trial had been intense, adding that it would be difficult to select a 
jury with black members because so many of the potential black 
jurors in the county knew the victims. Defendant’s evidence con- 
sisted of newspaper articles on the first trial, which were essen- 
tially factual and were published almost four years prior to the 
retrial. Defendant also presented evidence that there were 
approximately 1,600 potential jurors left for the venire in his 
retrial, certainly a sufficient number from which to select an 
impartial jury of twelve. 


Am Jur 2d, Criminal Law §§ 372-397; Venue §§ 48 et seq. 


Pretrial publicity in criminal case as ground for change 
of venue. 33 ALR3d 17. 


Choice of venue to which transfer is to be had, where 
change is sought because of local prejudice. 50 ALR3d 
760. 


. Constitutional Law § 338 (NCI4th)— capital murder—no 


black jurors—Sixth Amendment challenge—fair cross sec- 
tion—no mistrial 


The trial court did not abuse its discretion by denying defend- 
ant’s motions for a mistrial and change of venue in a first-degree 
murder retrial where no black jurors had been seated at the time 
the motion was made. Defendant does not allege and the evi- 
dence does not show a Batson violation and there was no indica- 
tion that any potential juror was struck peremptorily on the basis 
of race or that any blacks were excluded from the jury venire; 
black persons were excluded from the jury for a variety of rea- 
sons ranging from health problems to views on the death penalty. 
Defendant essentially argues that he is entitled to have persons of 
his race serve on the jury that tries him, which may be a desirable 
goal, but is not required; what the law requires is that there be no 
systematic exclusion of certain constitutionally cognizable 
groups from the venire and that no potential juror be excluded 
from the petit jury on account of race or gender. Defendant here 
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has not shown that he did not receive the treatment that the law 
requires. 


Am Jur 2d, Jury §§ 7, 131-139, 156. 


Use of peremptory challenges to exclude ethnic and 
racial groups, other than black Americans, from criminal 
jury—post-Batson state cases. 20 ALR5th 398. 


Supreme Court’s views as to use of peremptory chal- 
lenges to exclude from jury persons belonging to same race 
as criminal] defendant. 90 L. Ed. 2d 1078. 


.Jury 203 (NCI4th)— capital murder—juror initially 
expressing bias against defendant—rehabilitated by judge 


The trial court did not abuse its discretion in a first-degree 
murder retrial by refusing to excuse a Juror who expressed bias 
against defendant where the juror first responded that he thought 
defendant was guilty but unambiguously responded after being 
questioned by the judge that he could put aside his knowledge of 
the case, that his knowledge of the case would not affect his abil- 
ity to render a fair and impartial verdict, and that he could base 
his verdict on the evidence presented at trial. 


Am Jur 2d, Jury §§ 266, 267, 289-292. 


Bias, prejudice, or conduct of individual member or 
members of jury panel as ground for challenge to array or 
to entire panel. 76 ALR2d 678. 


. Homicide § 333 (NCI4th)— involuntary manslaughter— 
stabbing—foreseeability 


The trial court did not err in a retrial for first-degree murder 
and manslaughter by denying defendant’s motion to dismiss the 
charge of involuntary manslaughter. It was not necessary that 
defendant foresee that the victim would die from the assault, just 
that he foresee that some serious injury might result, and the evi- 
dence shows that the victim was a fifty-seven year-old woman 
and that defendant was well aware of her state of health. It is rea- 
sonable that defendant would have foreseen that two stab 
wounds to a woman of her age and health would be injurious to 
her. 


Am Jur 2d, Homicide §§ 474, 496; Trial §§ 1077-1079, 
1093, 1121, 1123. 
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Necessity that trial court charge upon motive in homi- 
cide case. 71 ALR2d 1025. 


Propriety of manslaughter conviction in prosecution 
for murder, absent proof of necessary elements of 
manslaughter. 19 ALR4th 861. 


. Evidence and Witnesses § 2182 (NCI4th)— capital mur- 


der—defense expert—range of possible blood alcohol 
level—excluded 


The trial court did not err in a first-degree murder retrial by 
prohibiting a defense expert from testifying about the range of 
defendant’s possible blood-alcohol level at the time of the alleged 
offense where the expert testified that he based his estimate on 
information received from defendant and standard considera- 
tions such as defendant’s weight, but defendant testified that he 
did not know the quantity of liquor he consumed or the percent- 
age of alcohol in the liquor, there was uncertainty concerning 
defendant's actual weight at the time of the homicides, and the 
expert used the average rate of metabolism in his calculations 
rather than defendant’s actual rate, but admitted during voir dire 
that the rate of metabolism might vary considerably among indi- 
viduals. There was an inadequate basis for the opinion. 


Am Jur 2d, Expert and Opinion Evidence §§ 6, 32-36, 
214-216, 228-232. 


Qualification as expert to testify as to findings or 
results of scientific test to determine alcoholic content of 
blood. 77 ALR2d 971. 


. Criminal Law § 460 (NCI4th)— capital murder—closing 


argument—speculation on defendant’s blood alcohol 
level—no gross impropriety 

There was no gross impropriety in the prosecutor's closing 
argument in a first-degree murder retrial requiring intervention ex 
mero motu where the court had excluded expert testimony 
regarding the range of defendant’s blood alcohol level and the 
prosecutor speculated as to defendant’s blood alcohol level. 


Am Jur 2d, Trial §§ 533, 534, 555, 564, 615. 
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Criminal Law § 441 (NCI4th)— capital murder—prosecu- 
tor’s argument—credibility of witness 

The trial court did not err in a first-degree murder retrial by 
not intervening ex mero motu in a portion of the prosecutor's 
closing argument in which it was argued that the jury should not 
credit an expert’s testimony. 


Am Jur 2d, Trial §§ 544, 555, 695. 


. Evidence and Witnesses § 668 (NC14th)— capital murder— 


cross-examination—no plain error 


There was no plain error in a first-degree murder retrial in 
allowing the State to elicit testimony on cross-examination that 
one of defendant’s character witnesses, a police captain, knew 
defendant’s brother because he had arrested him on a number of 
occasions. 


Am Jur 2d, Witnesses §§ 811-823. 


Cross-examination by leading questions of witness 
friendly to or biased in favor of cross-examiner. 38 ALR2d 
952. 


Use of unrelated misdemeanor conviction (other than 
for traffic offense) to impeach general credibility of wit- 
ness in state civil case. 97 ALR3d 1150. 


Criminal Law § 1339 (NCI4th)— capital sentencing—aggra- 
vating circumstance—course of conduct 


The trial court did not err in a first-degree murder retrial by 
submitting as an aggravating circumstance that the murder was 
part of a violent course of conduct that included defendant's com- 
mission of another crime of violence against another person 
where there was sufficient evidence of the other crime of vio- 
lence, involuntary manslaughter with regard to the murder vic- 
tim’s mother, and the evidence showed a violent course of con- 
duct in that the manslaughter victim was stabbed when she 
attempted to intervene while defendant was stabbing her daugh- 
ter. The stabbings were very close in time and defendant used the 
same modus operandi in that he stabbed them both with a knife. 


Am Jur 2d, Criminal Law §§ 598, 599, 609, 627, 628. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that in 


404 


11. 


12. 


IN THE SUPREME COURT 


STATE v. COLE 
[343 N.C. 399 (1996)] 


committing murder, defendant created risk of death or 
injury to more than one person, to many persons, and the 
like—post-Gregg cases. 64 ALR4th 837. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that 
defendant was previously convicted of or committed other 
violent offense, had history of violent conduct, posed con- 
tinuing threat to society, and the like—post-Gregg cases. 
65 ALR4th 838. 


Sufficiency of evidence, for death penalty purposes, to 
establish statutory aggravating circumstance that murder 
was committed in course of committing, attempting, or 
fleeing from other offense, and the like—post-Gregg cases. 
67 ALR4th 887. 


Criminal Law § 1339 (NCI4th)— capital sentenc- 
ing—aggravating circumstances—course of conduct— 
instructions 


Instructions in a capital murder prosecution defining the 
aggravating circumstance that the murder was part of a course of 
conduct involving commission of a crime of violence against 
another person were not unconstitutionally vague. 


Am Jur 2d, Criminal Law §§ 598, 599, 609. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that in 
committing murder, defendant created risk of death or 
injury to more than one person, to many persons, and the 
like—post-Gregg cases. 64 ALR4th 837. 


Sufficiency of evidence, for death penalty purposes, to 
establish statutory aggravating circumstance that murder 
was committed in course of committing, attempting, or 
fleeing from other offense, and the like—post-Gregg cases. 
67 ALR4th 887. 


Criminal Law § 680 (NCI4th)— capital sentencing— 
peremptory instruction not given—defendant’s good 
character 


The trial court did not err in a first-degree murder retrial 


where defendant contended that the court erred by not giving a 
peremptory instruction on the nonstatutory mitigating circum- 


13. 


14. 
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stance that defendant is a person of good character in the com- 
munity in which he lives because the court gave the instruction 
after initially declining. Although defendant contends that the use 
of the word “and” rather than “as” in the phrase “...if...you find the 
facts to be and all the evidence tends to show...” increased his 
burden of persuasion and was not a peremptory instruction, the 
use of “and” was a lapsus linguae and did not have a prejudicial 
effect on defendant. 


Am Jur 2d, Criminal Law §§ 598, 599; Trial § 1350. 


Criminal Law §§ 1320, 1360 (NCI4th)— capital sentenc- 
ing—mitigating circumstances—only some_ evidence 
mentioned 


There was no error in a first-degree murder retrial where 
defendant contended that the trial court erred by limiting the 
causes of the mitigating circumstance of impaired capacity to cer- 
tain specified causes that omitted other causes supported by the 
uncontradicted evidence. A trial judge’s mention of only some of 
the evidence supporting a mitigating circumstance does not pre- 
clude jurors from considering other evidence that might support 
such a circumstance. 


Am Jur 2d, Criminal Law §§ 598, 599; Trial §§ 1279, 
1280. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


Criminal Law § 1343 (NCI4th)— capital sentencing—espe- 
cially heinous, atrocious, or cruel—not unconstitutionally 
vague 

The jury’s determination in a first-degree murder retrial that 
the murder was especially heinous, atrocious, or cruel was not 
based on unconstitutionally vague instructions. 


Am Jur 2d, Criminal Law §§ 609, 627, 628; Trial §§ 1124, 
1138. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 
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Criminal Law § 1351 (NCI4th)— capital sentencing— 
mitigating circumstance—burden of proof—not 
unconstitutional 


The trial court’s instructions in a first-degree murder retrial 
defining the burden of proof applicable to mitigating circum- 
stances did not violate the Fifth, Sixth, Eighth, and Fourteenth 
Amendments to the United States Constitution. 


Am Jur 2d, Criminal Law §§ 598, 599; Trial §§ 1184, 
1202, 1289-1292. 


Criminal Law § 1363 (NCI4th)— capital sentencing—miti- 
gating circumstances—value 


The trial court in a first-degree murder retrial did not violate 
the Eighth and Fourteenth Amendments to the United States 
Constitution by allowing the jury to refuse to give effect to miti- 
gating evidence if the jury deemed it did not have mitigating 
value. 


Am Jur 2d, Trial §§ 1759, 1760. 


Criminal Law § 1363 (NCI 4th)— capital sentencing—miti- 
gating circumstances—value 


The trial court did not err in a first-degree murder retrial by 
allowing jurors not to give effect to mitigating circumstances 
found by the jurors. 


Am Jur 2d, Trial §§ 1759, 1760. 


Criminal Law § 1373 (NCI4th)— death sentence—not 
disproportionate 


A death sentence in a first-degree murder retrial was not dis- 
proportionate where the record fully supports the two aggravat- 
ing circumstances found by the jury, there is no indication that 
the sentence of death was imposed under the influence of pas- 
sion, prejudice, or any other arbitrary consideration, this case is 
not substantially similar to any of the cases in which the death 
penalty was found disproportionate, and this case is similar to 
certain cases in which the death sentence was found proportion- 
ate. North Carolina has never found disproportionality in a case 
in which the defendant was found guilty for the death of more 
than one person, multiple aggravating circumstances were found 
to exist in only one case where the death sentence was found dis- 
proportionate, and the especially heinous, atrocious, or cruel 
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aggravating circumstance has been found as the sole aggravating 
circumstance in many cases where the death sentence was found 
proportionate. 


Am Jur 2d, Criminal Law §§ 609, 627-629. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that in 
committing murder, defendant created risk of death or 
injury to more than one person, to many persons, and the 
like—post-Gregg cases. 64 ALR4th 837. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Beaty, J., at the 31 May 
1994 Criminal Session of Superior Court, Camden County, upon a jury 
verdict of guilty of first-degree murder. Defendant’s motion to bypass 
the Court of Appeals as to an additional judgment for involuntary 
manslaughter was allowed on 6 September 1995. Heard in the 
Supreme Court 13 March 1996. 


Michael Fi Easley, Attorney General, by Ellen B. Scouten, 
Special Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Benjamin 
Sendor, Assistant Appellate Defender, for defendant-appellant. 


FRYE, Justice. 


Defendant, Wade Larry Cole, was indicted on 27 June 1988 for 
two counts of murder. He was tried capitally in July 1989, found 
guilty of one count of first-degree murder and another count of invol- 
untary manslaughter, and sentenced to death and ten years’ impris- 
onment. On appeal, we awarded defendant a new trial. State v. Cole, 
331 N.C. 272, 415 S.E.2d 716 (1992). During defendant’s second capi- 
tal trial, the jury returned verdicts of guilty on one count of first- 
degree murder and guilty on one count of involuntary manslaughter. 
During a capital sentencing proceeding conducted pursuant to 
N.C.G.S. § 154-2000, the jury recommended a sentence of death for 
the first-degree murder conviction. The jury found as aggravating cir- 
cumstances that the murder was especially heinous, atrocious, or 
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cruel and that the murder was part of a course of conduct involving 
other crimes of violence against another person. The jury also found 
nine of the ten statutory and nonstatutory mitigating circumstances 
submitted to it. The trial judge imposed a sentence of two years’ 
imprisonment for the involuntary manslaughter conviction and, in 
accordance with the jury recommendation, imposed a sentence of 
death for the first-degree murder conviction. 


Defendant makes sixteen arguments on appeal to this Court. We 
reject each of these arguments and conclude that defendant's trial 
and capital sentencing proceeding were free of prejudicial error and 
that the death sentence is not disproportionate. Accordingly, we 
uphold defendant’s convictions of first-degree murder and involun- 
tary manslaughter as well as defendant's sentences of two years’ 
imprisonment and death. 


The State’s evidence presented at trial tended to show the fol- 
lowing facts and circumstances: Theresa Graham, thirty-two years 
old, lived in a house in Camden County with Hattie Graham (Ms. 
Graham), her fifty-seven-year-old mother; defendant; and defendant’s 
and Theresa’s two children, Rod and Assunta Graham, ages eleven 
and two, respectively. On 22 June 1988, William Bowser, Theresa’s 
twelve-year-old cousin, was spending the night at the Graham resi- 
dence. Defendant came home from work at around 5:30 p.m. on that 
evening. Upon entering the house, he asked where dinner was and 
then hit Theresa with his fist. Defendant then went outside, and 
Theresa followed him asking why he had hit her. Once outside, 
defendant began hitting Theresa again. Her mother followed and 
attempted to stop defendant from striking her daughter. Defendant 
then struck Ms. Graham, who fell and hit her head against the door of 
defendant’s automobile. Rod and Bowser helped Ms. Graham into the 
house, and she called the police. 


When Deputies Lilly and Vick of the Camden County Sheriff’s 
Department arrived at the Graham residence, defendant and Theresa 
were arguing. Theresa had a black eye and a bruised face. Theresa 
remained with the children while the deputies transported defendant 
and Ms. Graham in separate vehicles to the magistrate’s office. At the 
magistrate’s office, a warrant was issued for defendant’s arrest for the 
assault of Ms. Graham. Defendant posted bond and was released with 
instructions that he not return to the Graham residence except to 
retrieve his automobile. Police officers accompanied defendant back 
to the residence to retrieve his automobile and stayed until defendant 
left shortly before midnight. 
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At approximately 1:36 a.m. on 23 June 1988, a police dispatcher in 
Elizabeth City received a call from Ms. Graham, who sounded excited 
and out of breath. Ms. Graham stated that her daughter was on the 
front porch dead and that defendant had shot her. Ms. Graham also 
told the dispatcher that she had tried to stop the attack but that 
defendant had knocked her down. The dispatcher contacted Deputy 
Vick, who then contacted Ms. Graham. After talking to Ms. Graham, 
Deputy Vick returned to the Graham residence. On his way, the 
deputy radioed a description of defendant and his vehicle to other 
law enforcement officers. 


When Deputy Vick arrived at the Graham residence, he found 
Theresa lying face-down on the floor of the screened porch and a 
knife lying on top of her neck; Theresa had no pulse. The three chil- 
dren then ran from the house. Deputy Vick entered the house and 
found Ms. Graham slumped over on the couch. 


After other officers arrived, Deputy Vick took the children to the 
Sheriff's Department and interviewed them: Bowser stated that he 
was asleep on the couch when he heard a loud crash and saw defend- 
ant break through the back door. According to Bowser, defendant, 
armed with a .22-caliber rifle, snatched the telephone cord out of the 
wall, went to Theresa's bedroom, pulled Theresa from the bed, and 
shot her. Defendant kept beating Theresa as he dragged her into the 
dining room. Defendant then went into the kitchen, grabbed a knife, 
returned to the dining room, and began stabbing Theresa. At some 
point, Ms. Graham tried to intervene, and defendant stabbed her. 
Defendant then took Theresa onto the porch and resumed stabbing 
her. He eventually stopped; yelled, “I told you I was going to kill you”; 
then left the Graham residence. After defendant left, Bowser recon- 
nected the phone, and Ms. Graham called the Sheriff. After talking to 
Deputy Vick on the telephone, Ms. Graham stopped breathing. 
Bowser and Rod went to Rod’s room and hid under the bed until they 
heard Deputy Vick arrive at the residence. 


At 3:23 a.m., an officer saw defendant's automobile, stopped 
defendant, and placed him under arrest. When approached by the offi- 
cer, defendant asked, “Is she dead, man?” The officer smelled alcohol 
on defendant’s breath, and it was apparent to him that defendant had 
been drinking. 


The medical examiner determined that Theresa had received over 
one hundred stab wounds to her body, some of which were defensive 
wounds. Twenty-eight of the stab wounds had penetrated her internal 
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body cavity, and many of them could have been fatal. There was one 
incised knife wound to the heart, as well as knife wounds to her 
spleen, liver, lungs, kidneys, and small intestines. Theresa also suf- 
fered two gunshot wounds: one to the right front part of her cheek 
and one to her left leg. The wound to her cheek was not fatal, but the 
gun had been placed in close proximity to her face when it was fired. 


Ms. Graham had a single stab wound that penetrated her right 
breast as well as a stab wound to her left arm. She also had scrapes 
and bruises on her chest and lips. The medical examiner determined 
that Ms. Graham had severe coronary atherosclerosis, or hardening of 
the arteries of the heart, indicating heart disease. The cause of death 
was cardiac arrhythmia, or abnormal heart rhythm precipitated by 
stress; severe coronary disease was a major factor of her death. The 
stress on her heart was caused by the receiving of blunt-force injuries 
caused by blows to her lips, chest, head, right breast, and left arm. 


Defendant testified at trial. He stated that when he got off work 
on the evening of the killings, he consumed some wine and smoked a 
marijuana cigarette before returning home. He and Theresa fought 
because she told him to “kiss her a—” when he asked about dinner. 
After he was released for assaulting Ms. Graham, defendant pur- 
chased more wine. After drinking the alcohol, he called Theresa, and 
she sounded out of breath. Defendant testified that he heard the 
couch squeaking, and thinking she was having sex with a neighbor, he 
became angry. Defendant further testified that he then drove to the 
house, and when he walked up, he thought he heard Theresa breath- 
ing heavily, the couch or bed squeaking, and a male voice. Defendant 
went back to his truck, got his rifle, and returned to the house. 


According to defendant, when he got to the house, he found 
Theresa in bed with Bowser, and he lost control. Defendant admitted 
shooting and stabbing Theresa but denied stabbing Ms. Graham. He 
testified that when he realized what he was doing, he stopped, threw 
down the knife, and drove to Elizabeth City where he slept for an 
hour. Defendant also denied that he said, “I told you I was going to kill 
you,” after he stabbed Theresa. 


Defendant’s motion to dismiss both counts of murder, made at the 
close of all the evidence and renewed after the jury verdicts were 
announced, was denied by the trial court. The jury returned verdicts 
finding defendant guilty of the first-degree murder of Theresa 
Graham and of the involuntary manslaughter of Ms. Graham. 
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[1] As his first argument, defendant contends that the trial judge 
erred by not allowing his trial counsel to withdraw from the case. 
Defense counsel filed a pretrial motion to withdraw on 23 May 1994, 
one week before the trial was to begin. The motion was denied. 
Defendant argues that the record shows that the criteria for with- 
drawal were amply satisfied and that his Sixth Amendment right to 
effective assistance of counsel, as guaranteed under the United States 
Constitution, was violated. We disagree that defendant’s right to 
effective assistance of counsel was violated. 


Attorneys Lennie Hughes and O.C. Abbott represented defendant 
in the first trial. They were appointed for his retrial. In the withdrawal 
motion, filed 23 May 1994, counsel described disputes that they had 
with defendant during their 19 and 20 May 1994 visits with him. 
According to his attorneys, defendant accused them of conspiring 
with prosecutors, alleged that they wanted to see him executed, and 
alleged that exhibits had been altered. During the last conference 
with defendant, he became violent, tore some pages from Hughes’ 
tablet, ordered the attorneys out of the room, and threatened to fight 
them. 


Judge James C. Davis heard the motion to withdraw, at which 
time counsel added that defendant was not cooperative. According to 
his attorneys, defendant had lost all confidence in them and did not 
believe they had his best interest at heart. Defense counsel also 
pointed out that two other attorneys had agreed to serve as counsel. 
When defendant was addressed by the court, he stated that counsel 
had not subpoenaed certain witnesses and that the evidence had been 
altered. 


The trial court may permit counsel to withdraw where good cause 
is shown. N.C.G.S. § 154-144 (1988). Assuming arguendo that defense 
counsel did show good cause for their removal, defendant has not 
shown that he received ineffective assistance of counsel. Our review 
of the transcript and record reveals that defense counsel zealously 
represented their client and that any disputes between counsel and 
defendant were resolved before trial. We find no indication that 
defendant refused to cooperate with his attorneys or that defendant’s 
outburst a week prior to his capital trial adversely affected the repre- 
sentation of defendant by his attorneys at trial. Accordingly, we con- 
clude that defendant’s Sixth Amendment guarantee of effective assist- 
ance of counsel was not violated. See State v. Robinson, 330 N.C. 1, 
12, 409 S.E.2d 288, 294 (1991) (denial of defense counsel’s motion to 
withdraw where defendant failed to show prejudice). 
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[2] In his second argument, defendant contends that the trial court 
erred by denying his pretrial motions for a change of venue and sub- 
sequent motion for a mistrial. During pretrial motions, defendant 
moved for a change of venue, arguing primarily that because the 
county was so small and because publicity for the first trial had been 
so intense, defendant could not receive a fair trial. Defendant added, 
as an aside, that he believed that because so many potential black 
jurors in rural Camden County knew the victims, it would be difficult 
to select a jury with black members. He noted that there were no 
black jurors in defendant’s first trial. Initially, the trial court ordered 
that the case be moved to Chowan County for logistical reasons but 
that the jurors be selected from Camden County. Subsequently, how- 
ever, defendant’s trial was ordered back to Camden County, again for 
logistical reasons. 


We consider first the denial of defendant’s motion for change of 
venue. In State v. Yelverton, 334 N.C. 532, 434 S.E.2d 183 (1993), this 
Court said: 


When “the court determines that there exists in the county in 
which the prosecution is pending so great a prejudice against the 
defendant that he cannot obtain a fair and impartial trial,” the 
trial court must either transfer the case to another county or 
order a special venire. N.C.G.S. § 15A-957 (1988). ... 


The test for determining whether venue should be changed is 
whether “it is reasonably likely that prospective jurors would 
base their decision in the case upon pre-trial information rather 
than the evidence presented at trial and would be unable to 
remove from their minds any preconceived impressions they 
might have formed.” Jd. at 255, 307 S.E.2d at 347. The burden of 
proving the existence of a reasonable likelihood that he cannot 
receive a fair trial because of prejudice against him in the county 
in which he is to be tried rests upon the defendant. State v. 
Madric, 328 N.C. 223, 226, 400 S.E.2d 31, 33 (1991)... . The deter- 
mination of whether a defendant has carried his burden of show- 
ing that pre-trial publicity precluded him from receiving a fair 
trial rests within the trial court’s sound discretion. Madric, 328 
N.C. at 226, 400 S.E.2d at 33. The trial court has discretion, how- 
ever, only in exercising its sound judgment as to the weight and 
credibility of the information before it, including evidence of such 
publicity and jurors’ averments that they were ignorant of it or 
could be objective in spite of it. When the trial court concludes, 
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based upon its sound assessment of the information before it, 
that the defendant has made a sufficient showing of prejudice, it 
must grant defendant’s motion as a matter of law. See State v. 
Abbott, 320 N.C. 475, 478, 358 S.E.2d 365, 368 (1987). 


Yelverton, 334 N.C. at 539-40, 434 5.E.2d at 187. 


In the instant case, defendant did not prove that there was a rea- 
sonable likelihood that he could not receive a fair trial because of 
prejudice against him in Camden County. Although defendant makes 
much mention of a potential imbalance of racial composition in the 
trial in his brief to this Court, the thrust of his argument to the trial 
court was that the size of the county and the amount of pretrial pub- 
licity would make it difficult for defendant to receive a fair trial. After 
review of the materials presented to the trial court, we conclude that 
the trial court did not abuse its discretion. Defendant’s evidence con- 
sisted of newspaper articles on the first trial. These articles, which 
appear to be essentially factual in nature, were published almost four 
years prior to defendant’s retrial. This Court has consistently held 
that where defendant shows only that the publicity surrounding his 
case consists of such factual, noninflammatory news stories, a trial 
court’s denial of a change of venue is proper. See, e.g., State v. 
Richardson, 308 N.C. 470, 478, 302 S.E.2d 799, 804 (1983); State v. 
Oliver, 302 N.C. 28, 36-37, 274 S.E.2d 183, 189-90 (1981). Defendant 
also presented evidence that there were approximately 1,600 poten- 
tial jurors left for the venire in his retrial. We conclude that this was 
certainly a sufficient number from which to select an impartial jury of 
twelve. Accordingly, defendant’s motion for change of venue was 
properly denied. 


[3] We now address the denial of defendant’s motion for mistrial. 
Before defendant moved for a mistrial, sixteen black jurors were 
interviewed by the trial court. Thirteen knew defendant, the victims, 
or both. Nine of the thirteen who Knew defendant or the victims were 
struck because of their familiarity with one or both victims or defend- 
ant, three were struck because of their views on the death penalty, 
and one was struck peremptorily. Of the three who did not know 
defendant or the victims, one was excused for opposition to the death 
penalty and the other two for health reasons. At this point, no black 
person had been seated on the jury or questioned by defendant. 
Defendant moved for a mistrial, arguing that there was a systematic 
exclusion of blacks from the jury and that a cross-section of the com- 
munity was not being presented. The motion was denied by the trial 
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court. After the denial of the motion, three more black jurors were 
interviewed. Two of the prospective jurors knew defendant or the vic- 
tims. One was excused peremptorily by the State, and the other two 
prospective jurors were excused peremptorily by defendant. The 
process resulted in a jury consisting of no black members. 


On appeal, defendant contends that the failure to grant his 
motion for change of venue was prejudicial in that it resulted in the 
systematic exclusion of black jurors in violation of the Sixth 
Amendment to the United States Constitution. On this basis, defend- 
ant contends that the trial court erred by not granting his motion for 
mistrial. It is important to emphasize that defendant does not allege 
and the evidence does not show that the prosecutor excused jurors 
on the basis of race in violation of Batson v. Kentucky, 476 U.S. 79, 
90 L. Ed. 2d 69 (1986). In the instant case, we are not convinced that 
defendant was entitled to a mistrial or that the denial of defendant’s 
motion for change of venue resulted in a violation of the Sixth 
Amendment to the United States Constitution. 


The Sixth Amendment to the United States Constitution prohibits 
the arbitrary exclusion of certain groups or classes of citizens from 
the jury in federal and state cases. Defendant concedes, however, that 
the United States Supreme Court has held that the fair cross-section 
requirement of the Sixth Amendment applies only to the selection of 
jury venires and panels and not to the selection of petit juries chosen 
from those panels or venires. Taylor v. Louisiana, 419 U.S. 522, 42 L. 
Ed. 2d 690 (1975). He also concedes that we have adhered to this posi- 
tion taken by the United States Supreme Court and have not extended 
the fair cross-section analysis to petit juries. State v. Fullwood, 323 
N.C, 371, 882, 373 $.E.2d 518, 525 (1988), sentence vacated on other 
grounds, 494 U.S. 1022, 108 L. Ed. 2d 602 (1990). The exclusion of a 
cognizable group from the petit jury by challenges for cause and 
peremptory challenges is not a violation of the right to an impartial 
jury as guaranteed by the Sixth Amendment. Lockhart v. McCree, 476 
U.S. 162, 173, 90 L. Ed. 2d 137, 147-48 (1986). As defendant further 
concedes in his brief, this Court has stated that a defendant does not 
have a right to a jury with a racial composition that mirrors that of the 
community or even to have one member of defendant’s race on the 
jury. State v. Matthews, 295 N.C. 265, 245 S.E.2d 727 (1978), cert. 
denied, 439 U.S. 1128, 59 L. Ed. 2d 90 (1979). 


Defendant contends that his claim is different and, therefore, is 
not governed by this precedent because the denial of the change of 
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venue excluded blacks as effectively and as systematically as if they 
had been struck for cause or peremptorily on the basis of race, or as 
if they had been excluded from the jury pool because of race in the 
selection of the pool. We disagree with defendant’s contention. Black 
persons were struck from the jury for a variety of reasons ranging 
from health problems to views on the death penalty. As we stated ear- 
lier, there was no indication that any potential juror was struck 
peremptorily on the basis of race. Nor is there any indication that 
blacks were excluded from the jury venire. 


Our decision in this case is informed by the Court’s discussion of 
a somewhat similar argument made by the defendant in State v. 
Elkerson, 304 N.C. 658, 285 S.E.2d 784 (1982). In Elkerson, the defend- 
ant argued that more blacks should have been included in the venire 
because a disproportionate number of blacks would be removed from 
the jury because of their views on the death penalty. As in the instant 
case, defendant did not show that any discrimination on the basis of 
race had taken place in the drawing or selection of the jury panel. /d. 
at 664, 285 S.E.2d at 788. This Court found no error in Elkerson’s trial. 
Like the defendant in Elkerson, defendant in the instant case is essen- 
tially arguing that he is entitled to have persons of his race serve on 
the jury that tries him. While this may be a desirable goal, the law 
does not require it. What the law requires is that there be no system- 
atic exclusion of certain constitutionally cognizable groups from the 
venire and that no potential juror be excluded from the petit jury on 
account of race or gender. Defendant has not shown that he did not 
receive the treatment that the law requires. Accordingly, we con- 
clude that the trial court did not err in denying defendant’s motion for 
mistrial. 


[4] As defendant’s third argument, he contends that the trial court 
erred by refusing to excuse a juror who expressed bias against him. 
Defendant attempted to strike prospective juror Leslie Ethridge for 
cause. The trial judge denied defendant’s request. Defendant asserts 
that it was clear during voir dire that Ethridge had formed the belief 
that defendant had committed the crime and, therefore, that the trial 
court erred by not excusing him. We disagree. 


This Court has consistently held that where the fitness of a juror 
is arguable, “the granting of a challenge for cause rests in the sound 
discretion of the trial court.” State v. Cunningham, 333 N.C. 744, 753, 
429 §.E.2d 718, 723 (1993). In the instant case, the juror first 
responded that he thought defendant was guilty; however, after being 


416 IN THE SUPREME COURT 


STATE v. COLE 
[343 N.C. 399 (1996)] 


questioned by the trial court, he unambiguously responded that he 
could put aside his knowledge of the case, that his knowledge would 
not affect his ability to render a fair and impartial verdict, and that he 
could base his verdict on the evidence presented at trial. We conclude 
that the trial judge did not abuse his discretion by denying defend- 
ant’s motion to strike Ethridge for cause. 


[5] Defendant, in his fourth argument, contends that the trial court 
erred by denying his motion to dismiss the charge of involuntary 
manslaughter. The trial judge instructed the jury that it could find 
defendant guilty of involuntary manslaughter based on one of two 
theories: (1) an unlawful act not amounting to a felony, or (2) culpa- 
ble negligence. At defendant’s request, the trial judge also instructed 
the jury on foreseeability as a requirement to find proximate cause 
under the theory of culpable negligence. Defendant argues that there 
was insufficient evidence to support his conviction on the theory of 
culpable negligence because there was no evidence of foreseeability. 
The State argues that foreseeability is not an essential element of 
proximate cause. We disagree with the State’s contention, but 
nonetheless find no error. 


AS we stated in State v. Powell, 336 N.C. 762, 446 S.E.2d 26 
(1994): 


“Proximate cause is a cause that produced the result in continu- 
ous sequence and without which it would not have occurred, and 
one from which any man of ordinary prudence could have fore- 
seen that such a result was probable under all the facts as they 
existed. Foreseeability is an essential element of proximate 
cause. This does not mean that the defendant must have foreseen 
the injury in the exact form in which it occurred, but that, in the 
exercise of reasonable care, the defendant might have foreseen 
that some injury would result from his act or omission, or that 
consequences of a generally injurious nature might have been 
expected.” 


Id. at 771-72, 446 S.E.2d at 31 (quoting Williams v. Boulerice, 268 
N.C. 62, 68, 149 S.E.2d 590, 594 (1966)) (citations omitted). It was not 
necessary that defendant foresee that the victim, Ms. Graham, would 
die from the assault, just that he foresee that some serious injury 
might result. The evidence shows that Hattie Graham was a fifty- 
seven-year-old woman. Defendant had been dating her daughter for 
fifteen years, and they had been living under the same roof with 
Ms. Graham for many of those years. Defendant was well aware of the 
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victim’s state of health. It is reasonable that defendant would have 
foreseen that two stab wounds to a woman of Ms. Graham's age and 
health would be injurious to her. Accordingly, we reject defendant’s 
argument. 


[6] By defendant’s fifth argument, he contends that the trial court 
erred by prohibiting a defense expert from testifying about the range 
of defendant’s possible blood-alcohol level at the time of the alleged 
offense. During the trial, defendant sought to introduce testimony of 
Dr. Brian Grover, an expert witness in the area of clinical psychology 
and substance abuse. Dr. Grover was to testify, 7rter alia, about the 
range of defendant’s blood-alcohol level at the time of the alleged 
offenses. The trial court conducted voir dire of Dr. Grover after the 
State’s objection to this testimony. 


During voir dire, Dr. Grover testified that he had performed 
assessments of people’s blood-alcohol level in the past and that he 
calculates the range of a person’s blood-alcohol level, rather than the 
specific level of blood-alcohol content. His calculations account for 
any uncertainty about the amount of alcohol consumed. To make 
these calculations, he uses standard considerations such as the per- 
son's weight and rate of metabolism. In this case, in light of defend- 
ant’s uncertainty about the type and bottle size of Wild Irish Rose that 
he consumed or the type or amount of any other alcoholic beverage 
he consumed, Dr. Grover calculated a range based on possible bottle 
sizes and types. He estimated that defendant's blood-alcohol level 
was between .13 and .37. He stated that he was fairly confident about 
this approximation. 


After voir dire, the trial court sustained the State’s objection and 
ruled that Dr. Grover could testify only about what defendant had told 
him about the amount, type, timing, and consumption of alcohol near 
the time of the alleged offenses, and how that consumption affected 
defendant’s capacity to form the specific intent required for first- 
degree murder. The trial court found that there was too much uncer- 
tainty about defendant’s blood-alcohol content and about the amount 
of alcoho] defendant had consumed. Therefore, the court concluded 
that the approximation was too speculative. Defendant contends that 
the trial court’s failure to allow Dr. Grover to testify about defendant’s 
blood-alcohol level was erroneous. 


> 66 


This Court has stated that an expert witness’ “[o]pinion testimony 
based on inadequate data should be excluded.” State v. Rogers, 323 
N.C. 658, 664, 374 S.E.2d 852, 856 (1989). Dr. Grover testified that he 
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based his estimation of defendant’s blood-alcohol level on informa- 
tion received from defendant and standard considerations such as 
defendant’s weight. However, defendant testified that he did not 
know the quantity of liquor he consumed or the percentage of alcohol 
in the liquor. There was also uncertainty concerning defendant’s 
actual weight at the time of the homicides. Furthermore, Dr. Grover 
used the average rate of metabolism in his calculations, rather than 
defendant’s actual rate of metabolism. Dr. Grover admitted during 
voir dire, however, that the rate of metabolism might vary consider- 
ably among individuals. Accordingly, we conclude that there was an 
inadequate basis for Dr. Grover’s opinion concerning defendant’s 
blood-alcohol level and that the trial judge properly excluded this tes- 
timony. We, therefore, reject defendant’s fifth argument. 


[7] In his sixth argument, defendant contends that the trial court 
erred by not intervening ex mero motu to prevent the prosecutor 
from making grossly improper statements during closing arguments. 
Defendant argues that the prosecutor took unfair advantage of the 
trial court’s ruling that excluded Dr. Grover’s testimony concerning 
the range of defendant’s blood-alcohol level and that it was improper 
for the State to speculate as to defendant’s blood-alcohol level. 
During closing arguments, the prosecutor argued: 


Their last straw is this alcohol thing. That’s it for them. They have 
conceded and admitted everything else in the face of overwhelm- 
ing evidence. That’s where they are. That's all they’ve got left. 
Don’t let them fool you. Had he been drinking? Clearly from the 
testimony he had. Clearly had. Moderate odor of alcohol, officer 
said, strong odor of alcohol. Shouldn’t he have been arrested for 
driving while impaired? Maybe. He’d blown an eight or nine? 
Maybe. He consumed some alcohol. The only way we know that 
is we’ve heard people talk about odors and we've heard him say 
how much he consumed. 


Defendant did not object during the prosector’s argument and 
now argues that the trial court should have intervened ex mero motu. 
This Court has stated that 


(cJontrol of counsel’s argument is largely left to the trial court's 
discretion. When a defendant does not object to an alleged 
improper jury argument, the trial judge is not required to inter- 
vene ex mero motu unless the argument is so grossly improper as 
to be a denial of due process. 
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State v. Howell, 335 N.C. 457, 471, 439 S.E.2d 116, 124 (1994) (cita- 
tions omitted). We agree with defendant that the prosecutor’s argu- 
ment was speculative. There was no testimony regarding defendant’s 
actual blood-alcohol level. Testimony at trial indicated that defendant 
had consumed alcoholic beverages on the day of the murder, but 
there was no certainty about the amount or type of alcoholic bever- 
ages consumed. Nevertheless, the prosecutor’s argument was not so 
grossly improper that the trial court abused its discretion by not 
intervening ex mero motu. 


[8] Defendant also contends that the trial judge erred by not inter- 
vening ex mero motu in another portion of the prosecutor’s closing 
argument. In this portion, the prosecutor argued that the jury should 
discredit Dr. Grover’s testimony. After examination of this portion of 
the prosecutor’s argument, we conclude that it was not improper and, 
therefore, certainly was not so improper as to require the judge to 
intervene ex mero motu. AS we stated in State v. Solomon, 340 N.C. 
212, 456 S.E.2d 778, cert. denied, — U.S. —- , 133 L. Ed. 2d 488 (1995), 
“[a] prosecutor may properly argue to the jury that it should not 
believe a witness.” Jd. at 220, 456 S.E.2d at 784. Accordingly, defend- 
ant’s sixth argument is rejected. 


[9] As his seventh argument, defendant contends that the trial court 
committed plain error by permitting the State to elicit irrelevant and 
prejudicial testimony about defendant’s brother, Prince Cole. 
Defendant called Captain W.O. Leary of the Elizabeth City Police 
Department as a character witness. On direct examination, Leary tes- 
tified that he knew defendant and that he had been to defendant’s 
home when defendant lived in Elizabeth City. Leary also testified that 
he knew defendant’s mother and brother, who had lived with defend- 
ant in Elizabeth City. On cross-examination, the State elicited testi- 
mony that Leary knew defendant’s brother, Prince, because he had 
arrested him on a number of occasions. 


Defendant did not object to this line of questioning at trial and 
now asks this Court to order a new trial under the plain error rule. As 
we have stated previously, 


the plain error rule ...is always to be applied cautiously and only 
in the exceptional case where, after reviewing the entire record, 
it can be said the claimed error is a “fundamental error, some- 
thing so basic, so prejudicial, so lacking in its elements that jus- 
tice cannot have been done,” or “where [the error] is grave error 
which amounts to a denial of a fundamental right of the accused,” 
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or the error has “ ‘resulted in a miscarriage of justice or in the 
denial to appellant of a fair trial’ ” or where the error is such as to 
“seriously affect the fairness, integrity or public reputation of 
judicial proceedings” or where it can be fairly said “the . . . mis- 
take had a probable impact on the jury’s finding that the defend- 
ant was guilty.” 


State v. Odom, 307 N.C. 655, 660, 300 S.E.2d 375, 378 (1983) (quoting 
United States v. McCaskill, 676 F.2d 995, 1002 (4th Cir.) (footnote 
omitted), cert. denied, 459 U.S. 1018, 74 L. Ed. 2d 513 (1982)), quoted 
in State v. Weathers, 339 N.C. 441, 450, 451 S.E.2d 266, 271 (1994). 
This is not the exceptional case where, after reviewing the entire 
record, we can say that the claimed error is so fundamental that jus- 
tice could not have been done. Accordingly, we reject defendant’s 
seventh argument. 


[10] Defendant contends in his eighth argument that the trial court 
erred by submitting as an aggravating circumstance that the capital 
murder was part of a violent course of conduct that included defend- 
ant’s commission of another crime of violence against another per- 
son. Defendant first contends that there was insufficient evidence of 
the other crime of violence. Because we have already found that there 
was sufficient evidence of the other crime of violence against 
another, to wit, involuntary manslaughter with regard to Hattie 
Graham, we reject this contention. Defendant also contends that the 
assault on Hattie Graham was not part of a single course of conduct 
involving the capital murder. We disagree. 


Submission of the course of conduct aggravating circumstance is 
proper when there is evidence that the victim’s murder and other vio- 
lent crimes were part of a pattern of intentional acts establishing that 
there existed in defendant’s mind a plan, scheme, or design involving 
both the murder of the victim and other crimes of violence. State v. 
Cummings, 332 N.C. 487, 508, 422 S.E.2d 692, 704 (1992). “In deter- 
mining whether to submit the course of conduct aggravating circum- 
stance, the trial court must consider ‘a number of factors, among 
them the temporal proximity of the events to one another, a recurrent 
modus operandi, and motivation by the same reasons.’ ” State v. Lee, 
335 N.C. 244, 277, 489 S.E.2d 547, 564 (quoting State v. Price, 326 N.C. 
96, 81, 388 S.E.2d 84, 98, sentence vacated on other grounds, 498 U.S. 
802, 112 L. Ed. 2d 7 (1990)), cert. dented, — U.S. —, 180 L. Ed. 2d 162 
(1994). “[T]he closer the incidents of violence are connected in time, 
the more likely that the acts are part of a plan, scheme, system, design 
or course of action.” Cummings, 332 N.C. at 510, 422 S.E.2d at 705. 
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In this case, the evidence was sufficient to warrant the submis- 
sion of the course of conduct aggravating circumstance to the jury. 
The evidence showed that defendant engaged in a violent course of 
conduct by stabbing Ms. Graham when she attempted to intervene 
while defendant was stabbing her daughter. The stabbings took place 
very close in time. In fact, the assault on Ms. Graham actually 
occurred during the attack on Theresa. Further, defendant used the 
same modus operandi in that he stabbed them both with a knife. 
Indeed, defendant used the same knife that he used to kill Theresa to 
stab her mother. The evidence clearly establishes that the two crimes 
were committed as a part of a course of conduct in which defendant 
engaged and which included the commission by defendant of a crime 
of violence against another person. Thus, the trial court did not err in 
submitting this circumstance to the jury. 


[11] By his ninth argument, defendant contends that the trial court’s 
instructions defining the aggravating circumstance that the murder 
was part of a course of conduct involving defendant’s commission of 
a crime of violence against another person were unduly vague. We 
have previously held that instructions similar to the instructions 
given in this case were not unconstitutionally vague. See State v. 
Williams, 305 N.C. 656, 684, 292 S.E.2d 243, 260, cert. denied, 459 U.S. 
1056, 74 L. Ed. 2d 622 (1982); State v. Rook, 304 N.C. 201, 224, 283 
S.E.2d 732, 746 (1981); State v. Barfield, 298 N.C. 306, 353, 259 S.E.2d 
510, 543 (1979), cert. denied, 448 U.S. 907, 65 L. Ed. 2d 1137 (1980). 
We conclude that the instruction in the instant case was not uncon- 
stitutionally vague or without definition. Accordingly, we reject 
defendant’s ninth argument. 


[12] In his tenth argument, defendant contends that the trial court 
erred by not giving a peremptory instruction on the nonstatutory mit- 
igating circumstance that defendant is a person of good character in 
the community in which he lives. We conclude that the trial judge did 
give the instruction and, therefore, that the trial court did not err. 


During the capital sentencing proceeding, defendant requested a 
peremptory instruction on the mitigating circumstance that defend- 
ant was a person of good character and reputation in the community 
in which he lived. Although the trial court initially declined to give a 
peremptory instruction, the court subsequently instructed the jury as 
follows: “Accordingly, however, as to this mitigating circumstance, I 
charge you that if one or more of you find the facts to be and all the 
evidence tends to show, that the defendant is a person of good char- 
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acter and reputation in the community in which he lives, then you will 
answer yes to this mitigating circumstance.” (Emphasis added.) 
Defendant contends that the instruction with the use of the word 
“and” instead of the word “as” increased defendant’s burden of per- 
suasion and was not a peremptory instruction. We conclude that the 
trial court did give defendant’s requested peremptory instruction and 
that the use of the word “and” was a lapsus linguae and did not have 
a prejudicial effect on defendant. Accordingly, we reject defendant’s 
tenth argument. 


[13] In his eleventh argument, defendant contends that the trial court 
erred by limiting the causes of the mitigating circumstance of 
impaired capacity to certain specified causes that omitted other 
causes supported by the uncontradicted evidence. This Court has pre- 
viously ruled that a trial judge’s mention of only some of the evidence 
supporting a mitigating circumstance does not preclude jurors from 
considering other evidence that might support such a circumstance. 
State v. Payne, 337 N.C. 505, 526-27, 448 S.E.2d 93, 105 (1994), cert. 
denied, — U.S. —, 1381 L. Ed. 2d 292 (1995). Accordingly, this argu- 
ment is rejected. 


PRESERVATION ISSUES 


[14-17] Defendant also raises four additional arguments that he con- 
cedes have been previously decided contrary to his position by this 
Court: (1) the jury’s determination that the murder was especially 
heinous, atrocious, or cruel was based on unconstitutionally vague 
instructions; (2) the trial court’s instructions defining the burden of 
proof applicable to mitigating circumstances violated the Fifth, Sixth, 
Eighth, and Fourteenth Amendments to the United States 
Constitution; (3) the trial court violated the Eighth and Fourteenth 
Amendments to the United States Constitution by allowing the jury to 
refuse to give effect to mitigating evidence if the jury deemed it did 
not have mitigating value; and (4) the trial court erred by allowing 
jurors not to give effect to mitigating circumstances found by the 
jurors. 


Defendant raises these issues for the purpose of permitting this 
Court to re-examine its prior holdings and also for the purpose of pre- 
serving them for any possible further judicial review of this case. We 
have carefully considered defendant’s arguments on these issues and 
find no compelling reason to depart from our prior holdings. 
Accordingly, we reject these arguments. 
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PROPORTIONALITY REVIEW 


([18] Having concluded that defendant’s trial and separate capital sen- 
tencing proceeding were free of prejudicial error, we turn to the 
duties reserved by N.C.G.S. § 15A-2000(d)(2) exclusively for this 
Court in capital cases. It is our duty in this regard to ascertain: 
(1) whether the record supports the jury’s findings of the aggravating 
circumstances on which the sentence of death was based; 
(2) whether the death sentence was entered under the influence of 
passion, prejudice, or other arbitrary consideration; and (3) whether 
the death sentence is excessive or disproportionate to the penalty 
imposed in similar cases, considering both the crime and the defend- 
ant. N.C.G.S. § 15A-2000(d)(2) (Supp. 1995). 


The jury found as aggravating circumstances that the murder was 
especially heinous, atrocious, or cruel, N.C.G.S. § 15A-2000(e)(9), and 
that the murder was part of a course of conduct in which defendant 
engaged which included the commission of other crimes of violence 
against another person or persons, N.C.G.S. § 15A-2000(e)(11). One 
or more of the jurors found two of the three statutory mitigating cir- 
cumstances submitted: that the defendant had no significant history 
of prior criminal activity, N.C.G.S. § 15A-2000(f)(1); and that the mur- 
der was committed while defendant was under the influence of men- 
tal or emotional disturbance, N.C.G.S. § 15A-2000(f)(2). None of the 
jurors found the statutory mitigating circumstance that the capacity 
of the defendant to appreciate the criminality of his conduct or to 
conform his conduct with the requirements of the law was impaired, 
N.C.G.S. § 15A-2000(f)(4). One or more of the jurors also found seven 
of the seven nonstatutory mitigating circumstances submitted. After 
thoroughly examining the record, transcripts, and briefs in the pres- 
ent case, we conclude that the record fully supports the two aggra- 
vating circumstances found by the jury. Further, we find no indication 
that the sentence of death in this case was imposed under the influ- 
ence of passion, prejudice, or any other arbitrary consideration. We 
must turn then to our final statutory duty of proportionality review. 


In our proportionality review, it is proper to compare the present 
case with other cases in which this Court has concluded that the 
death penalty was disproportionate. State v. McCollum, 334 N.C. 208, 
240, 433 S.E.2d 144, 162 (1993), cert. denied, — U.S. —, 129 L. Ed. 2d 
895 (1994). We have found the death penalty disproportionate in 
seven cases. State v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988); 
State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. Rogers, 316 
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N.C. 208, 341 S.E.2d 713 (1986), overruled on other grounds by State 
v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988); State v. Young, 312 
N.C. 669, 325 S.E.2d 181 (1985); State v. Hill, 311 N.C. 465, 319 S.E.2d 
163 (1984); State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983); 
State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983). 


We conclude that this case is not substantially similar to any of 
the cases in which the death penalty was found disproportionate. 
First, the defendant was convicted of killing two individuals. “We 
have remarked before, and it bears repeating, that this Court has 
never found disproportionality in a case in which the defendant was 
found guilty for the death of more than one victim.” State v. Price, 326 
N.C. at 96, 388 S.E.2d at 107. 


Second, multiple aggravating circumstances were found to exist 
in only one case where we found the death sentence disproportion- 
ate. State v. Young, 312 N.C. 669, 325 S.E.2d 181. However, as we 
noted in State v. Walls, 342 N.C. 1, 463 S.E.2d 738 (1995), cert. denied, 
— U.S. —, — L. Ed. 2d —, 64 U.S.L.W. 3763 (1996): 


This Court found it important, in determining the death 
penalty was disproportionate in Young, that the jury failed to find 
either the especially heinous, atrocious, or cruel aggravating cir- 
cumstance, N.C.G.S. § 15A-2000(e)(9), or the course of conduct 
aggravating circumstance, N.C.G.S. § 15A-2000(e)(11). Young, 312 
N.C. at 691, 325 S.E.2d at 194. 


Walls, 324 N.C. at 71, 463 S.E.2d at 776. In the instant case, as with 
Walls, both the especially heinous, atrocious, or cruel and the 
course of conduct aggravating circumstances were found to exist by 
the jury. 


It is also proper to compare this case to those where the death 
sentence was found proportionate. McCollum, 334 N.C. at 244, 433 
S.E.2d at 164. Although we have repeatedly stated that we review all 
of the cases in the pool when engaging in our statutory duty, it is 
worth noting again that “we will not undertake to discuss or cite all 
of those cases each time we carry out our duty.” Jd. It suffices to say 
here that we conclude the present case is similar to certain cases in 
which we have found the death sentence proportionate. 


We note that the especially heinous, atrocious, or cruel aggravat- 
ing circumstance has been found as the sole aggravating circum- 
stance in many of the cases where we have found the sentence of 
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death proportionate. State v. Burr, 341 N.C. 263, 461 S.E.2d 602 
(1995), cert. denied, — U.S. —, 1384 L. Ed. 2d 526 (1996); State v. 
Spruill, 338 N.C. 612, 452 S.E.2d 279 (1994), cert. denied, — U.S. 
—, 133 L. Ed. 2d 63 (1995); State v. Syriani, 333 N.C. 350, 428 S.E.2d 
118, cert. denied, — U.S. —, 126 L. Ed. 2d 341 (1993); State v. 
Huffstetler, 312 N.C. 92, 322 S.E.2d 110 (1984), cert. denied, 471 U.S. 
1009, 85 L. Ed. 2d 169 (1985). Likewise, the aggravating circumstance 
was found in the instant case. As we stated in Walls, “[w]hile this fact 
is certainly not dispositive, it does serve as an indication that the sen- 
tence of death... is not disproportionate.” Walls, 342 N.C. at 72, 4638 
S.E.2d at 777. 


After comparing this case to other similar cases as to the crime 
and the defendant, we conclude that this case has the characteristics 
of first-degree murders for which we have previously upheld the 
death penalty as proportionate. See, e.g., State v. Goode, 341 N.C. 513, 
461 S.E.2d 631 (1995); State v. Gregory, 340 N.C. 365, 459 S.E.2d 638 
(1995), cert. denied, — U.S. —, 134 L. Ed. 2d 478 (1996); State v. 
Ingle, 336 N.C. 617, 445 S.E.2d 880 (1994), cert. dented, — U.S. — 131 
L. Ed. 2d 222 (1995). All of these cases involved double murders 
where the jury found the aggravating circumstances that the murders 
were part of a course of conduct in which the defendant engaged and 
which included the commission of other crimes of violence against 
another person and that, as to at least one of the murders, it was 
especially heinous, atrocious, or cruel, and where this Court found 
the sentence of death proportionate. Accordingly, we cannot con- 
clude that the death sentence in this case is excessive or dispropor- 
tionate. Therefore, the judgments of the trial court must be and are 
left undisturbed. 


NO ERROR. 
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EDWARD VALVES, INC., A DELAWARE CORPORATION V. WAKE COUNTY, AND EMMETT 
CURL, IN HIS CAPACITY AS WAKE COUNTY ASSESSOR 


No. 34PA95 
(Filed 13 June 1996) 


Constitutional Law § 86 (NCI4th)— tax assessment—42 U.S.C. 
1983—substantive constitutional claim—state remedies 


An action for direct judicial review of a tax assessment claim 
under N.C.G.S. § 105-381 which included a claim under 42 U.S.C. 
§ 1983 based upon equal protection arising from the ad valorem 
assessment of engineering drawings following the sale of the 
assets of a company was remanded where the trial court had 
entered summary judgment for Wake County on Edward Valves’ 
claim that the tax assessments on engineering drawings as admin- 
istered and enforced by the county assessor under color of state 
law violates the company’s rights under the Equal Protection 
Clause of the Fourteenth Amendment. Although Wake County 
contends that the taxpayer is not entitled to relief under section 
1983 because the taxpayer has plain, adequate and complete 
remedies for appeals from taxes under the North Carolina 
Machinery Act, a taxpayer may pursue remedies under 42 U.S.C. 
§ 1983 regardless of the state statutory or administrative reme- 
dies provided by the North Carolina Machinery Act where the tax- 
payer asserts civil rights violations under 42 U.S.C. § 1983 based 
upon a substantive constitutional right. 


Am Jur 2d, Civil Rights §§ 3, 4. 


On discretionary review pursuant to N.C.G.S. § 7A-31 and on 
appeal of a constitutional question pursuant to N.C.G.S. § 7A-30 of a 
unanimous decision of the Court of Appeals, 117 N.C. App. 484, 451 
S.E.2d 641 (1995), reversing judgment entered by Farmer, J., on 
1 December 1993 in Superior Court, Wake County. Heard in the 
Supreme Court 17 November 1995. 


Womble Carlyle Sandridge & Rice, PL.L.C., by Pressly M. 
Millen, for plaintiff-appellee. 


Shelley T. Eason, Deputy County Attorney, for defendant- 
appellants. 


Johnson, Mercer, Hearn & Vinegar, PL.L.C., by Charles H. 
Mercer, Jr., on behalf of North Carolina Citizens for Business 
and Industry, amicus curiae. 
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Johnson, Mercer, Hearn & Vinegar, PL.L.C., by Samuel H. 
Johnson, on behalf of Capital Associated Industries, Inc., ami- 
cus curiae. 


Smith Helms Mulliss & Moore, L.L.P., by Charles F Bowman, on 
behalf of The Charlotte Chamber of Commerce, Inc., and its 
Manufacturing Council, amicus curiae. 


ORR, Justice. 


This case arises out of the sale of assets by plaintiff Edward 
Valves, Inc. (“Taxpayer”) to BTR-Dunlop, Inc. and concerns the 
alleged overassessment of Taxpayer's personal and real property for 
tax year 1990. Since 1964, Taxpayer has manufactured specialty 
valves for the nuclear and fossil fuel power plant industry in a manu- 
facturing facility located in Raleigh, North Carolina. Until 10 March 
1989, Taxpayer operated as a part of the Measurement and Flow 
Control Division of Rockwell International. On that date, all of 
Taxpayer’s assets were sold to BTR-Dunlop, Inc., and as a result of 
that sale, Taxpayer became a separate Delaware corporation. 


Because the sale to BTR-Dunlop, Inc. was an asset sale, Taxpayer 
was required by federal tax law to allocate the consideration paid for 
all of the purchased assets. In connection with that process, the firm 
of American Appraisal Associates, Inc. appraised all of Taxpaver’s 
assets, including approximately 200,000 engineering drawings 
Taxpayer had created since 1908 and retained at the Raleigh facility. 
These engineering drawings are custom-made and contain technical 
engineering specifications needed to create a particular valve as 
required by its customers. As a result of the appraisal conducted by 
American Appraisal, the reproduction costs of the drawings were 
determined to be $12,827,900. The drawings were then placed on the 
balance sheet and federal income tax records of the “new” Taxpayer 
corporation at that value. 


Prior to the sale of Taxpayer to BTR-Dunlop, Inc., the cost of cre- 
ating the drawings was treated as a current expense by the company 
and written off by the company as a current cost of doing business. 
Because the drawings had been expensed in the past, they had never 
before appeared on the company balance sheet or federal income tax 
records. 


Under the assessment methodology used by the Wake County 
Assessor’s Office, a business’ intangible personal property and self- 
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created intellectual property are taxed only if they are capitalized on 
the business’ books. Defendant Wake County takes the capitalized 
cost—the cost shown on the books—and depreciates that cost on a 
straight-line basis according to the life of the asset as determined by 
the taxpayer. If an asset is not reflected on the business’ books, it is 
not taxed by Wake County. 


The 1990 Wake County Business Property Listing form furnished 
by Wake County to Taxpayer and all other businesses did not contain 
a schedule for the listing of intangible business property or any 
instructions concerning the listing of such property. Defendant Wake 
County made no concerted effort to discover intangible business 
property. According to Richard Jones, the Assistant Assessor in 
charge of the Personal Property and Audit Divisions within the 
Assessor's Office, neither he nor the business auditors had been 
trained in the taxation of intangible or self-created intellectual prop- 
erty, nor had the State Department of Revenue or any other state 
department or agency provided the Assessor’s Office with any written 
guidelines or instructional materials concerning how to tax such 
property. In fact, the Business Personal Property Appraisal Manual 
provided to defendants by the Ad Valorem Section of the Property 
Tax Division of the North Carolina Department of Revenue states that 
“intangible property may represent tremendous value; however, it is 
usually not subject to physical measurements.” Further, the manual 
states that “[w]here a new owner will acquire an existing business,” 
such an acquisition can occur as either a stock sale or an asset sale 
but that “[i]n each case, our first goal in making our appraisal is to use 
the actual historical cost.” Counties are explicitly warned against 
“using selling price as the determinant of value.” Finally, the 
Assessor’s Office itself had adopted no written guidelines concerning 
the taxation of intangible and self-created intellectual property; none 
had been furnished to the County’s auditors; and Jones was aware of 
no county in North Carolina, other than Wake County, which seeks to 
tax intangible personal property or seeks to have a taxpayer list such 
property. 


As aresult of the asset acquisition, Taxpayer’s Wake County busi- 
ness property listing for ad valorem tax purposes for tax year 1990 
changed substantially. Whereas, under the 1989 listing, Taxpayer 
reported fixed assets at a cost of $27,581,804, those same fixed assets, 
with the exception of $593,457 in additional fixed assets added in 
1989 and $120,000 disposed of during that same year, were listed at a 
cost of $40,015,802 on Taxpayers’ 1990 Wake County Business 
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Property Listing form. Included in those fixed assets was the 
$12,827,900 in engineering drawings. Taxpayer listed the engineering 
drawings and their values on the Wake County listing forms because 
it was informed by the Wake County Assessor’s Office that it was 
required to use the new acquisition cost rather than the historical 
cost and that the engineering drawings had to be listed if they were 
on Taxpayer’s books. As a result of the County’s use of the new acqui- 
sition costs rather than the historical costs of the engineering draw- 
ings, Taxpayer’s property tax bill increased by $390,082, with over 
$190,000 of the increase attributable to the value of the engineering 
drawings. The total amount of assessed value of all other discovered 
intangible property for tax year 1990 in Wake County was $2,414,926; 
of that amount, apart from that paid by Taxpayer, only $479,186 in 
total assessed value of intangible property actually had taxes paid on 
it. Thus, Taxpayer’s engineering drawings resulted in a payment on an 
assessed value of more than twenty-seven times greater than the total 
amount paid by all other businesses on intangible property in Wake 
County combined for the tax year 1990. 


After receiving the increased tax bill, Taxpayer attempted to file 
an amended listing using the historical costs, but Wake County 
rejected this amendment. After the Assessor's Office rejected the 
attempted amendment, Taxpayer timely paid the assessed taxes 
under protest and made a formal post-payment request for refund on 
the grounds that it had erroneously listed the engineering drawings. 


In addition to the dispute surrounding the engineering drawings, 
Taxpayer had earlier served its appeal on the Wake County Board of 
Equalization and Review concerning its 1990 real property assess- 
ment. Notwithstanding the service of the appeal, Taxpayer was never 
given a hearing on the assessment of its real property by the Wake 
County Board of Equalization and Review because, according to 
defendant Wake County’s records, the appeal was unperfected. 


After defendant Wake County denied Taxpayer’s request for 
refund, Taxpayer brought this action against defendant Wake County 
and Emmett Curl in his capacity as Wake County Assessor (collec- 
tively, “defendant Wake County”) under N.C.G.S. § 105-381(2), which 
allows a taxpayer to seek judicial review of an assessment directly in 
Superior Court by paying taxes and then bringing suit against the tax- 
ing unit for refund of taxes paid if the assessment was a tax imposed 
through clerical error, an illegal tax, or a tax levied for an illegal pur- 
pose. In addition, Taxpayer brought the action under 42 U.S.C. § 1983. 
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In its complaint, Taxpayer asserts, among other allegations, the 
following: (1) that the taxes assessed are illegal on the grounds that 
defendant Wake County does not uniformly assess intangible per- 
sonal property, such as Taxpayer’s engineering drawings, for taxation, 
in violation of the Equal Protection Clause of the Fourteenth 
Amendment to the United States Constitution and the uniformity of 
taxation requirements of Article V, Section 2(2) of the North Carolina 
Constitution; (2) that Taxpayer listed the value of its engineering 
drawings by mistake and that such listing constituted “clerical error” 
justifying refund under N.C.G.S. § 105-381(a)(1)(a); (3) that the listing 
form used by defendant Wake County fails to specify intangible busi- 
ness property as taxable property to be listed; (4) that pursuant to 42 
U.S.C. § 1983, the tax assessments on the engineering drawings 
administered and enforced by the County Assessor under color of 
state law violates the company’s rights under the Equal Protection 
and Due Process Clauses of the Fourteenth Amendment to the United 
States Constitution; and (5) that Taxpayer's real property was over- 
valued, and the County wrongfully denied its right to appeal the 1990 
real property assessment to the County Board of Equalization and 
Review. 


The trial court entered summary judgment as to these claims 
in favor of defendant Wake County and dismissed the action. 
Subsequently, Taxpayer appealed to the Court of Appeals, contend- 
ing that the engineering drawings were “self-created intangible prop- 
erty’ which defendant Wake County taxed only when a business 
was sold; therefore, defendant Wake County’s assessment methodol- 
ogy violated constitutional requirements of uniformity and equal 
protection. 


The Court of Appeals reversed the trial court’s determination, 
holding that defendant Wake County’s “methodology for taxing self- 
created intangible property is unconstitutional under both the 
Federal and State Constitutions and also violates North Carolina 
General Statutes § 105-284(a) and 42 [U.S.C.] § 1983.” Edward Valves, 
Inc. v. Wake Co., 117 N.C. App. 484, 493, 451 S.E.2d 641, 647 (1995). 
The Court of Appeals held that the tax was an illegal tax under 
N.C.G.S. § 105-381 because defendant Wake County’s assessment 
methodology was based on a “purposeful, though somewhat informal, 
classification based upon an improper distinction between taxpayers 
who owned the same class of property, self-created intangibles that 
have been sold and similar intangibles that have not been sold.” Jd. at 
492, 451 S.E.2d at 647. The Court of Appeals also reversed the trial 
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court’s order granting summary judgment in favor of defendant Wake 
County on Taxpayer's real property claim. The Court of Appeals 
remanded the action for further proceedings consistent with its 
opinion. 


On 20 January 1995, defendant Wake County filed a petition for a 
writ of supersedeas under Rule 23 of the North Carolina Rules of 
Appellate Procedure and a motion for temporary stay, which was 
allowed on 9 February 1995. On 6 February 1995, defendant Wake 
County filed a petition for discretionary review pursuant to N.C.G.S. 
§ 7A-31 and a notice of appeal of a constitutional question pursuant 
to N.C.G.S. § 7A-30. On 20 February 1995, Taxpayer filed a motion to 
dismiss defendant Wake County’s appeal and response to petition for 
discretionary review. On 6 April 1995, this Court granted defendant’s 
petition for discretionary review, denied Taxpayer’s motion to dis- 
miss, granted the requested writ of supersedeas of the judgment of 
the Court of Appeals, and dissolved the temporary stay. 


On appeal to this Court, defendant Wake County presents three 
issues for review: With respect to the issue of whether the Court of 
Appeals erred in holding that the County’s taxation of Taxpayer's 
engineering drawings constitutes an illegal tax in violation of the 
Equal Protection Clause of the United States Constitution, U.S. Const. 
amend. ATV, and uniformity requirements of Article V, Section 2(2) of 
the North Carolina Constitution, N.C. Const. art. V, § 2(2), we hold 
that discretionary review was improvidently allowed. With respect to 
the issue of whether the Court of Appeals erred in reversing the trial 
court's order dismissing Taxpayer's real property claim, we again hold 
that discretionary review was improvidently allowed. 


The sole issue remaining before this Court is whether 42 U.S.C. 
§ 1983 is an available avenue of relief upon which Taxpayer may base 
his equal protection claim. Defendant Wake County contends that 
Taxpayer is not entitled to relief under Section 1983 because, under 
Johnston v. Gaston Co., T1 N.C. App. 707, 323 S.E.2d 381 (1984), dise. 
rev. denied, 313 N.C. 508, 329 S.E.2d 392 (1985), and Snuggs v. Stanly 
Co. Dep't of Pub. Health, 310 N.C. 739, 314 S.E.2d 528 (1984), 
Taxpayer has “plain, adequate and complete” remedies for appeals 
from taxes under the North Carolina Machinery Act. According to 
defendant Wake County, Snuggs and Johnston hold that absent an 
allegation or evidence demonstrating that a taxpayer does not have 
“plain, adequate or complete” remedies at state law, a taxpayer who 
challenges his property tax assessment cannot pursue a Section 1983 
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claim in state court. Defendant contends that the taxpayer must seek 
relief by exhausting state law remedies either by pursuing adminis- 
trative remedies under N.C.G.S. § 105-345 or by paying the taxes owed 
and then bringing suit directly in Superior Court for a refund of taxes 
paid pursuant to N.C.G.S. § 105-381. 


Under the North Carolina Machinery Act, a taxpayer may seek 
relief from an unjust property tax assessment by pursuing one of two 
avenues: (1) administrative review under N.C.G.S. § 105-322(g)(2) and 
N.C.G.S. § 105-324; followed by judicial review in the North Carolina 
Court of Appeals, N.C.G.S. § 105-345 (1995); and then to the North 
Carolina Supreme Court, N.C.G.S. § 105-345.4 (1995); or, in the alter- 
native, (2) direct judicial review in Superior Court, by paying taxes 
and then bringing a suit against the taxing unit for recovery of taxes 
paid pursuant to N.C.G.S. § 105-381. 


Section 1983 of Title 42 of the United States Code provides 
that 


[e]very person who, under color of any statute, ordinance, regu- 
lation, custom or usage of any State ... subjects or causes to be 
subjected any citizen of the United States or other person within 
the jurisdiction thereof to the deprivation of any rights, privi- 
leges, or immunities secured by the Constitution and laws shall 
be liable to the party injured in an action at law, suit in equity, or 
other proper proceeding for redress. 


42 U.S.C. § 1983 (1994). To state a claim under Section 1983, a plain- 
tiff must show actual deprivation of a federal right “under color of 
law.” See Temkin v. Frederick Co. Comm’rs, 945 F.2d 716, 719 (4th 
Cir. 1991), cert. denied, 502 U.S. 1095, 117 L. Ed. 2d 417 (1992). 
Federal rights are those secured by the United States Constitution 
and federal statutes. Maine v. Thiboutot, 448 U.S. 1, 65 L. Ed. 2d 555 
(1980). “But in any given § 1983 suit, plaintiff must prove the under- 
lying constitutional claim.” Daniels v. Williams, 474 U.S. 327, 330, 88 
L. Ed. 2d 662, 667 (1986). 


In this case, Taxpayer has sought relief in its complaint from ille- 
gal taxes based upon state law under N.C.G.S. § 105-381—direct judi- 
cial review—seeking “a refund of taxes, with interest, paid on the 
engineering drawings.” Taxpayer has also sought relief from illegal 
taxes based upon a separate federal law claim under 42 U.S.C. § 1983, 
seeking “damages in the amount of taxes illegally assessed and paid, 
plus interest, plus attorney’s fees as provided by 42 U.S.C. § 1988.” We 
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note that, while Taxpayer’s Section 1983 claim as alleged in the com- 
plaint is based on a violation of both its equal protection and due 
process rights under the Fourteenth Amendment to the United States 
Constitution, on appeal, Taxpayer seeks appellate review of its 
Section 1983 claim based solely on equal protection. 


The Equal Protection Clause of the Fourteenth Amendment pro- 
vides: No State shall “deny any person within its jurisdiction the equal 
protection of the laws.” “The purpose of the [E]qual [P]rotection 
[C]lause of the 14th Amendment is to secure every person within the 
state’s jurisdiction against intentional and arbitrary discrimination, 
whether occasioned by express terms of a statute or by its improper 
execution through duly constituted agents.” Sunday Lake [ron Co. v. 
Wakefield Township, 247 U.S. 350, 352-53, 62 L. Ed. 1154, 1155-56 
(1918) (issue involving denial of equal protection of the laws by the 
Michigan state board of tax assessors, which assessed the plaintiff's 
property for 1911 at full value but had assessed other lands through- 
out the county at one-third of their actual value). Thus, as early as 
1918, the United States Supreme Court explicitly recognized the role 
of the Equal Protection Clause of the Fourteenth Amendment to the 
United States Constitution in circumscribing the taxing authorities of 
the states, their political subdivisions, and their agents. 


Here, the Court of Appeals held that “the Wake County method- 
ology for taxing self-created intangible property is unconstitutional] 
under both the Federal and State Constitutions and also violates 
North Carolina General Statutes § 105-284 and 42 [U.S.C.] § 1983.” 
Valves, 117 N.C. App. at 493, 451 S.E.2d at 647. We have held above 
that discretionary review was improvidently allowed on the issue of 
whether the taxation of Taxpayer’s engineering drawings violates its 
equal protection rights. To that extent, there is no question left as to 
the unconstitutionality of the County’s assessment methodology. Cf. 
Snowden v. Hughes, 321 U.S. 1, 8, 88 L. Ed. 497, 502-03 (1944) (listing 
as a “familiar example” of a denial of equal protection “a systematic 
under-valuation of the property of some taxpayers and a systematic 
over-valuation of the property of others, so that the practical effect of 
the official breach of the law is the same as though the discrimination 
were incorporated in and proclaimed by the state”). We turn to the 
question now before us—the propriety of Taxpayer’s Section 1983 
claim. Can Taxpayer pursue Section 1983 remedies in addition to the 
state law remedies provided by the North Carolina Machinery Act? 
We conclude that Taxpayer can. 
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“[O]verlapping state remedies are generally irrelevant to the ques- 
tion of the existence of a cause of action under § 1983.” Zinermon v. 
Burch, 494 U.S. 113, 124, 108 L. Ed. 2d 100, 113 (1990). 


“It is no answer that the State has a law which if enforced 
would give relief. The federal remedy is supplementary to the 
state remedy, and the latter need not be first sought and refused 
before the federal one is invoked.” 


Id. (quoting Monroe v. Pape, 365 U.S. 167, 188, 5 L. Ed. 2d 492, 503 
(1961), overruled on other grounds by Monell v. Department of 
Social Servs. of N.Y., 436 U.S. 658, 56 L. Ed. 2d 611 (1978)). “[L]egisla- 
tive enactments ... [such as 42 U.S.C. § 1983] have long evinced a 
general intent to accord parallel or overlapping remedies against 
discrimination.” Alexander v. Gardner-Denver Co., 415 U.S. 36, 48, 39 
L. Ed. 2d 147, 158 (1974). 


However, “the type of Fourteenth Amendment interest that is 
implicated has important effects on the nature of the constitutional 
claim and the availability of § 1983 relief.” Daniels, 474 U.S. at 337, 88 
L. Ed. 2d at 672 (Stevens, J., concurring). State remedies are only rel- 
evant when a Section 1983 action is brought for a violation of proce- 
dural due process. See Zinermon, 494 U.S. at 125-26, 108 L. Ed. 2d at 
114; see also Daniels, 474 U.S. at 337, 88 L. Ed. 2d at 672-73 (Stevens, 
J., concurring). Under that circumstance, 


the constitutional violation actionable under § 1983 is not com- 
plete when the deprivation occurs; it is not complete unless and 
until the State fails to provide due process. Therefore, to deter- 
mine whether a constitutional violation has occurred, it is neces- 
sary to ask what process the State provided, and whether it was 
constitutionally adequate. This inquiry would examine the proce- 
dural safeguards built into the statutory or administrative proce- 
dure of effecting the deprivation, and any remedies for erroneous 
deprivations provided by statute.... 


Zinermon, 494 U.S. at 125-26, 108 L. Ed. 2d at 114. On the other hand, 
in a Section 1983 action based on a violation of a substantive consti- 
tutional right, 


“regardless of the fairness of the procedures used to implement 
them,” the constitutional violation is complete as soon as the pro- 
hibited action is taken; the independent federal remedy is then 
authorized by the language and legislative history of § 1983. 
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Daniels, 474 U.S. at 338, 88 L. Ed. 2d at 673 (Stevens, J., concurring); 
see Zinermon, 494 U.S. at 125, 108 L. Ed. 2d at 113. 


Here, Taxpayer’s Section 1983 action is based solely on a viola- 
tion of equal protection—a substantive violation. In view of the fore- 
going authority, we are compelled to conclude that where, as in the 
present case, a taxpayer asserts civil rights violations under Section 
1983 based upon a substantive constitutional right, he or she may pur- 
sue Section 1983 remedies regardless of the state statutory or admin- 
istrative remedies provided for by the North Carolina Machinery Act. 
See Williams v. Greene, 36 N.C. App. 80, 84, 243 S.E.2d 156, 159 (“[A]s 
a general rule[,] the failure of a plaintiff to exhaust his state adminis- 
trative remedies has not been considered a bar to a claim asserted 
under § 1983.”), disc. rev. denied and appeal dismissed, 295 N.C. 
471, 246 S.E.2d 12 (1978). We note, however, that on remand to the 
trial court, Taxpayer may only recover the amount of taxes illegally 
assessed once. 


We also note that the Court of Appeals’ decision that Taxpayer 
may attack the constitutionality of the assessment methodology in a 
Section 1983 action in state court was based upon language found in 
the cases of Long Island Lighting Co. v. Town of Brookhaven, 889 
F.2d 428 (2d Cir. 1989), and Fair Assessment in Real Estate Ass'n v. 
McNary, 454 U.S. 100, 70 L. Ed. 2d 271 (1981). However, because Long 
Island Lighting Co. and Fair Assessment involved the propriety of 
initiating a Section 1983 action in federal court prior to exhausting 
remedies available in state court, we find these two cases on which 
our Court of Appeals relied inapplicable. 


For the foregoing reasons, we hold that Taxpayer’s Section 1983 
claim is not barred. Thus, the Court of Appeals was correct in revers- 
ing the trial court’s grant of summary judgment for defendant Wake 
County with respect to Taxpayer's Section 1983 claim based upon 
equal protection. 


DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED IN 
PART; AFFIRMED AS MODIFIED IN PART AND REMANDED. 
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STATE OF NORTH CAROLINA v. WILBUR WALDRIN FRANCIS 


No. 165A95 
(Filed 13 June 1996) 


Evidence and Witnesses § 3168 (NCI4th)— testimony 
admitted for corroboration—significant discrepancies— 
harmless error 


An SBI agent’s testimony in a prosecution for two murders 
about a pretrial statement by a State’s witness contained signifi- 
cant discrepancies from the witness’s testimony at trial and 
should not have been admitted as corroborative evidence where 
the agent testified that the witness stated in the pretrial statement 
that he saw defendant shoot one victim and that two to three min- 
utes passed between two shots and the witness testified at trial 
that he did not see who shot either victim and that the shots were 
not “long apart.” However, the admission of the SBI agent’s testi- 
mony was harmless error in light of the plenary competent evi- 
dence of defendant’s guilt of the two murders, including testi- 
mony by defendant’s accomplice that defendant shot both 
victims, the SBI agent’s unchallenged corroborative testimony 
regarding the accomplice’s statement to the agent, and defend- 
ant’s own trial testimony admitting that he and the accomplice, 
with weapons, followed the victims into an alley where both vic- 
tims were shot. 


Am Jur 2d, Witnesses §§ 1001-1026. 


Admissibility of impeached witness’ prior consistent 
statement—modern state criminal cases. 58 ALR4th 1014. 


Admissibility of impeached witness’ prior consistent 
statement—modern state civil cases. 59 ALR4th 1000. 


Evidence and Witnesses § 3111 (NCI4th)— corroborative 
evidence—sufficiency of limiting instruction 


The trial court’s limiting instruction on corroborative evi- 
dence adequately informed the jury as to the proper use of such 
evidence, even though it contained no definition of substantive 
versus corroborative evidence, where the court instructed the 
jury that it could not consider a prior statement as evidence of the 
truth of what was said at the earlier time because it was not under 
oath at the trial; the court instructed that a prior consistent state- 
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ment could be considered with all other facts and circumstances 
in determining whether to believe the witness at trial; and defend- 
ant made no special request for an instruction concerning the dif- 
ference between corroborative and substantive evidence. 


Am Jur 2d, Trial §§ 1219, 1288. 


Necessity of, and prejudicial effect of omitting, cau- 
tionary instruction to jury as to reliability of, or factors to 
be considered in evaluating, eyewitness identification tes- 
timony—state cases. 23 ALR4th 1089. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from judgments 
imposing two sentences of life imprisonment entered by Brown 
(Frank R.), J., at the 3 January 1995 Criminal Session of Superior 
Court, Wilson County, upon jury verdicts of guilty of first-degree mur- 
der. Defendant’s motion to bypass the Court of Appeals as to addi- 
tional judgments imposed for robbery with a dangerous weapon and 
conspiracy to commit murder was allowed 21 April 1995. Calendared 
for argument in the Supreme Court I1 March 1996; determined on the 
briefs without oral argument. 


Michael F. Easley, Attorney General, by John F) Maddrey, 
Assistant Attorney General, for the State. 


J. Bryan Deans, Jr., for defendant-appellant. 


ORR, Justice. 


During the evening of 19 December 1992, Willie Lee Howard, Jr., 
and Darren Stephone Hale were shot in retaliation for conducting 
drug transactions in the drug territory claimed by Avery Butts. Both 
victims died as a result of single gunshot wounds to their heads. 


Defendant Wilbur Waldrin Francis was indicted for the 
19 December 1992 first-degree murders of Howard and Hale. He was 
_also indicted for robbery with a dangerous weapon and conspiracy to 
commit murder. He was tried capitally at the 3 January 1995 Criminal 
Session of Superior Court, Wilson County, and was found guilty as 
charged. After a capital sentencing proceeding, the jury did not find 
the existence of the sole aggravating circumstance submitted in each 
murder case and accordingly recommended sentences of life impris- 
onment. The trial court imposed two consecutive terms of life impris- 
onment. The trial court also imposed a sentence of fourteen years’ 
imprisonment for the conviction of robbery with a dangerous weapon 
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and a sentence of nine years’ imprisonment for the conviction of con- 
spiracy to commit murder, both sentences to run consecutively. 


Defendant appeals to this Court, asserting that he is entitled to a 
new trial based on the two assignments of error he raised relating to 
his first-degree murder convictions. Defendant raises no issues with 
respect to the robbery and conspiracy convictions. 


A complete presentation of the evidence is unnecessary to under- 
stand the legal issues raised in this case. In summary, however, the 
State presented evidence tending to show the following: 


Howard and Hale sold crack cocaine in the claimed cocaine ter- 
ritory of Avery Butts. However, they did not work for Butts, and tes- 
timony tended to show that Butts was angry that Howard and Hale 
had been selling cocaine on his block. State’s witness Andre Joseph, 
who was defendant’s accomplice in the murders, testified that he was 
present when Butts informed defendant that he wanted Howard and 
Hale “taken care of” and that defendant’s response was, “Okay.” 
Joseph further testified that Butts later specifically urged Joseph and 
defendant to kill Hale. 


Joseph further testified that on 19 December 1992 at approxi- 
mately 4:30 p.m., he and defendant stood outside a Minute Mart con- 
venience store located on the corner of Lodge and Banks Streets in 
Wilson, North Carolina. Defendant told Joseph that he was going to 
“take care of” Hale and Howard for Butts. Hale and Howard arrived, 
and Joseph asked Hale for some change, at which time Hale pulled 
out a large sum of money. Joseph testified that he wanted Hale’s 
money and that defendant told him that Hale and Howard were “going 
down.” 


Further, Joseph testified that after retrieving an unloaded .38-cal- 
iber pistol, an unloaded shotgun, and a loaded .22 LR caliber rifle and 
after attempting unsuccessfully to find some shells, he and defendant 
waited at the convenience store for Hale and Howard, who had left 
earlier, to return to the store. Hale and Howard arrived and went into 
the store, and when they exited, defendant and Joseph followed them 
to an alley, where Joseph pulled out a shotgun. Joseph testified that 
while he was searching Howard, he heard defendant say to Hale, 
“Didn't I tell you don’t move?” and then defendant shot Hale. 
Defendant told Joseph to shoot Howard, but when he refused, 
defendant shot Howard as well. Joseph testified that he only intended 
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to rob the victims, that he did not know a shooting would take place, 
and that his shotgun was not loaded. 


Defendant’s evidence tended to show that he and Joseph followed 
the victims into the alley with the weapons but that it was Joseph, not 
defendant, who was the leader behind the robbery and shootings. 
Defense evidence also tended to show that Joseph shot Hale and 
Howard. 


{1] Both of the issues raised by defendant on appeal arise from the 
trial court’s admission of testimony by SBI Agent Jerry Ratley about 
statements made by State’s witness Quentin Whitley during police 
interrogation on 20 December 1992. In his first assignment of error, 
defendant contends that the trial court erred by admitting evidence of 
Whitley’s pretrial statement to Agent Ratley as corroborative evi- 
dence. Specifically, defendant argues that the statement Whitley gave 
to Ratley did not corroborate Whitley’s testimony but was inconsist- 
ent with such testimony and therefore was improperly admitted as 
corroborative evidence. 


This Court has previously held that prior statements of a wit- 
ness can be admitted as corroborative evidence if they tend to 
add weight or credibility to the witness’ trial testimony. State v. 
Coffey, 326 N.C. 268, 3889 S.E.2d 48 (1990); State v. Ramey, 318 
N.C. 457, 349 S.E.2d 566 (1986). New information contained 
within the witness’ prior statement, but not referred to in his trial 
testimony, may also be admitted as corroborative evidence if it 
tends to add weight or credibility to that testimony. /d. However, 
the State cannot introduce prior statements which “actually 
directly contradicted ... sworn testimony.” State v. Burton, 322 
N.C. 447, 451, 368 S.E.2d 630, 632 (1988). 


State v. McDowell, 329 N.C. 363, 384, 407 S.E.2d 200, 212 (1991). 


A review of the transcripts reveals that Whitley testified at trial 
that he observed “the two Jamaicans,” referring to defendant and 
Joseph, retrieve guns. Whitley stated that Joseph retrieved a shotgun 
from behind a bush and that defendant retrieved a gun, which was in 
a paper bag, from behind an air conditioner. Specifically, Whitley tes- 
tified on direct examination as follows regarding the sequence of 
events surrounding the shootings: 


Q. And once you saw them get these guns, what, if anything, did 
you see the Jamaicans do? 
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@. Once you saw the Jamaicans get these guns from the air con- 
ditioner and the bush, what, if anything, did you see the 
Jamaicans do then? 


A. They started to follow them into the alley. 
Follow who? 

Speedy [Howard] and Darrien [Hale]. 

And what happened then, that you saw? 


> OPO 


. After that, I went back across the street, ahd I got to the cor- 
ner of the store and I seen they were robbing them. 


Q. Who was robbing who? 
A. The two Jamaicans were robbing Speedy and Darrien. 
@. Now, what exactly did you see? 


A. As I glanced over there I seen them and I stood there for a 
while and I heard them while they was talking. I really couldn’t 
get all of the conversation. After that, I looked over there and 
someone called me across the street. I looked back over 
there and I heard a gunshot and I seen Speedy fall and | took off 
running. 


Q. Did you see anybody fire a weapon? 


A. I really can’t say so, I just seen the tall one standing in front of 
Speedy and the short one standing in front of Darrien. 


@. And where was the tall one standing when Speedy went down. 
A. He was standing on the right side of the alley there. 


Q. Was he standing—was the tall one standing closer to Speedy 
or was he standing closer to Darrien? 


Mr. CLARK: Objection. 
THE COURT: Overruled. 
A. It was like on each side of the little alley there. 


Q. Where was the shorter one standing in relationship [sic] to 
Darrien? 
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A. He was standing in front of Darrien. They was standing on the 
left side of the alley. 


Q. And where was the taller one standing? 
A. They was standing on the right side. 

Q. Of the alley? 

A. Yes. 

Q. Could you tell how close the taller one was to Speedy? 
A 


. They was almost face to face. 


Q. Now after you heard this gunshot, what did you do? 


A. I started to run and then I had stopped. I had ran across the 
street to a friend girl’s house but I stopped there and that’s when 
I heard the second gunshot. 


Q. What else did you see at that point? 


A. After that, I seen the two running, so when they were running, 
I ran back towards over there and I seen both of them laying there 
and I told them to call the police. 


On cross-examination, Whitley testified as follows: 


@. And when you saw the Jamaicans walk behind them [towards 
the alley], the short one was in front, is that right? 


A. Yes, I think so. It’s hard to think because it’s been so long. 
Q. I understand. How far in front do you reckon he was? 


A. I don’t really remember, one went around the store and the 
other one started walking up the street. 


@. Did you see any one of them being shot? 


A. No, I told you I heard the gunshot and I ran. 


Q. You didn’t see anybody fall though, did you? 
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A. Well, like I said, the way I seen, I glanced—when I heard the 
shot, I glanced at it and I ran. It wasn’t really no big stare, but— 


Right, but you didn’t see anybody fall? 

No. 

Did you ever see which one of the Jamaicans shot? 
Yes, I did, once but— 

Who did? 


But I can't really say. 


POF O&O Pp © 


Q. Okay, and how long did it take between the first gunshot and 
the second gunshot? 


A. It wasn’t that long apart. 


Q. Did you tell the officers that it was three minutes between the 
first shot and the second shot? 


A. Yes, but it was a mistake. I really wasn’t thinking, my mind was 
going, I was thinking about what was going on. 


Well, you were real scared at the time weren’t you? 
Yes, sir. 

. And you ran right after it happened? 

Yes. 


. You really don’t know what happened when you start thinking 
about it, do you? 


OP>PO> Oo 


A. No, sir, when I— 
Mr. CoLvoLo: Objection, Your Honor. 
Mr. CLARK: That’s all I have, Judge. 


On redirect examination, Whitley testified that his memory of the sit- 
uation was a little bit better when he gave Agent Ratley a statement 
than it was at trial. 


Subsequently, the State called SBI Agent Ratley, who testified that 
on 20 December 1992, he questioned Whitley at the police depart- 
ment and that Whitley picked defendant and Joseph out of a photo- 
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graphic lineup. Over defendant's objection, Ratley was allowed to 
testify on direct examination for corroboration purposes as follows 
with respect to the statement Whitley gave Ratley during the police 
interrogation: 


@. And what, if anything, did he tell you as far as the victims were 
concerned when he got back to the store. 


A. He said he saw one of the Jamaicans go pick up a gun out of 
the bushes. He said that the taller Jamaican picked a gun up 
behind the air conditioner. He said that the tall Jamaican [defend- 
ant] had a small gun like a .22 and the other Jamaican [Joseph] 
had a larger gun. 


@. And what else did he say about that? 


A. He said that after the two Jamaicans picked up the gun that 
Speedy and Darrien left and that the two Jamaicans followed 
Speedy and Darrien down Banks Street. 


Q. What else did he tell you he witnessed at that point? 


A. He said that he followed—he being Whitley—followed them to 
check on Speedy and Darrien because he had known Speedy 
since he was a kid. He said that they turned down the alley which 
would be Walnut Lane and he stopped. He said that at about that 
time he heard the Jamaican, say, “Put your hands up.” 


Q. What else, if anything, did he tell you? 


A. He said that he heard the gunshot and saw Speedy fall. He said 
that the tall Jamaican [defendant] just stood there after he shot 
Speedy. 


@. What else did he tell you? 

A. He said that— 

Mr. CLARK: Objection, Your Honor. 
THE Court: Overruled. 


A. He said that he turned and walked down towards Lodge Street 
and he said that within two or three minutes he heard a second 
shot, he said he saw the two Jamaicans run behind a white house 
near the alley. ... 
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On cross-examination, Agent Ratley testified as follows: 


Q. Did you receive a statement from him when you initially 
talked to him that he was very scared at the time that the shoot- 
ing happened? 


A. No, sir, he didn’t tell me that. 


Q. At the time that you initially interviewed him, did he tell you 
that he had only glanced in the direction of where the shot came 
from when he heard the shot? 


A. No, sir. 


Q. At the time that you initially interviewed him, did he indicate 
to you that as soon as he heard the shot, he went in the opposite 
direction? 


A. I don't recall him saying that. 


Q. At the time that you initially interviewed him, isn’t it true that 
he told you that the first shot was followed by the second shot by 
two to three minutes? 


A. Yeah, he indicated that there was a time of about a couple of 
minutes between the first and second shot. 


Q. [] At the time that you initially interviewed him, did he tell you 
that he did not know who shot Speedy? 


A. When I interviewed him, he indicated to me that the taller of 
the two Jamaicans had shot Speedy. 


Defendant contends that the trial court erred when it failed to 
sustain his objection and to allow his motion to strike the purported 
corroboration testimony of Agent Ratley when Ratley’s testimony 
regarding the statement Whitley gave to him was in direct contradic- 
tion to Whitley’s testimony at trial. 


The first discrepancy concerns Ratley’s testimony that in 
Whitley’s prior statement, Whitley stated that he saw defendant shoot 
Howard. However, at trial, Whitley testified that he did not see who 
shot either of the victims and actually admitted on the stand under 
cross-examination that he did not know what happened between 
defendant, Joseph, and the victims. The second discrepancy concerns 
Ratley’s testimony that in Whitley’s pretrial statement, Whitley stated 
that two to three minutes passed between the two shots; whereas at 
trial, Whitley testified that the shots were not “long apart.” 
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Defendant argues that these statements were admitted under the 
guise of corroborative evidence but were received as substantive evi- 
dence because the statements concern Whitley’s observations at the 
crime scene and that Whitley’s trial testimony reveals his uncertainty 
as to what happened at the crime scene between the victims, Joseph, 
and defendant. As we have previously stated, “a prior statement is 
admitted only as corroboration of the substantive witness and is not 
itself to be received as substantive evidence.” State v. Stills, 310 N.C. 
410, 415, 312 S.E.2d 443, 447 (1984). 


We see no merit in the State’s contention that the prior statements 
testified to by Agent Ratley add to the weight and credibility of 
Whitley’s testimony. Giving due consideration to our prior holding 
that “ ‘prior contradictory statements may not be admitted under the 
guise of corroborating [a witness’] testimony,” Burton, 322 N.C. at 
450, 368 S.E.2d at 632 (alteration in original) (emphasis omitted) 
(quoting Ramey, 318 N.C. at 469, 349 S.E.2d at 573-74), we conclude 
that Ratley’s testimony regarding Whitley’s pretrial statement con- 
tained significant discrepancies from Whitley’s testimony at trial and 
should not have been admitted as corroborative evidence. 
Essentially, Whitley’s testimony at trial was itself contradictory and 
therefore could not be corroborated. 


However, “there remain[s| ‘plenary competent evidence... from 
which the jury could have determined defendant's guilt of the 
crime[s] charged.” Stills, 310 N.C. at 416, 312 S.E.2d at 447 (alter- 
ation in original). Because defendant has shown no likelihood of 
achieving a different result at trial had Ratley’s testimony concern- 
ing Whitley’s prior statement not been admitted into evidence, we 
hold that the trial court’s error is harmless. N.C.G.S. § 15A-1443(a) 
(1988). 


Prior to Ratley’s testimony, Joseph, defendant’s accomplice, testi- 
fied, directly implicating the defendant in both murders. Joseph testi- 
fied that defendant told him that he was going to “take care of the 
guys for Butts,” and later, after he and defendant had seen Hale pull 
out a large sum of money, defendant told him that Hale and Howard 
were “going down.” Joseph further testified that defendant gave him 
a .38-caliber pistol to hold while defendant went to get a shotgun. 
Butts, who was also at the store, left and returned with a .22 LR cal- 
iber rifle and then left prior to the shootings. After defendant 
returned with the shotgun, he and Joseph went somewhere to get 
some shells, but returned to the store without any. Joseph further tes- 
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tified that while he was searching Howard, defendant shot Hale. Then 
defendant demanded that Joseph shoot Howard, but after he refused, 
defendant shot Howard in the head. Joseph’s in-court testimony was 
bolstered by Agent Ratley’s unchallenged corroborative testimony 
regarding the contents of Joseph’s 21 December 1992 statement to 
Agent Ratley. Finally, defendant’s own trial testimony substantially 
matches the testimony of Joseph, as defendant admitted at trial that 
he and Joseph, with weapons, followed the victims into the alley 
where both Hale and Howard were shot. 


This Court has previously applied the harmless error standard 
under N.C.G.S. § 15A-1443(a) to determine whether an erroneous 
admission of a prior statement for purposes of corroboration entitled 
defendant to a new trial. In State v. Farmer, 333 N.C. 172, 424 S.E.2d 
120 (1993), this Court found the evidence sufficient, if believed by a 
jury, to support a conviction of first-degree murder, concluding that 
“the defendant has not met his burden of showing a reasonable pos- 
sibility that a different result would have been reached at the trial had 
[the witness’] pretrial written statement been excluded.” Id. at 198, 
424 §.E.2d at 132. Additionally, in the case of State v. Sidberry, 337 
N.C. 779, 448 8.E.2d 798 (1994), this Court stated that where the wit- 
ness’ “pretrial statement contained significant discrepancies from his 
testimony at trial and should not have been admitted as corroborative 
evidence,” “the error was harmless” because of the substantial evi- 
dence of defendant’s guilt presented at trial. Jd. at 784, 448 S.E.2d at 
802. In the instant case, we conclude that defendant has failed to 
show a reasonable possibility that, had the error not occurred, a dif- 
ferent result would have been reached at trial. This assignment of 
error is overruled. 


[2] In his second assignment of error, defendant contends that the 
challenged corroborative evidence was improperly used as substan- 
tive evidence. Defendant argues that the trial court failed to ade- 
quately inform the jury in its limiting instruction on corroborative evi- 
dence as to the proper use of such evidence. “By definition, a prior 
statement is admitted only as corroboration of the substantive wit- 
ness and is not itself to be received as substantive evidence.” Stills, 
310 N.C. at 415, 312 S.E.2d at 447. Believing that the trial court’s lim- 
iting instruction on corroborative evidence was confusing, defective, 
and misleading to the jury, defendant asserts that the trial court’s 
instruction was “sufficiently vague as to make the proper execution 
of the instruction unlikely or impossible.” 
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The trial court gave the following limiting instruction to the jury: 


Al) right, ladies and gentlemen of the jury, the evidence that is 
now being offered and evidence that will be offered is said to be 
evidence offered in corroboration. When evidence is received 
tending to show that at an earlier time a witness mad [sic] a 
statement which may be consistent or may conflict with the wit- 
nesses [Sic] testimony at this trial, you must not consider such 
earlier statement as evidence of the truth of what was said at that 
earlier time because it was not under oath at this trial. If you 
believe that such earlier statement was made and that it is con- 
sistent or does conflict with the testimony of the witness at this 
trial, then you may consider this, together with all other facts and 
circumstances bearing upon the witnesses [sic] truthfulness in 
deciding whether you will believe or disbelieve the testimony of 
that witness at this trial. It may not be considered by you for any 
other purpose. 


This instruction substantially comports with the instruction 
reviewed and approved in State v. Detter, 298 N.C. 604, 631, 260 
S.E.2d 567, 586 (1979), and is virtually identical to the instruction 
recently reviewed by this Court in State v. Williams, 341 N.C. 1, 11, 
459 S.E.2d 208, 214 (1995), cert. denied, — U.S. —, 133 L. Ed. 2d 870 
(1996). We held in Williams that the instruction was proper, stating 
that “{ijt is well established that in the absence of a special request, it 
is not error for the trial Judge to fail to explain in his charge to the 
jury the difference between corroborative evidence and substantive 
evidence.” Jd. at 13, 459 S.E.2d at 215. 


Here, the purpose for which the jury could consider the evidence 
was adequately explained to the jury, and defendant made no special 
request for further instructions. [d. We believe that the limiting 
instruction given is such that reasonable minds could glean the 
proper use of the prior statement made by Whitley to Agent Ratley 
even in the absence of working definitions of substantive versus cor- 
roborative evidence. This assignment of error is overruled. 


Thus, after reviewing the transcripts, record, and briefs, we 
find no error in defendant’s assignments of error, and, accordingly, 
uphold his first-degree murder convictions and sentences of life 
imprisonment. 


NO ERROR. 
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STATE OF NORTH CAROLINA v. DEDRIC BAYLONE BREWINGTON 


No. 179A94 
(Filed 13 June 1996) 


Homicide § 352 (NCI4th)— first-degree murder—voluntary 
manslaughter based on imperfect self-defense—instruction 
not given 


There was no prejudicial error in a first-degree murder pros- 
ecution arising from a pawn shop robbery where the trial court 
denied defendant's request to submit to the jury voluntary 
manslaughter based on imperfect self-defense as a lesser 
included offense of the first-degree murder. The jury found 
defendant guilty of first-degree murder based on felony murder 
with attempted robbery with a dangerous weapon as the underly- 
ing felony. Defendant’s own statements contained admissions 
that he twice entered into an agreement to rob the pawn shop 
using a firearm if necessary and that during the second visit 
defendant decided to shoot one pawn shop employee to show 
that he meant business. The fact that defendant and his accom- 
plice left without taking anything is immaterial. A reasonable pos- 
sibility does not exist that the jury would have convicted defend- 
ant of voluntary manslaughter rather than felony murder. 


Am Jur 2d, Homicide §§ 514, 519, 525, 527, 529, 530; 
Trial § 1483. 


Modern status of law regarding cure of error, in 
instruction as to one offense by conviction of higher or 
lesser offense. 15 ALR4th 118. 


Accused’s right, in homicide case, to have jury 
instructed as to both unintentional shooting and self- 
defense. 15 ALR4th 983. 


. Evidence and Witnesses § 1723 (NCI4th)— first-degree 


murder—pawn shop robbery—surveillance video—slow 
motion—admissible 


There was no error in a first-degree murder prosecution aris- 
ing from the attempted robbery of a pawn shop in which defend- 
ant claimed imperfect self-defense in the admission of a surveil- 
lance videotape which defendant contended was not a fair 
depiction of the scene because it showed only defendant’s actions 


IN THE SUPREME COURT 449 


STATE v. BREWINGTON 
[343 N.C. 448 (1996)] 


and because it was shown in slow motion. The videotape was rel- 
evant to a critical issue in the case, the sequence of events which 
took place at the time of the shooting, and, in light of its proba- 
tive value, the court did not abuse its discretion in permitting the 
jury to view the videotape in real time or in slow motion. 


Am Jur 2d, Evidence § 981. 


Admissibility of visual recording of event or matter giv- 
ing rise to litigation or prosecution. 41 ALR4th 812. 


. Criminal Law § 1262 (NCI4th)— assault—sentencing— 
mitigating factors—voluntary acknowledgement of 
wrongdoing 


The trial court did not err when sentencing defendant for 
assault with a deadly weapon inflicting serious injury and con- 
spiracy to commit robbery with a dangerous weapon by failing to 
find the statutory mitigating factor that defendant voluntarily 
acknowledged wrongdoing prior to his arrest where defendant’s 
statement before his arrest contains numerous attempts to deny 
his culpability. Also, a defendant who tries to minimize his culpa- 
bility by relying on self-defense has not acknowledged wrongdo- 
ing and is not entitled to this mitigating factor. 


Am Jur 2d, Criminal Law §§ 598, 599. 


. Criminal Law § 1237 (NCI4th)— assault—sentencing—mit- 
igating factors—aid in apprehending another felon 


The trial court did not err when sentencing defendant for 
assault with a deadly weapon inflicting serious injury and con- 
spiracy to commit robbery with a dangerous weapon by failing to 
find the statutory mitigating factor that defendant aided in the 
apprehension of another felon where defendant agreed to allow 
officers to listen to and tape record a telephone conversation 
with his accomplice but would not give officers his accomplice’s 
name, officers confirmed the identity of defendant’s accomplice 
by observing the telephone number as defendant dialed and uti- 
lizing a cross-reference index, and defendant ultimately gave the 
accomplice’s name to officers only after the officers had already 
obtained the telephone number. Defendant’s assistance was not 
instrumental in the apprehension of the accomplice and defend- 
ant is not entitled to the benefit of this mitigator. 


Am Jur 2d, Criminal Law §§ 598, 599. 
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Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of life imprisonment entered by Weeks, J., 
at the 15 November 1993 Criminal Session of Superior Court, 
Cumberland County, upon a jury verdict of guilty of first-degree mur- 
der. Defendant’s motion to bypass the Court of Appeals as to addi- 
tional judgments imposed for assault with a deadly weapon inflicting 
serious injury and conspiracy to commit robbery with a dangerous 
weapon was allowed 24 May 1995. Heard in the Supreme Court 
14 February 1996. 


Michael F. Easley, Attorney General, by John H. Watters, 
Special Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Benjamin 
Sendor, Assistant Appellate Defender, for defendant-appellant. 


PARKER, Justice. 


Defendant was tried capitally on a multi-count indictment charg- 
ing him with first-degree murder, assault with a deadly weapon with 
intent to kill inflicting serious injury, attempted robbery with a dan- 
gerous weapon, and conspiracy to commit robbery with a dangerous 
weapon. At the close of the evidence, the trial court quashed the 
count alleging attempted robbery with a dangerous weapon. The jury 
returned verdicts finding defendant guilty of first-degree murder 
under the theory of felony murder, assault with a deadly weapon 
inflicting serious injury, and conspiracy to commit robbery with a 
dangerous weapon. Based on the jury’s recommendation, defendant 
was sentenced to life imprisonment for first-degree murder. 
Defendant was also sentenced to a consecutive sentence of ten years’ 
imprisonment for assault with a deadly weapon inflicting serious 
injury and to a concurrent sentence of ten years’ imprisonment for 
conspiracy to commit robbery with a dangerous weapon. We find no 
error. 


The State’s evidence tended to show that on 30 August 1992, 
Jimmy Ray Denning and Delmar Moses were working at East Coast 
Pawn, Inc., located in Cumberland County, North Carolina. For pro- 
tection the pawn shop was equipped with video surveillance and 
Denning usually kept a “house” gun under the merchandise counter. 
The house gun was a .357-caliber revolver. Moses also sometimes car- 
ried a .25-caliber weapon. 


During the afternoon of 30 August 1992, Moses waited on defend- 
ant and another young man, later identified as Dan Lamar Blue, when 
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they purchased a Nintendo tape. After the men left, Moses mentioned 
to Denning that he thought the men were going to rob the pawn shop. 
Later that same afternoon defendant and Blue again entered the pawn 
shop under the pretense of purchasing another Nintendo tape. 


After the men made a tape selection, Denning began writing a 
sales ticket for the purchase. At this time Moses was standing behind 
Denning and to his right. While Denning was looking down at the 
sales ticket, he was shot from the front and fell backward onto the 
floor. As Denning fell he saw the gun in Moses’ hand go off and then 
heard other shots being fired. Denning did not know who fired the 
shot that hit him, nor did he know who fired the subsequent shots. 
The next thing Denning recalled was regaining consciousness. 
Denning saw Moses lying on the floor. Denning picked up the house 
gun, which was on the floor next to Moses, put the gun on a chair, and 
called 911. Moses died as a result of gunshot wounds, and Denning 
was hospitalized for almost eight weeks. 


John B. Sawyer, a deputy sheriff with the Cumberland County 
Sheriff's Department, testified that at approximately 2:24 p.m. on 
30 August 1992, he responded to a call from a trailer at 218 Navajo 
Street. The trailer was located approximately two-tenths of a mile 
from the East Coast Pawn shop. Deputy Sawyer observed a “visibly 
upset” female standing outside the trailer. Deputy Sawyer entered the 
trailer and found defendant bleeding from the leg. Defendant told 
Deputy Sawyer that he had been walking in front of East Coast Pawn, 
that two black teenagers had come out of the store shooting, and that 
he had been shot. Defendant was taken to the hospital. 


James K. Wright, Jr., a deputy sheriff with the Cumberland County 
Sheriff's Department, testified that at approximately 2:17 p.m. on 
30 August 1992, he received a radio call to respond to East Coast 
Pawn. Deputy Wright arrived at East Coast Pawn at approximately 
2:20 p.m. and found two males who appeared to be suffering from 
gunshot wounds. 


Linwood J. Brisbane, a deputy sergeant with the Cumberland 
County Sheriff's Department, investigated the crime scene at East 
Coast Pawn. As part of the investigation Sergeant Brisbane dusted 
areas in the pawn shop for latent fingerprints and lifted a latent palm 
print from a display case. Mariann Mitchell, a fingerprint identifica- 
tion technician with the Fayetteville Police Department, testified that 
the latent palm print lifted by Sergeant Brisbane matched defendant’s 
left palm print. Special Agent Ricky L. Navarro of the State Bureau of 
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Investigation confirmed Mitchell’s conclusion that the palm print 
matched defendant’s left palm print. 


On 31 August 1992 Sergeant Don Smith and Lieutenant Neill 
Monroe of the Cumberland County Sheriff’s Department took defend- 
ant from the hospital to the Law Enforcement Center. Sergeant Smith, 
Lieutenant Monroe, and Captain Art Binder conducted a tape- 
recorded interview in which defendant recounted the shooting. 
Defendant stated that he and his partner entered the pawn shop with 
the intent to commit a robbery because defendant “needed some 
money.” Although defendant had a gun, defendant stated that he did 
not plan to shoot anyone; rather, the plan was to “get the guy to open 
the cash register,” rob the shop, and then leave. The first time defend- 
ant and his partner entered the shop, defendant was “shaky” and did 
not want to go through with the robbery. Defendant bought a 
Nintendo tape, hoping that the employee behind the counter would 
have to open the cash register to conduct the sales transaction. When 
the employee did not open the register, defendant and his partner 
merely walked out after the purchase. After leaving the shop defend- 
ant and his partner discussed an alternative plan for the robbery. The 
two men agreed to enter the pawn shop a second time under the pre- 
text of purchasing another Nintendo tape. They also agreed that if the 
employee did not open the cash register this time, defendant would 
“go ahead and pull the gun out.” 


Defendant stated that when he and his partner entered the pawn 
shop the second time, a different employee handled their purchase. 
Defendant feared that the switch meant that the employees suspected 
a robbery. Defendant whispered his suspicion to his partner, who 
encouraged defendant to follow through with the robbery. When the 
second employee did not open the cash register to conduct the sales 
transaction, defendant became nervous and fumbled in his pocket for 
his gun. Defendant stated that he was scared one of the employees 
might also have a gun and that he might himself be shot, so he 
decided to “shoot one shot, maybe, you know, in the arm or some- 
thing,” to let the employees know he was “not playing.” Defendant 
then pulled out his gun and fired without aiming. Defendant fired one 
shot at the man handling the sale and then shot the other employee. 
The other employee then pulled out a gun and shot defendant in the 
leg. Defendant and his accomplice immediately ran out of the shop 
without taking any merchandise. Defendant stated that he did not 
want to shoot anyone and contended that it was the way “they looked 
at [him]... [,] the way that they jumped,” that made him do it. 
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Captain Binder asked defendant to give him the name of his 
accomplice. Defendant refused to divulge his accomplice’s name, but 
he did agree to call the man and engage him in a taped telephone con- 
versation. While defendant was dialing the telephone number, 
Sergeant Smith and Captain Binder observed the number dialed. 
During the telephone conversation defendant referred to his accom- 
plice as “Lamar.” The detectives were able to obtain “Lamar’s” 
address by using a cross-reference index. Apparently, defendant also 
subsequently gave Captain Binder his accomplice’s last name. The 
detectives went to the address listed in the cross-reference index and 
located Dan Lamar Blue. After defendant made the telephone call to 
Blue, officers placed defendant under arrest. 


Dr. Thomas Clark, a forensic pathologist in the Office of the Chief 
Medical Examiner, performed the autopsy on Moses. Dr. Clark testi- 
fied that Moses died as the result of two gunshot wounds to the chest. 
Dr. Clark also testified that Moses could have fired a gun immediately 
after being shot. 


[1] Defendant presents three assignments of error. In his first assign- 
ment of error, defendant contends that the trial court erred by deny- 
ing his request to submit voluntary manslaughter, on the basis of 
imperfect self-defense, to the jury as a lesser-included offense of the 
first-degree murder. 


During the guilt-innocence phase charge conference, defense 
counsel requested that the trial court instruct the jury on the lesser- 
included offense of voluntary manslaughter on the theory of imper- 
fect self-defense. The trial court denied this request and instructed 
the jury that it could find defendant guilty of first-degree murder on 
the basis of premeditation and deliberation and/or felony murder, 
guilty of second-degree murder, or not guilty. The jury found defend- 
ant guilty of first-degree murder on the theory of felony murder. 
Defendant contends that the evidence in this case would have sup- 
ported a verdict of voluntary manslaughter and that the trial court’s 
ruling, therefore, constituted reversible error. 


Defendant originally made this argument as to both theories of 
first-degree murder presented to the jury. However, this Court 
recently ruled that self-defense, whether perfect or imperfect, is not 
a defense to felony murder, and perfect self-defense is applicable only 
to certain underlying felonies. State v. Richardson, 341 N.C. 658, 462 
9.E.2d 492 (1995). Defendant concedes that his argument as it relates 
to felony murder is without merit. 
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Defendant nonetheless contends he is entitled to an instruction 
on the lesser-included offense of voluntary manslaughter since the 
jury was also instructed on the charge of first-degree murder under 
the theory of premeditation and deliberation. Assuming arguendo 
that defendant was entitled to such an instruction, defendant has 
not argued, nor can we find, any prejudice to defendant from this 
omission. 


The jury was instructed on first-degree murder based on felony 
murder, first-degree murder based on premeditation and deliberation, 
and second-degree murder. The jury found defendant guilty of first- 
degree murder based on felony murder, but not based on premedita- 
tion and deliberation, and rejected second-degree murder. Attempted 
robbery with a dangerous weapon was the felony underlying this con- 
viction. The evidence presented in this case as to the underlying 
felony charge was not in conflict and was overwhelming. See State v. 
Camacho, 337 N.C. 224, 446 S.E.2d 8 (1994). Significantly, defendant’s 
own statement to law-enforcement officers contains admissions that 
he and Blue twice entered into an agreement to rob the pawn shop by 
using a firearm if necessary to carry out their mission. The plan was 
to pull the gun if the employee did not open the register to complete 
the sale of the Nintendo tape. During the second visit to the pawn 
shop, when the employee did not open the cash register, defendant 
decided to shoot one shot in Denning’s arm to let Denning know 
defendant meant business. The fact that defendant and Blue left with- 
out taking anything is immaterial to the charge of attempted robbery 
with a dangerous weapon. Under these facts a reasonable possibility 
does not exist that the jury would have convicted defendant of vol- 
untary manslaughter rather than felony murder had the jury been 
given the opportunity to consider voluntary manslaughter based on 
imperfect self-defense as a lesser-included offense of premeditated 
and deliberate murder. See N.C.G.S. § 15A-14438(a) (1988). This assign- 
ment of error is overruled. 


[2] In his next assignment of error, defendant contends that the trial 
court erred by overruling his objection to the State’s introduction of 
a surveillance videotape. Defendant contends the videotape was not 
a fair depiction of the taped scene for two reasons: (i) the videotape 
showed only defendant’s actions during the shooting without also 
showing Moses’ actions; and (ii) the videotape was shown in slow 
motion, which distorted the actual events. Defendant also contends 
that admission of the videotape was error because the danger of 
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unfair prejudice substantially outweighed the probative value of the 
videotape. See N.C.G.S. § 8C-1, Rule 403 (1992). 


During the testimony of Denning, the videotape was admitted into 
evidence without objection. The following exchange occurred at 
trial: 


[PROSECUTOR]: Your Honor, at this time the State would move 
to introduce into evidence State’s exhibit No. 1-A [the sur- 
veillance videotape] in lieu of State’s exhibit No. 1 previously 
identified. 


[DEFENSE COUNSEL]: No objection. 


THE CourT: Without objection, State’s exhibit 1-A is admitted 
in evidence. 


[PROSECUTOR]: The other items, Your Honor— 


THE Court: Is it being offered in for general purposes or lim- 
ited purposes? 


[PROSECUTOR]: Your Honor, it is being offered in as substan- 
tive evidence. 


THE COURT: It comes in without limitation and without objec- 
tion; is that correct? 


[DEFENSE COUNSEL]: Yes, Sir. 
THE COURT: OKay. 


After this exchange, but before the videotape was shown to the jury, 
defendant objected to the videotape being played in slow motion. 


Because the videotape was admitted as substantive evidence 
without objection or limitation, defendant’s first contention, that 
the videotape showed only defendant’s actions, is deemed to have 
been waived. See N.C. R. App. P. 10(b)(1). However, even as- 
suming that defendant’s objection was timely, we find no merit to 
defendant’s assignments of error as to the introduction of the surveil- 
lance videotape. 





A videotape may be played for a jury if it is relevant and is not 
used solely to arouse the passions of the jury. State v. French, 342 
N.C. 863, 467 S.E.2d 412 (1996). The exclusion of photographic evi- 
dence under Rule 403 of the North Carolina Rules of Evidence is gen- 
erally left to the discretion of the trial court. State v. Hennis, 323 N.C. 
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279, 372 S.E.2d 523 (1988). In the instant case the videotape was rel- 
evant to a critical issue in this case: the sequence of events which 
took place at the time of the shooting. In response to defendant's 
objection to the videotape being shown in slow motion, the trial court 
stated: 


[T]he bottom line is that it has been placed in issue what the 
sequence was. And my recollection of the defendant’s opening 
statement was that that was a significant aspect of the opening 
statement, that the defendant in opening statement put in issue 
the sequence of events of what caused, may have caused the 
sequence of events. 


Ultimately it is going to be a determination for the jury to make 
on the question of whether the defendant is guilty of first degree 
murder on the theory of premeditation and deliberation, whether 
he is guilty of first degree murder on the theory of felony murder, 
or whether he is guilty of some lesser included offense, or 
whether he is not guilty of any offense. And this tape is probative 
as to those determinations. 


In light of the probative value of this videotape, we conclude the trial 
court did not abuse its discretion in permitting the jury to view the 
videotape in real time or in slow motion. This assignment of error is 
overruled. 


[3] Finally, defendant contends the trial court erred in sentencing 
defendant for the charges of assault with a deadly weapon inflicting 
serious injury and conspiracy to commit robbery with a dangerous 
weapon by failing to find two statutory mitigators that he alleges 
were established by “uncontradicted and manifestly credible evi- 
dence.” Specifically, defendant contends that the court erred in fail- 
ing to find as statutory mitigating factors that prior to his arrest, 
defendant voluntarily acknowledged wrongdoing in connection with 
the offenses pursuant to N.C.G.S. § 15A-1340.4(a)(2)(2)! and that he 
aided in the apprehension of another felon pursuant to N.C.G:S. 
§ 15A-1340.4(a)(2)(h). 


Under the Fair Sentencing Act, a trial court must find a statutory 
mitigating factor if that factor is supported by uncontradicted, sub- 
stantial, and manifestly credible evidence. State v. Jones, 309 N.C. 
214, 218-20, 306 S.E.2d 451, 454-56 (1983). In order to show that the 


1. The Fair Sentencing Act, N.C.G.S. § 15A-1340.1 to -1340.7 (1988), was repealed 
effective 1 October 1994, when the Structured Sentencing Act became effective for 
offenses occurring on or after that date. 
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trial court erred in failing to find a mitigating factor, the defendant 
has the burden of showing that no other reasonable inferences can 
be drawn from the evidence. Jd. at 219-20, 306 S.E.2d at 455. 
Defendant contends that the uncontroverted evidence in this case, 
that defendant went with law enforcement officers voluntarily 
from the hospital to the Law Enforcement Center, that he gave a 
taped confession to the officers, and that he was arrested after he 
confessed, supports the statutory mitigating factor that prior to 
arrest, defendant voluntarily acknowledged wrongdoing. See N.C.G.S. 
§ 15A-1340.4(a)(2)() (1988). 


We hold the trial court did not err in failing to find this mitigating 
factor. Defendant did make a statement prior to his arrest as to the 
conspiracy to rob the pawn shop and the subsequent shooting of 
Moses and Denning. However, defendant’s statement contains numer- 
ous attempts by defendant to deny his culpability as to these crimes. 
For example, defendant stated that upon entering the pawn shop the 
first time, he “was kind of shaky” and “[did not] want to do it at all.” 
Defendant stated that after the first failed attempt to rob the pawn 
shop, he did not want to make a second attempt, he told Blue “this 
ain’t gonna work,” and Blue then urged defendant to go ahead with 
the robbery. All of these statements belie defendant’s contention that 
he acknowledged wrongdoing as to the offense of conspiracy to com- 
mit robbery. In fact, defense counsel relied on portions of defendant’s 
statement to argue to the jury that defendant had, in fact, abandoned 
the conspiracy entirely. This mitigating factor was not supported by 
uncontradicted, substantial, and manifestly credible evidence. 


Likewise, defendant did not acknowledge wrongdoing in connec- 
tion with the offense of assault with a deadly weapon inflicting seri- 
ous injury. In defendant’s statement to officers concerning the shoot- 
ing, defendant maintained he was scared that one of the employees 
might have a gun and that he might be shot; so he decided to “shoot 
one shot, ... in the arm or something,” to let the employees know he 
was “not playing.” Defendant pulled out his gun and shot Denning and 
then Moses. Defendant further maintained that he did not want to 
shoot anyone and that it was the way “they looked at [him]... [,] the 
way that they jumped,” that made him do it. 


A defendant who tries to minimize his culpability by relying on 
self-defense has not acknowledged wrongdoing and is not entitled to 
the mitigating factor at issue here. See State v. Clark, 314 N.C. 638, 
336 S.E.2d 83 (1985); see also State v. Michael, 311 N.C. 214, 316 
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S.E.2d 276 (1984) (statement given by the defendant in which he 
admitted that he had killed the victim but contended that the shoot- 
ing was accidental did not constitute an admission of wrongdoing). 
The policy behind this mitigating factor is that defendant showed 
remorse for his actions. See State v. Ahearn, 307 N.C. 584, 300 S.E.2d 
689 (1983). Defendant’s attempt to shift responsibility as to the 
assault on Denning contradicts defendant’s contention that he 
acknowledged any wrongdoing. The trial court did not err in failing to 
find this mitigating factor. 


[4] Defendant also contends the evidence in this case supports the 
statutory mitigating factor that defendant aided in the apprehension 
of another felon. See N.C.G.S. § 15A-1340.4(a)(2)(h). Pursuant to a 
request by police officers, defendant called his accomplice by tele- 
phone and engaged him in a mutually inculpatory conversation. 
Defendant agreed to allow officers to listen to and tape record the 
conversation. Defendant would not, however, give officers his accom- 
plice’s name. Officers confirmed the identity of defendant’s accom- 
plice by observing the telephone number as defendant dialed and by 
then utilizing a cross-reference index. Defendant ultimately gave the 
accomplice’s name to officers, but after the officers had already 
obtained the phone number. Thus, defendant’s assistance was not 
instrumental in the apprehension of Blue, and defendant is not enti- 
tled to the benefit of this statutory mitigator. See State v. Vanstory, 84 
N.C. App. 535, 353 S.E.2d 236 (when defendant and codefendant 
talked with a police officer at the same time and both confessed to 
the crime charged, defendant’s testimony was not instrumental in the 
apprehension of the codefendant, and defendant was not entitled to 
this statutory mitigator), disc. rev. denied, 320 N.C. 176, 358 S.E.2d 67 
(1987). This assignment of error is overruled. 


NO ERROR. 
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KIMBERLY (HICKS) YOUNG y. CHRISTOPHER ALLEN WOODALL IN HIS INDIVID- 
UAL CAPACITY AND AS AN OFFICER OF THE WINSTON-SALEM POLICE DEPARTMENT AND 
WINSTON-SALEM POLICE DEPARTMENT anpb THE CITY OF WINSTON-SALEM 


No. 265PA95 
(Filed 13 June 1996) 


1. Automobiles and Other Vehicles § 333 (NCI4th)— pursuing 
officer—exemption from speed limit—gross negligence 
standard 

A pursuing officer is exempt from observing the speed limit 
pursuant to N.C.G.S. § 20-145 except when he acts with “a reck- 
less disregard of the safety of others,” which is a gross negligence 
standard. 


Am Jur 2d, Automobiles and Highway Traffic §§ 207, 
208. 


Necessity and propriety of instruction as to prima facie 
speed limit. 87 ALR2d 539. 


2. Automobiles and Other Vehicles § 333 (NCI4th); Sheriffs, 
Police and Other Law Enforcement Officers § 21 
(NCI4th)— pursuing officer—exceeding speed limit— 
absence of gross negligence 


Although plaintiff’s forecast of evidence may have shown 
ordinary negligence by defendant police officer, it was insuffi- 
cient to show gross negligence by the officer within the meaning 
of N.C.G.S. § 20-145 where it tended to show that the officer saw 
a car approaching him with only one headlight on; the officer 
started following this vehicle, but he did not activate his blue 
light and siren; the officer did not know the speed at which he 
was traveling, but it might have been in excess of the posted limit; 
a witness said she saw the officer traveling at a high rate of speed 
immediately before the accident; police department policy 
required that the blue light and siren be activated when a patrol 
car exceeded the speed limit; the officer entered an intersection 
while a yellow caution light was flashing in his direction and 
struck plaintiff's vehicle while it was making a left turn; and the 
officer testified that his headlights were on, but a witness stated 
that she could not tell whether they were on. 


Am Jur 2d, Automobiles and Highway Traffic §§ 207, 
208. 
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Justice FRYE dissenting. 


Justice WHICHARD dissenting. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 119 N.C. App. 182, 458 S.E.2d 
225 (1995), affirming in part and reversing in part the denial of the 
defendants’ motion for summary judgment, entered by Hooks, J., on 
6 April 1994 in Superior Court, Forsyth County. Heard in the Supreme 
Court 11 December 1995. 


This is an action for personal injury and property damage grow- 
ing from an automobile accident that occurred in the City of Winston- 
Salem. Defendant Christopher Allen Woodall was an officer with the 
City of Winston-Salem Police Department and was acting in the per- 
formance of his duties at the time of the accident. 


The defendants moved for summary judgment. The materials 
filed in support and in opposition to the summary judgment motion 
showed that at approximately 2:00 a.m. on 30 May 1992, defendant 
Woodall was on duty and driving in a northerly direction on Peters 
Creek Parkway when he saw a Chevrolet Camaro approaching him 
with only one headlight on. Officer Woodall turned and started fol- 
lowing this vehicle. He did not activate his blue light or siren, he said, 
because if he had done so, it would have given the car he was follow- 
ing a better chance to elude him. He intended to activate his blue light 
when he was closer to the vehicle he was following. 


Officer Woodall said he did not know the speed at which he was 
traveling, but it might have been in excess of forty-five miles per hour, 
which was the posted speed limit. The Winston-Salem Police 
Department’s policy requires that the blue light and siren be activated 
when a patrol car exceeds the speed limit. A witness to the accident 
said she saw defendant Woodall traveling at a high rate of speed 
immediately before the accident. The witness said she could not “say 
for certain whether or not the headlights of the vehicle were on.” 


At the time defendant Woodall was traveling south on Peters 
Creek Parkway, the plaintiff was proceeding in a northerly direction 
on the Parkway, approaching Officer Woodall’s oncoming vehicle. A 
yellow caution light was flashing as Officer Woodall approached the 
intersection. When plaintiff made a left turn at the intersection of the 
Parkway and Link Road, her vehicle was hit by the vehicle driven by 
the defendant. 
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The City of Winston-Salem did not have liability insurance for the 
first $2,000,000 of any claim against it and did not participate in a 
local government risk pool pursuant to N.C.G.S. § 160A-485 at the 
time of the accident. The superior court granted the motion for sum- 
mary judgment as to the Police Department and denied the motion as 
to the City and Officer Woodall. 


The Court of Appeals reversed in part. It held that the City and 
Officer Woodall were entitled to summary judgment based on sover- 
eign immunity for claims up to and including $2,000,000 except 
claims of negligence based on N.C.G.S. § 20-145. 


We allowed defendants’ petition for discretionary review. 


Wright, Parrish, Newton & Rabil, L.L.P, by Melvin F) Wright, 
Jr., and Nils E. Gerber, for plaintiff-appellee. 


Womble Carlyle Sandridge & Rice, PLL.C., by Gusti W. 
Frankel, for defendants-appellants. 


AnnFrances M. Shaver, High Point Police Attorney, amicus 
curiae for North Carolina Association of Police Attorneys. 


WEBB, Justice. 


The Court of Appeals’ opinion in this case is grounded in large 
part on its reading of N.C.G.S. § 20-145, which provides in part: 


The speed limitations set forth in this Article shall not apply 
to vehicles when operated with due regard for safety under the 
direction of the police in the chase or apprehension of violators 
of the law or of persons charged with or suspected of any such 
violation .... This exemption shall not, however, protect the 
driver of any such vehicle from the consequence of a reckless dis- 
regard of the safety of others. 


N.C.G.S. § 20-145 (1993). The Court of Appeals, relying on Bullins v. 
Schmidt, 322 N.C. 580, 369 S.E.2d 601 (1988), and Goddard v. 
Williams, 251 N.C. 128, 110 S.E.2d 820 (1959), held that the last. sen- 
tence of section 20-145, which makes police officers liable for “the 
consequence[s] of a reckless disregard of the safety of others,” holds 
such officers to the standard of care that a reasonably prudent person 
would exercise in the discharge of his duties. This is ordinary negli- 
gence. The Court of Appeals held that because Officer Woodall could 
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be liable for ordinary negligence, he could be sued in his official 
capacity, which means the City would be liable for his tort. 


The Court of Appeals’ reading of Bullins and Goddard is certainly 
reasonable. In Goddard, we granted a new trial when the court 
charged the jury “that the defendant would not be liable upon any 
aspect of negligence unless you... find... that the conduct of the 
officer ... was intentional, purposeful, and made for the purpose of 
injuring the plaintiff.” Goddard, 251 N.C. at 132, 110 S.E.2d at 823. In 
that case, we said, “[A]n officer is liable for his negligent acts as well 
as his wilful and wanton acts.” Jd. at 133, 110 S.E.2d at 824. 


In Bullins, the plaintiff's intestate was killed when his automobile 
was hit by a vehicle being driven at a high rate of speed in an attempt 
to avoid the police. In Bullins, we distinguished Goddard on the 
ground that the collision in Goddard was between the pursuing offi- 
cer and the plaintiff. We said in Bullins that when the pursuing law 
enforcement vehicle does not collide with another vehicie, the statu- 
tory standard of reckless disregard of the safety of others applies. 
Bullins, 322 N.C. at 582, 369 S.E.2d at 603. 


[1] We can see no good reason why there should be a distinction 
between the standards of care based on whether the officer’s vehicle 
was in the collision. The statute makes no such distinction. The 
statute sets the standard, and it is gross negligence. In Goddard, the 
Court seemed to rely on that part of the first sentence of the section 
which says the speed limit shall not apply to vehicles “operated with 
due regard for safety under the direction of the police.” We held, rely- 
ing on this phrase, that an officer is liable if the jury finds he is ei- 
ther negligent or that he was proceeding in reckless disregard of the 
safety of others. Goddard, 251 N.C. at 133, 110 S.E.2d at 824. We do 
not believe the General Assembly intended to provide two different 
standards of care in one section of the statute. It seems clear to 
us that the standard of care intended by the General Assembly 
involves the reckless disregard of the safety of others, which is gross 
negligence. 


The plaintiff argues that whatever the intent of the General 
Assembly when the statute was adopted, this Court held in Goddard, 
which was decided in 1959, that the standard of care provided by the 
statute is an ordinary negligence standard. /d. at 133, 110 S.E.2d at 
824. The General Assembly has not amended the statute to change 
this result, and it is now settled as the law, says the plaintiff. The fail- 
ure of a legislature to amend a statute which has been interpreted by 
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a court is some evidence that the legislature approves of the court’s 
interpretation. But cf. DiDonato v. Wortman, 320 N.C. 423, 435, 358 
S.E.2d 489, 490 (1987) (stating that legislative inaction is not neces- 
sarily evidence of legislative approval, and that the inquiry must focus 
on the statute itself). In this case, the meaning of the statute is clear. 
We do not need this canon of construction. In order to have recovered 
against Officer Woodall, the plaintiff would have to have proved 
Officer Woodall was grossly negligent. So far as Goddard is incon- 
sistent with this case, it is overruled. 


[2] Applying the gross negligence standard, we hold the superior 
court should have granted Officer Woodall’s motion for summary 
judgment. His following the Camaro without activating the blue light 
or siren, his entering the intersection while the caution light was 
flashing, and his exceeding the speed limit were acts of discretion on 
his part which may have been negligent but were not grossly negli- 
gent. Officer Woodall testified his headlights were on. A witness said 
she could not tell whether they were on. This is not evidence that the 
headlights were off. The forecast of evidence did not show Officer 
Woodall was grossly negligent. If this evidence had been introduced 
at trial, the plaintiff's claim against Officer Woodall should have been 
dismissed. Summary judgment should have been allowed in his favor. 
Moore v. Fieldcrest Mills, Inc., 296 N.C. 467, 251 S.E.2d 419 (1979). 


If Officer Woodall is not liable, the City is not liable under the 
doctrine of respondeat superior. Summary judgment should have 
been allowed for the City. 


The defendants and the amicus curiae brief filed by the North 
Carolina Association of Police Attorneys advance several public pol- 
icy arguments in favor of absolute immunity. The parties argue that 
public policy is against subjecting a police officer in this situation to 
a trial. Absolute immunity is necessary to encourage people to enter 
public service. They say it is also necessary to enable police officers 
to perform their duties fully and effectively without fear of liability. 
Although we acknowledge these arguments, we are bound by the lan- 
guage of the statute. N.C.G.S. § 20-145 clearly states that “[t]his 
exemption shall not, however, protect the driver ... from the conse- 
quence of a reckless disregard of the safety of others.” (Emphasis 
added.) Any change to the plain language of the statute must be made 
by the legislature. 


We reverse that part of the decision of the Court of Appeals which 
allowed the plaintiff to proceed under N.C.G.S. § 20-145. We remand 
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to the Court of Appeals for further remand to the superior court for 
the entry of a judgment consistent with this opinion. 


REVERSED AND REMANDED. 


Justice FRYE dissenting. 


As the majority notes, this Court held in Goddard v. Williams, 
251 N.C. 128, 110 S.E.2d 820 (1959), that the standard of care provided 
by N.C.G.S. § 20-145 is an ordinary negligence standard. Goddard, 251 
at 133, 110 S.E.2d at 824. This statute was recently before this Court 
in Bullins v. Schmidt, 322 N.C. 580, 369 S.E.2d 601 (1988), where we 
said: 


This Court has established the standard of care where the 
conduct of an officer in the chase or apprehension of a law viola- 
tor results in the officer's vehicle colliding with another person, 
vehicle, or object. The officer is held to the standard of care that 
a reasonably prudent person would exercise in the discharge of 
official duties of a like nature under like circumstances. If the 
officer complies with this standard under these circumstances, 
he is exempt from the statutory speed laws. Goddard v. Williams, 
251 N.C. 128, 110 S.E.2d 820 (1959); Glossom v. Trollinger, 227 
N.C. 84, 40 S.E.2d 606 (1946); Collins v. Christenberry, 6 N.C. 
App. 504, 170 S.E.2d 515 (1969). 


Id. at 582-83, 369 S.E.2d at — (emphasis added). As the plaintiff 
notes, the General Assembly has not amended the statute to change 
the ordinary negligence standard, and until today it was settled as the 
law. 


The majority now says that the meaning of the statute is clear and 
overrules Goddard in so far as Goddard “is inconsistent with this 
case.” 


I do not believe the statute is so clear that we should over- 
rule Goddard and those cases which have followed it for decades as 
the proper interpretation of the statute passed by the General 
Assembly. 


While the Court in Bullins stated a different standard of care 
when the injuries complained of do not result from the officer’s vehi- 
cle colliding with another person, vehicle, or object, the opinion con- 
cluded that the officers in that case were not negligent in pursuing 
and continuing to pursue the vehicle. Thus, the Court apparently 
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would have reached the same result had it simply applied the 
Goddard standard to the facts of that case without stating a different 
standard. Having restated the Goddard standard so recently, | would 
not now discard it. 


Therefore, I respectfully dissent from the majority’s opinion in 
this case. 


Justice WHICHARD dissenting. 


Section 20-145 of the North Carolina General Statutes exempts 
law enforcement officers from speed laws while in pursuit of viola- 
tors of the law. However, the exemption does not “protect the driver 
of any such vehicle from the consequence of a reckless disregard of 
the safety of others.” N.C.G.S. § 20-145 (1993). In Goddard v. 
Williams, 251 N.C. 128, 110 S.E.2d 820 (1959), this Court interpreted 
Section 20-145 as requiring an officer to “observe the care which a 
reasonably prudent man would exercise in the discharge of official 
duties of a like nature under like circumstances.” Jd. at 134, 110 
S.E.2d at 824. Thus, under Goddard, “an officer is liable for his negli- 
gent acts as well as for his wilful and wanton acts.” Jd. at 133, 110 
S.E.2d at 824. 


The majority now overrules the ordinary negligence standard 
from Goddard and replaces it with one imposing liability only when 
the officer acts with gross negligence. I agree. The language of 
N.C.G.S. § 20-145 is clear. A pursuing officer is exempt from observ- 
ing the speed limit except when he acts with “a reckless disregard of 
the safety of others.” Gross negligence is wanton conduct done with 
conscious or reckless disregard for the rights and safety of others. 
Bullins v. Schmidt, 322 N.C. 580, 5838, 369 S.E.2d 601, 603 (1988). 
Therefore, the majority correctly holds that reckless disregard is tan- 
tamount to gross negligence, not ordinary negligence as enunciated in 
Goddard, and that gross negligence is the standard to which law 
enforcement officers should be held under N.C.G.S. § 20-145. 


Applying the gross negligence standard, the majority also con- 
cludes, however, that the trial court should have granted Officer 
Woodall’s motion for summary judgment. I disagree. Summary judg- 
ment is appropriate when there is no genuine issue of material fact 
and the undisputed facts establish that a party is entitled to Judgment 
as a matter of law. N.C.G.S. § 1A-1, Rule 56(c) (1990). It is a drastic 
measure and should be employed with caution. Koontz v. City of 
Winston-Salem, 280 N.C. 513, 518, 186 S.E.2d 897, 901 (1972). 
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Defendant, as the movant, has the burden of establishing that no tri- 
able issue of fact exists. Roumillat v. Simplistic Enters., Inc., 331 
N.C. 57, 62-63, 414 S.E.2d 339, 341-42 (1992). All inferences of fact 
must be drawn against the movant and in favor of the nonmovant. 
Id. 


With these principles in mind, the record shows without dispute 
that upon turning around and giving chase to the Camaro, Officer 
Woodall entered the intersection of Link Road and Peters Creek 
Parkway while a yellow caution light was flashing in his direction. He 
did not activate his blue lights or siren, nor did he notify the police 
dispatcher of his intentions to pursue the Camaro, as departmental 
regulations required. Although he testified in his deposition that his 
speed was not excessive, a witness to the accident alleged in her affi- 
davit that she “observed a police car travelling at a high rate of speed 
proceeding down Peters Creek Parkway.” Woodall concedes that if he 
was speeding, department policy required him to turn on all of his 
emergency equipment. Further, whether he even had his headlights 
on is disputed. He asserts that they were on, while the witness said 
she could not “say for certain whether or not the headlights of the 
vehicle were on.” This forecast of evidence is sufficient to create a 
genuine issue of material fact as to whether Officer Woodall acted 
with “a reckless disregard of the safety of others” within the meaning 
and intent of N.C.G.S. § 20-145; summary judgment was thus 
improper. 


I therefore respectfully dissent. 
i Ss es ee 
STATE OF NORTH CAROLINA v. LUBY ALVIN KILPATRICK 


No. 337A95 
(Filed 13 June 1996) 


1. Criminal Law § 107 (NCI4th)— first-degree murder—dis- 
covery—criminal records of State’s witnesses—motion to 
compel disclosure denied—due process 


The trial court did not err in a first-degree murder prosecu- 
tion by denying defendant’s motion to compel the State to supply 
defendant with the criminal records of all the witnesses in the 
case against him. The record shows that the prosecutor informed 
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the trial court that the State had an “open-file” policy, that defend- 
ant’s counsel] had been given access to the file, and that defend- 
ant’s counsel would have access to the file throughout the course 
of the case. Defendant has not met his burden of showing that the 
State suppressed any material evidence concerning the criminal 
history of witnesses and the court’s refusal to compel the State to 
supply the criminal records of witnesses did not violate defend- 
ant’s right to due process. 


Am Jur 2d, Depositions and Discovery §§ 75, 81. 


Right of defendant to inspect report of presentence 
investigation of witness previously convicted of crime, 
under Rule 32(c) of Federal Rules of Criminal Procedure. 
38 ALR Fed. 786. 


Prosecutor’s duty, under due process clause of Federal 
Constitution, to disclose evidence favorable to accused— 
Supreme Court cases. 87 L. Ed. 2d 802. 


. Criminal Law § 107 (NCI4th)— first-degree murder—dis- 
covery—criminal records of State’s witnesses—motion to 
compel disclosure denied—Rules of Professional Conduct 


The refusal of the trial court in a first-degree murder prose- 
cution to compel the State to supply defendant with the criminal 
records of witnesses did not violate Rule 7.3 of the North 
Carolina Rules of Professional Conduct, which requires the pros- 
ecutor to make timely disclosure of all evidence or information 
known to the prosecutor that tends to negate the guilt of the 
accused or mitigates the offense. Defendant has not shown that 
the prosecutor failed to make timely disclosure of material evi- 
dence with respect to the criminal history of any witness in this 
case. 


Am Jur 2d, Depositions and Discovery §§ 75, 81, 82, 
361-366. 


Right of defendant to inspect report of presentence 
investigation of witness previously convicted of crime, 
under Rule 32(c) of Federal Rules of Criminal Procedure. 
38 ALR Fed. 786. 


Prosecutor’s duty, under due process clause of Federal 
Constitution, to disclose evidence favorable to accused— 
Supreme Court cases. 87 L. Ed. 2d 802. 
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Homicide § 135 (NCI4th)— first-degree murder—short 
form indictment—sufficient 


The trial court did not err by failing to quash a first-degree 
murder indictment where defendant contends that the indictment 
failed to give him particular notice of each element of the charge 
of first-degree murder. The indictment complies with the short- 
form indictment authorized by N.C.G.S. § 15-144 and there is no 
compelling reason to depart from a prior holding that the short- 
form indictment is sufficient to charge first-degree murder on the 
basis of premeditation and deliberation. 


Am Jur 2d, Indictments and Informations §§ 70-81. 


Power of court to make or permit amendment of indict- 
ment with respect to allegations as to name, status, or 
description of persons or organizations. 14 ALR3d 1358. 


Sufficiency of indictment, information, or other form of 
criminal complaint, omitting or misstating middle name or 
initial of person named therein. 15 ALR3d 968. 


Comment Note.—Power of court to make or permit 
amendment of indictment. 17 ALR3d 1181. 


. Indigent Persons § 31 (NCI4th)— first-degree murder— 


jury selection expert—request for appointment denied 


The trial court did not err in a first-degree murder prosecu- 
tion by denying defendant’s motion requesting funds for the 
appointment of a jury selection expert where defendant con- 
tended that jury selection in capital cases is extremely compli- 
cated but failed to present any specific evidence or make any 
argument showing why a jury selection expert was necessary or 
how such an expert would assist defendant’s counsel in the 
preparation of this case. 


Am Jur 2d, Criminal Law §§ 984-987. 


. Evidence and Other Witnesses § 786 (NCI4th)— first- 


degree murder—defendant’s statements to psychologist 
before murder—excluded—other evidence of capacity to 
form intent admitted 


There was no prejudicial error in a first-degree murder pros- 
ecution in the exclusion of statements defendant made to a psy- 
chologist during treatment prior to the killings where defendant 
did not make an offer of proof to show what the testimony would 
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have been, the record shows that defendant’s purpose was to pre- 
sent evidence bearing on his ability to form a specific intent to 
kill, and he was permitted to present substantial expert testimony 
describing his mental disorders and his capacity to form a spe- 
cific intent to kill. Defendant failed to demonstrate that there is a 
reasonable possibility that a different result would have been 
reached had the statements not been excluded. 


Am Jur 2d, Evidence §§ 441, 556-558. 


Qualification of nonmedical psychologist to testify as 
to mental condition or competency. 78 ALR2d 919. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from judgment 
imposing sentence of life imprisonment entered by Butterfield, J., at 
the 10 October 1994 Criminal Session of Superior Court, Lenoir 
County, upon a jury verdict of guilty of first-degree murder. Heard in 
the Supreme Court 11 March 1996. 


Michael F. Easley, Attorney General, by Marilyn R. Mudge, 
Assistant Attorney General, for the State. 


Fred W. Harrison for defendant-appellant. 


PARKER, Justice. 


Defendant was tried capitally on indictments charging him with 
the first-degree murders of Angela Rhem Kilpatrick and Lenwood 
Rhem, Jr. The jury returned verdicts finding defendant guilty of first- 
degree murder on the basis of premeditation and deliberation in the 
killing of Angela Rhem Kilpatrick and guilty of second-degree murder 
in the killing of Lenwood Rhem, Jr. Following a capital sentencing 
proceeding, the jury recommended that defendant be sentenced to 
life imprisonment for the murder of Angela Rhem Kilpatrick. Upon 
this recommendation the trial court sentenced defendant to life 
imprisonment for the first-degree murder conviction and to a consec- 
utive term of fifty years’ imprisonment for the second-degree murder 
conviction. Defendant appeals his first-degree murder conviction. 
(Defendant gave notice of appeal in both cases to the Supreme Court; 
the record does not show any motion to bypass the Court of Appeals 
on the second-degree murder conviction; and defendant makes no 
argument specifically related to the second-degree murder convic- 
tion.) For the reasons discussed herein, we conclude that defendant’s 
trial was free from prejudicial error and uphold his conviction and 
sentence for first-degree murder. 
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On 4 July 1993 defendant shot and killed his wife, Angela Rhem 
Kilpatrick, and her brother, Lenwood Rhem, Jr. The State’s evidence 
tended to show that defendant and his wife had a strained and vio- 
lent relationship prior to the killings including threats to kill 
Ms. Kilpatrick, their baby, and himself. 


Ms. Kilpatrick spent the evening before the killing at her parents’ 
house because she was afraid of defendant. Defendant went to the 
house and threatened to burn it down if Ms. Kilpatrick spent the night 
there. Defendant also called Ms. Kilpatrick and threatened to kill her 
if she returned to their trailer. 


On the day of the killings, Ms. Kilpatrick returned to the trailer 
with her brother and her daughter, Latisha Greene. Unbeknown to 
them, defendant was hiding under a bed in the back bedroom. 
Defendant remained in this hiding place for several hours while 
Ms. Kilpatrick, her brother, and Latisha were in the den talking and 
watching television. Defendant eventually left his hiding place, 
obtained a single-shot shotgun, and appeared in the doorway between 
the living room and the den. 


Defendant fired an unprovoked, close-range shot which killed Mr. 
Rhem. Ignoring Ms. Kilpatrick’s plea for mercy, defendant reloaded 
his shotgun and shot her as well. Defendant then kicked Mr. Rhem 
and started throwing various items at Ms. Kilpatrick. As she lay on the 
floor, Ms. Kilpatrick told her daughter to call the police. Latisha ran 
to a neighbor’s house and asked them to call the authorities. She sub- 
sequently ran to her grandparents’ house and told her grandfather 
that defendant had killed her uncle and that she believed defendant 
had also killed her mother. 


After Latisha left the trailer to obtain help, defendant attacked his 
wife, hit her in the head with a brick, and knocked her off the front 
porch and into the front yard. Defendant then retrieved the shotgun, 
reloaded it, and shot Ms. Kilpatrick in the chest, killing her. 


{1] Defendant first argues that the trial court erred in denying his 
motion to compel the State to supply defendant with the criminal 
records of all the witnesses in the case against him. Defendant asserts 
that the State must supply counsel with the criminal history of all wit- 
nesses in order to meet the State’s obligation to ensure that a defend- 
ant being tried for his life receives an adequate defense. Defendant 
contends that the State is required to provide defendant with the 
criminal history of witnesses by Rule 7.3 of the North Carolina Rules 


IN THE SUPREME COURT 471 


STATE v. KILPATRICK 
(343 N.C. 466 (1996)] 


of Professional Conduct and the principles underlying the United 
States Supreme Court’s decisions in Brady v. Maryland, 373 U.S. 
83, 10 L. Ed. 2d. 215 (1963), United States v. Agurs, 427 U.S. 97, 49 
L. Ed. 2d 342 (1976), and United States v. Bagley, 473 U.S. 667, 87 
L. Ed. 2d 481 (1985). We disagree. 


The statute governing disclosure of evidence by the State, 
N.C.G.S. § 15A-903 (1988), “does not grant the defendant the right to 
discover the names and addresses, let alone the criminal records, of 
the [S]tate’s witnesses.” State v. Robinson, 310 N.C. 530, 536, 313 
S.E.2d 571, 575 (1984). Similarly, not having shown that any material 
evidence was actually suppressed by the State, State v. Smith, 337 
N.C. 658, 664, 447 S.E.2d 376, 379 (1994), defendant cannot prevail 
under Brady, 373 U.S. 83, 10 L. Ed. 2d 215. 


“(T]he suppression by the prosecution of evidence favorable to 
an accused upon request violates due process where the evidence 
is material either to guilt or to punishment, irrespective of the 
good faith or bad faith of the prosecution.” Brady, 373 U.S. at 87, 10 
L. Ed. 2d at 218. “The evidence is material only if there is a reasonable 
probability that, had the evidence been disclosed to the defense, the 
result of the proceeding would have been different. A ‘reasonable 
probability’ is a probability sufficient to undermine confidence in the 
outcome.” Bagley, 473 U.S. at 682, 87 L. Ed. 2d at 494. The defendant 
has the burden of showing that undisclosed evidence was material 
and that the failure to disclose affected the outcome of the trial. State 
v. Alston, 307 N.C. 321, 337, 298 S.E.2d 631, 642 (1983). 


To prevail under Brady a “defendant must first show that evi- 
dence favorable to the accused was actually suppressed and that the 
suppressed evidence was material either to guilt or punishment such 
that there is a reasonable probability that had the evidence been dis- 
closed, the outcome of the trial would have been different.” Smith, 
337 N.C. at 664, 447 S.E.2d at 379. In the instant case defendant has 
not alleged, much less shown, that any witness had a significant crim- 
inal record or that the State suppressed impeaching information con- 
cerning any witness. The record shows that the prosecutor informed 
the trial court that the State had an “open-file” policy, that defendant’s 
counsel had been given access to the file, and that defendant’s coun- 
sel would continue to have access to the file throughout the course of 
the trial. Defendant has not met his burden of showing that the State 
suppressed any material evidence concerning the criminal history of 
witnesses. Accordingly, we conclude that the trial court’s refusal to 


A72 IN THE SUPREME COURT 


STATE v. KILPATRICK 
[343 N.C. 466 (1996)] 


compel the State to supply defendant with the criminal records of 
witnesses did not violate defendant's right to due process. 


[2] Defendant also cites Rule 7.3 of the North Carolina Rules of 
Professional Conduct in support of this assignment of error. Rule 7.3 
requires the prosecutor in a criminal case to “make timely disclosure 
to the defense of all evidence or information known to the prosecutor 
that tends to negate the guilt of the accused or mitigates the offense.” 
N.C. Rules of Professional Conduct Rule 7.3(4) (1996). Defendant has 
not shown that the prosecutor failed to make timely disclosure of 
material evidence with respect to the criminal history of any witness 
in this case. For this reason we cannot conclude that the prosecutor 
violated Rule 7.3. This assignment of error is overruled. 


[3] By another assignment of error, defendant argues that the trial 
court erred in failing to quash the murder indictment. Defendant con- 
tends the indictment failed to give him particular notice of each ele- 
ment of the charge of first-degree murder in violation of the rights 
guaranteed defendant by the Sixth and Fourteenth Amendments to 
the United States Constitution. The bill of indictment returned 
against defendant included the following: 


The jurors for the State upon their oath present that on or about 
the 4th day of July, 1993 in Lenoir County, Luby Alvin Kilpatrick 
unlawfully, willfully and feloniously and of malice aforethought 
did kill and murder Angela Rhem Kilpatrick. 


This indictment complies with the short-form indictment for murder 
authorized by N.C.G.S. § 15-144. We have held that the short-form 
indictment is sufficient to charge first-degree murder on the basis of 
premeditation and deliberation. State v. Avery, 315 N.C. 1, 12-14, 337 
S.E.2d 786, 792-93 (1985). We find no compelling reason to depart 
from our prior holding in Avery and conclude that the trial court did 
not err in denying defendant’s motion to quash the bill of indictment. 
This assignment of error is overruled. 


[4] Defendant next argues that the trial court erred when it denied 
defendant's motion requesting funds for the appointment of a jury 
selection expert. Defendant contends that requiring counsel to under- 
take the defense of a defendant charged with a capital crime without 
the assistance of a jury selection expert deprived defendant of due 
process under the Fourteenth Amendment to the United States 
Constitution and Article I, Section 19 of the North Carolina 
Constitution. We disagree. 
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An indigent defendant is entitled to the assistance of an 
expert in preparation of his defense when he makes a “particu- 
larized showing that (1) he will be deprived of a fair trial without 
the expert assistance, or (2) there is a reasonable likelihood that 
it would materially assist him in the preparation of his case.” 
State v. Parks, 331 N.C. 649, 656, 417 S.E.2d 467, 471 (1992). “The 
particularized showing demanded by our cases is a flexible one 
and must be determined on a case-by-case basis.” Id. at 656-57, 
417S.E.2d at 471. “The determination of whether a defendant has 
made an adequate showing of particularized need lies within the 
trial court’s discretion.” State v. Rose, 339 N.C. 172, 187, 451 
S.E.2d 211, 219 (1994), cert. denied, — U.S. —, [132 L. Ed. 2d 818 
(1995)]. 


State v. McCullers, 341 N.C. 19, 34, 460 $.E.2d 1638, 172 (1995). 


In State v. Artis, 316 N.C. 507, 342 S.E.2d 847 (1986), an indigent 
defendant contended that the trial court erred by denying his motion 
for a jury selection expert. In Artis we concluded that the defendant 
had failed to show a particularized need. Jd. at 512-13, 342 S.E.2d at 
850-51. 


“The focus in determining whether the trial court erred [in deny- 
ing defendant’s request for expert assistance] ... must be upon what 
was before the trial court at the time of the motion{].” State v. Wilson, 
322 N.C. 117, 126, 367 S.E.2d 589, 594 (1988), quoted in McCullers, 
341 N.C. at 35, 460 S.E.2d at 172. In his pretrial motion defendant 
asserted that jury selection in capital cases is extremely complicated 
and requires special training and study in the fields of sociology and 
psychology. Defendant failed to present any specific evidence or to 
make any argument showing why a jury selection expert was neces- 
sary or how such an expert would assist defendant’s counsel in the 
preparation of this case. Defendant presented the trial court with “lit- 
tle more than undeveloped assertions that the requested assistance 
would be beneficial.” Caldwell v. Mississippi, 472 U.S. 320, 323-24 
n.1, 86 L. Ed. 2d 231, 236 n.1 (1985). Accordingly, we conclude that the 
trial court did not abuse its discretion in denying defendant’s motion 
to grant defendant funds to secure a jury selection expert. This 
assignment of error is overruled. 


[5] By another assignment of error, defendant contends that the trial 
court erred by excluding statements that defendant made to a psy- 
chologist during the course of defendant’s treatment at Lenoir County 
Mental Health Center. Defendant argues that the excluded statements 
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should have been admitted pursuant to N.C.G.S. § 8C-1, Rule 702. We 
conclude that defendant has failed to show any prejudicial error. 


“It is well established that an exception to the exclusion of 
evidence cannot be sustained where the record fails to show 
what the witness’ testimony would have been had he been per- 
mitted to testify.” State v. Simpson, 314 N.C. 359, 370, 334 S.E.2d 
53, 60 (1985) (citing State v. Cheek, 307 N.C. 552, 299 S.E.2d 633 
(1983)). “[I]n order for a party to preserve for appellate review 
the exclusion of evidence, the significance of the excluded evi- 
dence must be made to appear in the record and a specific offer 
of proof is required unless the significance of the evidence is 
obvious from the record.” Jd. at 370, 334 S.E.2d at 60 (citing 
Currence v. Hardin, 296 N.C. 95, 249 S.E.2d 387 (1978)). 


State v. Johnson, 340 N.C. 32, 49, 455 S.E.2d 644, 653 (1995). 


In this case defendant called Chris Boyle, a psychologist who 
treated defendant at Lenoir County Mental Health Center prior to the 
killings, to testify as an expert witness for the defense. The trial court 
sustained the State’s objections to defendant’s attempts to elicit state- 
ments made by defendant to Boyle during the course of defendant’s 
treatment. Defendant did not make an offer of proof at trial to show 
what Mr. Boyle's testimony would have been if he had been allowed 
to answer defendant’s questions. The only reference in the record 
suggesting the substance of the excluded statements is the prosecu- 
tor’s statement that defendant made the statements when he was 
admitted to Lenoir County Mental Health Center and that defendant 
related his “symptoms” and “problems” in the statements. 
Accordingly, defendant cannot show prejudicial error. 


Furthermore, the record shows that defendant’s purpose in 
attempting to elicit the excluded statements was to present evidence 
bearing on his ability to form a specific intent to kill. In this regard 
defendant was permitted to present substantial expert testimony 
describing defendant’s mental disorders and his capacity to form a 
specific intent to kill. 


The trial court permitted Boyle to testify with respect to any 
observations that he made or any conclusions that he reached as a 
result of his relationship with defendant. Boyle told the jury that he 
diagnosed defendant as having a borderline personality disorder and 
that defendant’s symptoms included a pattern of unstable and intense 
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interpersonal relationships, impulsiveness, a lack of anger control, 
and recurrent suicidal thoughts and gestures. 


A second expert witness for the defense, Dr. David Michael 
Hattem, testified that defendant suffered from three mental disor- 
ders: (i) major recurrent depression, (ii) borderline personality disor- 
der, and (ili) alcohol abuse disorder. Hattem opined that defendant’s 
mental disorders reduced defendant’s ability to control his emotions, 
his capacity to control his behavior, and his ability to think clearly. 
Hattem also testified that defendant experienced a major depressive 
episode on the day of the killings and that defendant’s mental disor- 
ders may have reduced his capacity to form a specific intent to kill 
another person. 


Another psychologist, Dr. Gregory Gridley, testified that defend- 
ant suffered from major depression and borderline personality disor- 
der. Gridley stated that periods of depression exacerbated defend- 
ant’s inability to control himself. In Gridley’s opinion defendant’s 
mental disorders diminished his mental capacity at the time of the 
killings. 


Defendant, having failed to make the required offer of proof and 
having presented substantial expert testimony to show that his men- 
tal disorders diminished his capacity to form a specific intent to kill, 
has failed to demonstrate that there is a reasonable possibility that, 
had the defendant’s statements not been excluded, a different result 
would have been reached at trial. See N.C.G.S. § 15A-1443(a) (1988). 
This assignment of error is overruled. 


In nineteen additional assignments of error, defendant declined 
to cite any authority or present this Court with any argument. 
“Questions raised by assignments of error but not presented and dis- 
cussed in a party’s brief are deemed abandoned.” State v. Wilson, 289 
N.C. 531, 535, 223 S.E.2d 311, 318 (1976); accord N.C. R. App. P. 
28(b)(5). Accordingly, these assignments of error are deemed aban- 
doned pursuant to Rule 28(b)(5). 


For the foregoing reasons we conclude that defendant received a 
fair trial free from prejudicial error. 


NO ERROR. 
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STATE OF NORTH CAROLINA vy. SHERRY ALMOND VANHOY AnD CASI RAE CLONTZ 


No. 279A95 
(Filed 13 June 1996) 


1. Criminal Law § 656 (NCI4th)— motion to dismiss—waiver 
by presentation of evidence 


Where defendant presented evidence, she waived the right to 
appeal the denial of her motion to dismiss made at the close of 
the State’s evidence. N.C.G.S. § 15-173; N.C. R. App. P. 10(b)(8). 


Am Jur 2d, Trial § 854. 


2.Homicide § 368 (NCI4th)— first-degree murder—aid- 
ing and abetting—constructive presence—sufficiency of 
evidence 


The State’s evidence was sufficient to show that defendants 
were constructively present during a murder so as to support the 
trial court’s submission of issues of their guilt of first-degree mur- 
der under the theory of aiding and abetting where it tended to 
show that defendants promised the perpetrator $15,000 and a 
truck if he would kill the victim; defendants explicitly instructed 
the perpetrator how to enter the victim's trailer, where to find the 
victim, how to kill the victim, where to find money and how to 
make the murder scene look as if a breaking and entering had 
occurred; defendants drove the perpetrator to the trailer so he 
could commit the murder and remained in close enough proxim- 
ity to the trailer to drive him away just after he committed the 
murder; and defendants supplied the perpetrator with money for 
a motel room so he could escape detection in the hours following 
the murder. The jury could infer from this evidence that both 
defendants were constructively present because they remained in 
close enough proximity to the trailer to render assistance to the 
perpetrator in carrying out the murder, should it become neces- 
sary, and that both defendants communicated this intent to the 
perpetrator through their actions and words. 


Am Jur 2d, Homicide § 445. 


3. Criminal Law § 796 (NCI4th); Homicide § 510 (NCI4th)— 
aiding and abetting—evidence of constructive presence— 
presence instruction not required 

Evidence of defendants’ constructive presence at a murder 
was sufficiently strong so that no instruction on actual or con- 
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structive presence at the scene of the crime under the theory of 
aiding and abetting was required in this first-degree murder pros- 
ecution where the evidence tended to show that defendants 
promised the perpetrator $15,000 and a truck if he would kill the 
victim; defendants explicitly instructed the perpetrator how to 
enter the victim’s trailer, where to find money and how to make 
the murder scene look as if a breaking and entering had occurred; 
defendants drove the perpetrator to the trailer so he could com- 
mit the murder and remained in close enough proximity to the 
trailer to drive the perpetrator away just after he committed the 
murder; and defendants supplied the perpetrator with money for 
a motel room so he could escape detection in the hours following 
the murder. 


Am Jur 2d, Trial § 1256. 


Appeal as of right by defendants pursuant to N.C.G.S. § 7A-27(a) 
from judgments imposing sentences of life imprisonment entered by 
Helms (William H.), J., at the 17 October 1994 Criminal Session of 
Superior Court, Stanly County, upon jury verdicts finding defendants 
guilty of first-degree murder. Defendants’ motions to bypass the 
Court of Appeals as to additional convictions were allowed by this 
Court 11 September 1995 and 9 November 1995. Heard in the 
Supreme Court 12 April 1996. 


Michael F| Easley, Attorney General, by Robert J. Blum, Special 
Deputy Attorney General, and Elizabeth L. Oxley, Associate 
Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Charlesena 
Elliott Walker, Assistant Appellate Defender, for defendant- 
appellant Clontz. 


Jean B. Lawson for defendant-appellant Vanhoy. 


LAKE, Justice. 


In this joint trial, defendant Sherry Almond Vanhoy was tried cap- 
itally for the first-degree murder, conspiracy to commit murder and 
solicitation to commit murder of George Adam Vanhoy. The jury 
returned verdicts of guilty on all charges. After a capital sentencing 
proceeding pursuant to N.C.G.S. § 15A-2000, the jury failed to find the 
existence of the sole aggravating circumstance submitted and recom- 
mended a sentence of life imprisonment. The trial court sentenced 
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this defendant accordingly and additionally imposed concurrent sen- 
tences of nine years’ imprisonment each for the convictions of con- 
Sspiracy to commit murder and solicitation to commit murder. 
Defendant Casi Rae Clontz was tried noncapitally, and the jury 
returned verdicts of guilty of first-degree murder and guilty of con- 
spiracy to commit murder of George Adam Vanhoy. The trial court 
imposed the mandatory sentence of life imprisonment for the first- 
degree murder conviction and a concurrent sentence of nine years’ 
imprisonment for the conviction of conspiracy to commit murder. We 
find no error and, therefore, uphold defendants’ convictions and 
sentences. 


The State’s evidence at trial tends to show that defendant Vanhoy 
was married to the victim, George Adam Vanhoy. Defendant Clontz 
was defendant Vanhoy’s daughter from a previous marriage. Howard 
Demetrios Shankle, the actual shooter, testified for the State pursuant 
to a plea arrangement. On the night of 24 December 1992, defendant 
Clontz told Shankle that her stepfather, the victim, physically abused 
her mother and her. Defendant Clontz then offered Shankle and 
Michael Paul Harris $15,000 in insurance proceeds and a truck if they 
would kill the victim. They agreed and drove to the Vanhoy trailer on 
Half-Mile Road. Shankle, armed with his .38-caliber pistol, and Harris 
got out of the car on the main road and waited for defendant Clontz 
to drive to the trailer, park the car and go inside. Defendant Clontz 
told defendant Vanhoy that she had found some people who would 
kill the victim, but defendant Vanhoy rejected the idea because she 
believed it would look strange if she was not hurt as well. Shankle 
and Harris then left. 


Several weeks later, on 19 January 1993, defendants saw Shankle 
walking down the road, and they pulled their car up beside him. 
Shankle got into the car, and defendant Vanhoy asked if he would still 
kill the victim for them. Shankle agreed on the condition that he 
would still receive the $15,000 and the truck in return; defendant 
Vanhoy said he would. While defendant Clontz drove the car to the 
Vanhoy trailer, defendant Vanhoy told Shankle that he would find the 
front door of the trailer unlocked and that when he entered the 
trailer, he would see the light from a television on in a bedroom and 
that in that bedroom, he would find the victim in the bed. Defendant 
Vanhoy also told Shankle he would find some money in the victim’s 
pants pocket. Additionally, Shankle was instructed to take anything 
he wanted from the trailer and to break a window in order to make it 
look as if there had been a breaking and entering. 
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When defendants and Shankle arrived at the main road in front of 
the trailer, Shankle got out and ran to the trailer. Defendants drove 
away. Shankle entered the trailer as he was told and shot the victim 
several times. After taking the victim’s wallet, Shankle broke a win- 
dow and then ran outside and across a field. Defendants arrived in the 
car, picked Shankle up and drove him away. After giving Shankle 
approximately $30 for a motel room, defendants pulled into a drive- 
way and let Shankle out of the car. 


Both defendants testified on their own behalf, and their evidence 
tends to show that defendant Vanhoy did not meet Harris or Shankle 
on 24 December 1992 or any other time and that neither she nor 
defendant Clontz ever offered anything of value to anyone in 
exchange for murdering the victim. On the night of the murder, 
defendant Vanhoy and the victim had dinner, and at approximately 
8:10 p.m., defendant Vanhoy went to pick up defendant Clontz from 
work. The victim stayed home because he was not feeling well, 
although defendant Vanhoy asked him to ride with her. At about this 
same time, defendant Clontz called the trailer to tell her mother that 
a co-worker had offered her a ride home, but no one answered the 
telephone. Defendant Vanhoy arrived to pick up defendant Clontz, 
and they left at approximately 8:30 p.m. On the way back home, 
defendants stopped at a small convenience store to buy a newspaper, 
but the newspaper box was empty. Defendants then drove to 
Crossroads Grocery, arriving at approximately 9:00 p.m. They pur- 
chased a newspaper, potato chips and bread. Upon returning to the 
trailer, defendants noticed glass on the porch, and when the victim 
failed to respond to defendants’ calls, they drove to a relative’s house 
for help. Several relatives accompanied defendants back to the 
trailer, where they discovered the victim’s body in the bedroom. 


[1] Both defendants assign error to the trial court’s denial of their 
motions to dismiss the charges of first-degree murder, under the the- 
ory of aiding and abetting, at the close of all the evidence on the 
grounds that the evidence was insufficient to show defendants were 
constructively present during the murder. Specifically, defendants 
argue that because the evidence shows that at the time of the murder, 
defendants were at Crossroads Grocery, located several miles from 
the trailer, they were too far away to be in a position to help Shankle 
commit the murder and, thus, cannot be said to have been construc- 
tively present. Defendant Vanhoy additionally argues, under this 
assignment of error, that the trial court erred in denying her motion 
to dismiss made at the close of the State’s evidence. However, we 
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hold that because defendant Vanhoy presented evidence on her 
behalf, she has waived the right to appeal the denial of this motion. 
N.C.G.S. § 15-173 (1983); N.C. R. App. P. 10(b)(3). 


Murder in the first degree is the unlawful killing of a human being 
with malice, premeditation and deliberation. N.C.G.S. § 14-17 (1993); 
State v. Bonney, 329 N.C. 61, 405 S.E.2d 145 (1991). “An aider or abet- 
tor is a person who is actually or constructively present at the scene 
of the crime and who aids, advises, counsels, instigates or encourages 
another to commit the offense.” State v. Barnette, 304 N.C. 447, 458, 
284 8.E.2d 298, 305 (1981). In the context of a motion to dismiss relat- 
ing to the theory of aiding and abetting, this Court has held: 


[T]he State’s evidence must be sufficient to support a finding that 
the defendant was present, actually or constructively, with the 
intent to aid the perpetrators in the commission of the offense 
should his assistance become necessary and that such intent was 
communicated to the actual perpetrators. The communication or 
intent to aid, if needed, does not have to be shown by express 
words of the defendant but may be inferred from his actions and 
from his relation to the actual perpetrators. 


State v. Sanders, 288 N.C. 285, 290-91, 218 S.E.2d 352, 357 (1975), 
cert. denied, 423 U.S. 1091, 47 L. Ed. 2d 102 (1976). We have further 
elaborated that: 


One who procures... another to commit a felony, accompanies 
the actual perpetrator to the vicinity of the offense and, with the 
knowledge of the actual perpetrator, remains in that vicinity for 
the purpose of aiding and abetting in the offense and sufficiently 
close ... to provide a means by which the actual perpetrator may 
get away from the scene upon the completion of the offense, is a 
principal in the second degree and equally liable with the actual 
perpetrator. 


State v. Price, 280 N.C. 154, 158, 184 S.E.2d 866, 869 (1971). 


The law governing motions to dismiss is well established. “If 
there is substantial evidence—whether direct, circumstantial, or 
both—to support a finding that the offense charged has been com- 
mitted and that the defendant committed it, the case is for the jury 
and the motion to dismiss should be denied.” State v. Locklear, 322 
N.C. 349, 358, 368 S.E.2d 377, 383 (1988). The evidence is viewed in 
the light most favorable to the State, and all reasonable inferences are 
drawn in favor of the State. State v. Benson, 331 N.C. 587, 417 S.EB.2d 
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756 (1992). Any contradictions or discrepancies raised by the evi- 
dence do not warrant dismissal of the case; rather, they are for the 
jury to resolve. /d. at 544, 417 S.E.2d at 761. 


[2] Viewing the evidence in the light most favorable to the State and 
drawing all reasonable inferences in its favor, we conclude substan- 
tial evidence exists demonstrating defendants’ constructive presence. 
The evidence tends to show that defendants promised Shankle 
$15,000 and a truck if he would kill the victim. Defendants explicitly 
instructed Shankle how to carry out the murder. Shankle followed 
defendants’ instructions, and just after the murder was committed, 
defendants returned and drove Shankle away from the murder scene 
and gave him $30 for a motel room to ensure he would not be discov- 
ered by police in the hours immediately following the murder. From 
this evidence, the jury could reasonably infer and find as fact that 
both defendants were constructively present because they remained 
in close enough proximity to the trailer to render assistance to 
Shankle in carrying out the murder, should it become necessary, and 
further that both defendants communicated this intent to Shankle 
through their actions and words. The evidence, taken in the light 
most favorable to the State, shows that the defendants fully orches- 
trated and directed the victim’s murder. Accordingly, we conclude 
that the evidence of defendants’ constructive presence was sufficient 
for the jury’s consideration and determination, and that the trial court 
did not err in denying defendants’ motions to dismiss. This assign- 
ment of error is overruled. 


[3] In their final assignment of error, defendants assert that the trial 
court erred in failing to instruct the jury on defendants’ actual or con- 
structive presence at the scene of the crime under the theory of aid- 
ing and abetting. This error, defendants contend, amounted to a par- 
tial directed verdict on an element of an offense. The trial court’s 
instruction on first-degree murder based on the theory of aiding and 
abetting, as to defendant Clontz, was, in part, as follows: 


So I charge that if you find from the evidence beyond a rea- 
sonable doubt that... Howard Demetrios Shankle committed 
first degree murder, that is, that... Shankle intentionally killed 
the victim with a deadly weapon, and that Howard Demetrios 
Shankle acted with malice and with premeditation and with delib- 
eration, and that the defendant... knowingly advised, instigated, 
encouraged, procured or aided Shankle to commit the crime, and 
that in so doing her actions or statements caused or contributed 
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to the commission of the crime by Shankle, and that the defend- 
ant herself had the specific intent to kill the victim formed after 
premeditation and deliberation, it would be your duty to return a 
verdict of guilty of first degree murder. 


The trial court instructed the jury in a similar manner with respect to 
defendant Vanhoy. 


Initially, we note that the instructions were in substantial accord 
with the pattern jury instructions. See N.C.P.1.—Crim. 202.20A (1989). 
Although defendants failed to object to the trial court’s instructions, 
defendants nevertheless contend, for a variety of reasons, that this 
Court should not review this assignment of error for plain error. After 
careful consideration of defendants’ arguments, we find them unper- 
suasive and continue to adhere to our previous cases holding that 
review of unpreserved instructional errors is conducted under the 
plain error standard of review. See State v. Odom, 307 N.C. 655, 300 
S.E.2d 375 (1983); N.C. R. App. P. 10(b)(2). Plain error is error “so fun- 
damental as to amount to a miscarriage of justice or which probably 
resulted in the jury reaching a different verdict than it otherwise 
would have reached.” State v. Bagley, 321 N.C. 201, 213, 362 S.E.2d 
244, 251 (1987), cert. denied, 485 U.S. 1036, 99 L. Ed. 2d 912 (1988). 


In State v. Jaynes, 342 N.C. 249, 464 $.E.2d 448 (1995), this Court 
held that the trial court did not commit plain error by failing to 
instruct the jury on defendant’s actual or constructive presence at the 
scene of the crime, under the theory of acting in concert, because the 
evidence was sufficiently strong to demonstrate defendant’s actual or 
constructive presence. Jd. at 277, 464 S.E.2d at 465; accord State v. 
Gilmore, 330 N.C. 167, 409 S.E.2d 888 (1991). We have previously rec- 
ognized that “[t]he distinction between aiding and abetting and acting 
in concert... is of little significance. Both are equally guilty and are 
equally punishable.” State v. Williams, 299 N.C. 652, 656, 263 S.E.2d 
774, 777 (1980) (citations omitted), Given this stated recognition, we 
discern no persuasive reason why the rule from Jaynes regarding the 
lack of a specific instruction on actual and constructive presence in 
the context of the theory of acting in concert cannot apply with equal 
force to the lack of a specific instruction on actual or constructive 
presence in the context of the theory of aiding and abetting. 


Applying the rule from Jaynes, our review of the record reveals 
sufficient evidence to demonstrate defendants’ constructive presence 
such that a specific instruction in this regard was unnecessary. As 
noted above, defendants explicitly instructed Shankle how to enter 
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the trailer, where to find the victim, how to kill the victim, where to 
find money and how to make the murder scene look as if a breaking 
and entering had occurred. Defendants drove Shankle to the trailer so 
he could commit the murder and remained in close enough proximity 
to the trailer to whisk Shankle away just after he committed the mur- 
der. Defendants supplied Shankle with money for a motel room so he 
could escape detection in the hours following the murder. We con- 
clude that evidence of defendants’ constructive presence was suffi- 
ciently strong that no instruction on presence was required in this 
case. Defendants have failed to show plain error, and therefore, this 
assignment of error is overruled. 


For the foregoing reasons, we conclude that defendants received 
a fair trial, free from prejudicial error. 


NO ERROR. 


STATE OF NORTH CAROLINA v. JOHN WILLIAM LYNCH 


No. 349A95 
(Filed 13 June 1996) 


1. Criminal] Law § 453 (NCI4th)— prosecutor’s closing argu- 
ment—punishment for second-degree murder—response to 
defense counsel’s argument 


The trial court in a first-degree murder prosecution did not 
err by refusing to correct the prosecutor's statement during 
closing argument, “Don’t let anyone cause you to believe that the 
punishment for Second Degree Murder is life, it isn’t” where, at 
the time of the killing, the presumptive term of imprisonment for 
second-degree murder was fifteen years although the maximum 
punishment was life imprisonment, and the prosecutor's argu- 
ment was in response to defense counsel’s statement concern- 
ing punishment that defendant contended that this was only a 
second-degree murder case and “it carries life.” Even if it is 
assumed that the prosecutor’s statement was improper, the evi- 
dence of defendant’s guilt of first-degree murder was so over- 
whelming that a reasonable possibility does not exist that the 
outcome would have been different but for the statement. 


Am Jur 2d, Trial §§ 564, 572, 575, 584. 


484 IN THE SUPREME COURT 


STATE v. LYNCH 
[343 N.C. 483 (1996)] 


Prejudicial effect of statement of prosecutor as to pos- 
sibility of pardon or paarole. 16 ALR3d 1137. 


2. Jury § 260 (NCI4th)— peremptory challenge—racially neu- 
tral reasons 


The trial court did not err by finding that the reasons articu- 
lated by the State for peremptorily challenging a prospective 
juror in a first-degree murder trial were racially neutral and did 
not show any purposeful discrimination where the prosecutor 
stated that he peremptorily challenged the juror because he lived 
or worked near the community where the murder occurred and 
had the same last name as defendant but denied knowing defend- 
ant or anything about the facts of this case; he gave hesitant 
answers indicating a possible unwillingness to deliberate or to 
reach a verdict thereby causing a hung jury; and he stated that he 
did not want to sit on the case. 


Am Jur 2d, Jury §§ 7, 131-139, 156. 


Use of peremptory challenges to exclude ethnic and 
racial groups, other than black Americans, from criminal 
jury—post-Batson state cases. 20 ALRSth 398. 


Supreme Court’s views as to use of peremptory chal- 
lenges to exclude from jury persons belonging to same race 
as criminal defendant. 90 L. Ed. 2d 1078. 


3. Homicide § 706 (NCI4th)— failure to instruct on voluntary 
manslaughter—error cured by verdict 


Defendant was not prejudiced by the trial court’s failure to 
instruct on voluntary manslaughter where the court instructed on 
first-degree and second-degree murder and the jury returned a 
verdict of guilty of first-degree murder. 


Am Jur 2d, Trial §§ 1482, 1483. 


Modern status of law regarding cure of error, in 
instruction as to one offense, by conviction of higher or 
lesser offense. 15 ALR4th 118. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of life imprisonment entered by Sitton, J., 
at the 17 October 1994 Criminal Session of Superior Court, 
Rutherford County, upon a jury verdict of guilty of first-degree mur- 
der. Defendant’s motion to bypass the Court of Appeals as to addi- 
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tional judgments imposed for assault with a deadly weapon inflicting 
serious injury and assault with a deadly weapon with intent to kill 
inflicting serious injury was allowed 20 December 1995. Heard in the 
Supreme Court 15 May 1996. 


Michael F. Easley, Attorney General, by Isaac T. Avery, III, 
Special Deputy Attorney General, for the State. 


Harry H. Harkins, Jr., for defendant-appellant. 


PARKER, Justice. 


Defendant John William Lynch was found guilty of the first- 
degree murder of James Ronald Hall, guilty of assault with a deadly 
weapon with intent to kill inflicting serious injury as to Nancy Head 
Green, and guilty of assault with a deadly weapon inflicting serious 
injury as to Mattie Jean Murray. Following a capital sentencing pro- 
ceeding, the jury recommended and the trial court imposed a life sen- 
tence on the murder conviction. The trial court also imposed consec- 
utive sentences of six and three years on the assault convictions. For 
the reasons discussed herein, we conclude defendant received a fair 
trial, free from prejudicial error. 


The evidence at trial tended to show that in June 1993, Nancy 
Green lived in a trailer park with her son, Steve. For several months 
William and Mattie Murray had also been living with Nancy Green. 
Green and defendant had known each other for many years and in the 
past had been romantically involved. Green also had a friendship with 
James Hall. 


Approximately a week or two prior to the shootings, Green told 
defendant that she did not want to have anything to do with him. On 
26 June 1993 defendant went to Green’s trailer and saw James Hall sit- 
ting in the living room. Defendant said, “Yeah, this is what I figured 
was going on.” 


In the late afternoon of 29 June 1993, Steve Green, James Hall, 
William Murray, and Wayne Coggins were all gathered in Green’s 
trailer playing cards. Mattie Murray was also present, and Nancy 
Green was asleep in the bedroom. Defendant walked into the trailer 
and shot Hall once in the throat and two or three times in the chest, 
killing him. Defendant shot Mattie Murray in the side as she turned to 
run out of the trailer. Defendant then went to the bedroom where 
Green was sleeping and hit her two or three times in the head with the 
butt of the gun. Green ran out of the trailer with defendant chasing 
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her. Green fell as she ran, and defendant caught up with her. 
Defendant told Green that he loved her but that she was going to die. 
Green was able to run from defendant, but she fell again as she ran. 
Defendant drove his truck over the lower part of Green’s body, break- 
ing her pelvic bone. Defendant then drove out of the trailer park. 


[1] In his first assignment of error, defendant contends that the trial 
court erred in refusing “to correct the prosecutor’s statement that the 
punishment for second degree murder is not life imprisonment.” The 
State answers that the prosecutor was merely “responding to the mis- 
characterization of the law of sentencing by the defense attorney.” 
Our review of the record reveals that the following took place during 
defendant’s closing argument: 


So we say or that we’ve certainly shown that he was intoxicated 
and if you find from the evidence that he was intoxicated, you 
should consider whether this condition affected his ability to for- 
mulate the specific intent which is required for a conviction of 
First Degree Murder. The only different [sic] in First Degree 
Murder is premeditation and deliberation. We say that he didn't 
have that and we contend that this is only a Second Degree case. 
And when I say only that’s not saying there’s nothing to it because 
it carries life, it carries life. 


During the prosecutor’s argument to the jury, the following 
transpired: 


[PROSECUTOR]: Don’t let anyone cause you to believe that the 
punishment for Second Degree Murder is life, it isn’t, and I don’t 
want you to go back there assuming that. 


[DEFENSE COUNSEL]: Objection. 
THE CourT: Overruled. 


Under the version of the Fair Sentencing Act in effect at the time of 
the killing, the presumptive term of imprisonment for second-degree 
murder was fifteen years, N.C.G.S. § 15A-1340.4(f/)(1) (1988) 
(repealed effective 1 October 1994), though as a Class C felony 
second-degree murder was punishable “by imprisonment up to 50 
years, or by life imprisonment.” N.C.G.S. § 14-1.1(a)(8) (1993) 
(repealed effective 1 October 1994). Defendant argues that since a 
defendant found guilty of second-degree murder can be punished by 
life imprisonment, the prosecutor’s statement to the contrary was 
designed to prejudice the jurors and dissuade them from finding 
defendant guilty of the lesser charge. 
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Arguments of counsel rest within the control and discretion of 
the presiding trial judge. State v. Soyars, 332 N.C. 47, 418 S.E.2d 480 
(1992). In hotly contested cases, counsel is granted wide latitude in 
closing arguments. State v. Williams, 317 N.C. 474, 346 S.E.2d 405 
(1986). Furthermore, in the absence of a showing of prejudice, an 
improper prosecutorial comment does not require reversal. State v. 
Boyd, 311 N.C. 408, 319 S.E.2d 189 (1984), cert. denied, 471 U.S. 1030, 
85 L. Ed. 2d 324 (1985). 


The argument at issue was made by the prosecutor in response to 
an inaccurate, incomplete statement concerning punishment made by 
defendant’s counsel. The prosecutor is entitled to respond to argu- 
ments made by defense counsel. See State v. Perdue, 320 N.C. 51, 62, 
307 S.E.2d 345, 352 (1987). Hence, the trial court did not err in over- 
ruling defendant’s objection. 


Furthermore, even if it be assumed that the prosecutor’s state- 
ment was improper, the evidence of defendant’s guilt of first-degree 
murder was so overwhelming that a reasonable possibility does 
not exist that the outcome would have been different but for the 
statement. N.C.G.S. § 15A-1443(a) (1988). This assignment of error is 
overruled. 


[2] Defendant next argues that the trial court erred by overruling his 
objection to the State’s peremptory challenge of prospective juror 
Julian Lynch. Defendant contends his constitutional rights, as inter- 
preted by the United States Supreme Court in Batson v. Kentucky, 
A476 U.S. 79, 90 L. Ed. 2d 69 (1986), were violated by the trial court’s 
action. 


When an objection is made to the exercise of a peremptory chal- 
lenge on the ground that the challenge is racially motivated, the 
defendant must first “make a prima facie showing that the prosecu- 
tor has exercised peremptory challenges on the basis of race.” 
Hernandez v. New York, 500 U.S. 352, 358, 114 L. Ed. 2d 395, 405 
(1991). If the requisite showing has been made, the burden shifts to 
the prosecutor to articulate a race-neutral explanation for striking the 
juror in question. Jd. at 358-59, 114 L. Ed. 2d at 405. “Finally, the trial 
court must determine whether the defendant has carried his burden 
of proving purposeful discrimination.” Jd. at 359, 114 L. Ed. 2d at 405. 


In the instant case the record is unclear as to whether the trial 
judge determined that defendant had made a prima facie showing of 
racial discrimination. Nonetheless, the prosecuting attorney stated 
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his reasons for exercising the challenge. Hence, under State v. 
Robinson, 330 N.C. 1, 17, 409 S.E.2d 288, 296 (1991), we do not need 
to address the first prong of the test. The reasons cited by the prose- 
cution for excusing juror Lynch were that he lived or worked near the 
community where the murder took place and had the same last name 
as defendant but nevertheless denied knowing defendant or anything 
about the facts of this case; that he gave hesitant answers indicating 
a possible unwillingness to deliberate or to reach a verdict thereby 
causing a hung jury; and that he stated he did not want to sit on the 
case. Responding to the prosecutor’s articulated reasons, defense 
counsel asserted that there was no reason not to believe juror Lynch 
and that the reasons given for excusing him were a pretext. Having 
heard the juror’s responses and observed his demeanor and having 
heard statements by counsel for the State and defendant, the court 
found that the State had “satisfied its burden to explain and to set 
forth neutrality as to the reason for excusing this juror and that the 
neutral explanation does not show any discrimination in the excuse 
and peremptory challenge by the [S]tate of juror Mr. Lynch.” 


We find no error in the ruling by the trial court on the peremptory 
challenge of juror Lynch. The State articulated its reasons for the 
challenge, and the court found that the reasons articulated by the 
State were racially neutral and did not show any purposeful discrim- 
ination in the excuse of juror Lynch. “Unless a discriminatory intent 
is inherent in the prosecutor’s explanation, the reason offered will be 
deemed race neutral.” Hernandez, 500 U.S. at 360, 114 L. Ed. 2d at 
406; see also Purkett v. Elem, — U.S. —, —, 181 L. Ed. 2d 834, 839-40 
(1995) (per curiam). Since the trial court’s findings as to race neu- 
trality and purposeful discrimination will depend in large measure on 
the trial judge’s evaluation of credibility, these findings should be 
given great deference. Batson, 476 U.S. at 98 n.21, 90 L. Ed. 2d at 89 
n.21. We conclude that the trial court’s findings were supported by the 
record and hold that the trial court properly overruled defendant’s 
objection to the State’s excusal of this prospective juror. This assign- 
ment of error is overruled. 


[3] Finally, defendant contends the trial court erred in refusing to 
submit the lesser-included offense of voluntary manslaughter, even 
though the jury rejected a verdict of guilty of second-degree murder 
and found defendant guilty of first-degree murder. Defendant can- 
didly acknowledges this Court’s previous holdings to the contrary, 
see, e.g., State v. Tidwell, 323 N.C. 668, 374 S.E.2d 577 (1989), but 
requests that we reconsider this issue. 
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In State v. Tidwell we held that a trial court does not commit prej- 
udicial error in failing to give a voluntary manslaughter instruction 
when a jury rejects a verdict of guilty of second-degree murder and 
instead finds defendant guilty of first-degree murder. Id. at 674-75, 
374 S.E.2d at 581. In the instant case the trial court instructed the jury 
on first-degree and second-degree murder. After deliberations the 
jury returned a verdict of guilty of first-degree murder. 


Defendant has presented us with no persuasive reasons to depart 
from our previous holdings on this issue, and we decline to do so. 
Therefore, we hold that defendant was not prejudiced by the trial 
court’s refusal to give the requested instruction. This assignment of 
error is overruled. 


NO ERROR. 


STATE OF NORTH CAROLINA v. TIMOTHY LEONARD JOHNSON 


No. 503A95 
(Filed 13 June 1996) 


1. Evidence and Witnesses § 2273 (NCI4th)— first-degree 
murder—opinion of pathologist—formal training as foren- 
sic pathologist not complete—distance from which gun 
fired 


The trial court did not err in a first-degree murder prosecu- 
tion by allowing a doctor to testify to the cause of death and the 
distance from which the shot was fired where the doctor was a 
Fellow in the Office of the Chief Medica] Examiner in Chapel Hill, 
was not yet certified, and had not completed his formal training 
as a forensic pathologist. The doctor had performed a number of 
autopsies and was admitted as an expert in pathology as opposed 
to an expert in forensic pathology. An expert in pathology has 
long been permitted to testify as to the victim’s cause of death 
and it has been held that an expert certified in pathology is qual- 
ified to give an opinion regarding the range from which a gun 
might have been fired when that opinion, as here, is incident to 
his examination. 


Am Jur 2d, Expert and Opinion Evidence § 262. 
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2. Homicide § 471 (NCI4th)— first-degree murder—instruc- 
tions—no error 


There was no plain error in a first-degree murder prosecution 
where defendant contended that the trial court erred by reading 
the pattern jury instructions to the jury and not giving the self- 
defense instruction in connection with the instruction on the 
felony of discharging a firearm into occupied property, in 
instructing the jury that the State need only prove that defendant 
was the aggressor in bringing on the fatal altercation in order to 
find him guilty of first-degree murder, and in omitting essential 
elements of specific intent to kill and self-defense in portions of 
its final mandate regarding first-degree murder on the basis of 
premeditation and deliberation. The trial judge completely and 
correctly instructed the jury on self-defense and first-degree mur- 
der in accord with the pattern jury instructions, the jury found 
defendant guilty of first-degree murder on the bases of felony 
murder and of premeditation and deliberation, and there was 
overwhelming evidence to support the jury verdict. 


Am Jur 2d, Homicide §§ 482 et seq. 


Accused’s right, in homicide case, to have jury 
instructed as to both unintentional shooting and self- 
defense. 15 ALR4th 983. 


3. Homicide § 596 (NCI4th)— first-degree murder—instruc- 
tions—self-defense 


The trial court did not err in a first-degree murder prosecu- 
tion by instructing the jury that, in order to be entitled to the ben- 
efit of self-defense, defendant must have reasonably believed that 
it was necessary to kill the victim in order to protect himself from 
death or serious bodily injury. Defendant has given no compelling 
reason to depart from the precedent in State v. Richardson, 341 
N.C. 585. 


Am Jur 2d, Homicide §§ 519 et seq. 


Homicide: modern status of rules as to burden and 
quantum of proof to show self-defense. 43 ALR3d 221. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from judgment 
imposing sentence of life imprisonment entered by Jenkins, J., at the 
15 May 1995 Criminal Session of Superior Court, Johnston County, 
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upon a jury verdict of guilty of first-degree murder. Heard in the 
Supreme Court 14 May 1996. 


Michael F. Easley, Attorney General, by James P. Erwin, Jr, 
Special Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Constance 
H. Everhart, Assistant Appellate Defender, for defendant- 
appellant. 


FRYE, Justice. 


Defendant, Timothy Leonard Johnson, was indicted for the first- 
degree murder of Willie Gene Spence. He was tried noncapitally and 
found guilty of first-degree murder on the basis of premeditation and 
deliberation as well as under the felony murder rule. The trial court 
imposed the mandatory sentence of life imprisonment. 


Defendant makes five arguments on appeal to this Court. After 
reviewing the record, transcript, and briefs, we conclude that defend- 
ant received a fair trial, free of prejudicial error. 


The State’s evidence tended to show the following facts and cir- 
cumstances: On 1 August 1994, defendant, the victim, and Angela 
Burrell were participants in a love triangle. Burrell, her brother, 
defendant, and Burrell’s two children lived together in a trailer in Bell 
Hope Trailer Park in Smithfield, North Carolina. After observing the 
victim and Burrell conversing together outside by the victim's auto- 
mobile, defendant approached the couple. Defendant appeared to be 
carrying a shotgun. There were two other men with defendant, but 
neither of them was carrying a gun. Burrell suggested to the victim 
that he leave; he got into his automobile, and she went into her trailer. 
The victim started to drive away. As the victim was driving away, 
defendant fired once into the windshield of the automobile. 
Defendant then fired a second time into the open driver's side win- 
dow of the automobile. Several witnesses saw defendant carrying a 
shotgun, walking towards the trailer he shared with Burrell, and fir- 
ing into the driver’s side window of the victim’s automobile. 


The victim was found slumped over in his automobile. Deputy 
James McIver, the first officer to arrive on the scene, discovered a 
“fake” gun that shot “blanks”. The officer determined that the gun, 
which was in the waistband of the victim’s pants and under the vic- 
tim’s shirt, had not recently been fired. The victim’s automobile had 
backed into the trailer across from Burrell’s trailer and had caused 
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minimal damage to both the automobile and the trailer. There was 
blood in the interior of the automobile on the passenger’s side, and 
there was a hole in the passenger window. 


An autopsy revealed pellet wounds to the victim’s head from a 
single gunshot blast, and a gunshot wound to the chest. The patholo- 
gist concluded that the victim died from the second blast to his chest. 
The shot to the victim’s chest had been delivered at close range, esti- 
mated by the pathologist to have been within three or four feet. The 
head wound was a scalp wound that was not potentially fatal. 


Defendant testified at trial. He stated that when he got up at 11:00 
a.m., he went outside and found Burrell and the victim standing out- 
side talking. Defendant asked Burrell when she was going to cook 
breakfast. After she responded to defendant, the victim asked Burrell, 
“Who is he?” Burrell replied that defendant was “her boyfriend.” 
Defendant testified that the victim began to go “off the handle” and 
that the victim told defendant, that if defendant knew “what’s good” 
for him, defendant would take his “punk a— back in the house.” The 
victim then pulled out a handgun, pointed it at defendant, and 
repeated the statement. Burrell ran into the trailer, and defendant did 
not see her come back out. 


According to defendant, he and the victim were standing at the 
victim’s automobile facing one another. At this point, David 
Turpentine walked up and handed defendant a gun, stating that 
defendant would need it. After handing defendant the gun, Turpentine 
walked away. Defendant and the victim aimed their guns at one 
another, and defendant fired. The shot hit the front windshield of the 
victim’s automobile. After firing the shot, defendant ran, trying to get 
away. The victim got into his automobile, began backing up and the 
front of the automobile was facing Burrell’s trailer. Defendant feared 
the victim was going to shoot him, so he ran past the victim’s auto- 
mobile and fired a second shot. 


[1] As his first argument, defendant contends that the trial court 
erred by allowing Dr. Ricky Thompson to testify, over defendant's 
objection, as to the cause of death and the distance from which the 
shot was fired. At the time the autopsy in this case was performed, Dr. 
Thompson, a Fellow in the Office of the Chief Medical Examiner in 
Chapel Hill, was not yet certified, nor had he completed formal train- 
ing as a forensic pathologist. However, Dr. Thompson had performed 
a number of autopsies prior to performing the autopsy on the victim. 
Defendant objected to Dr. Thompson’s testimony at trial, and the wit- 
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ness was admitted as an expert in pathology, as opposed to an expert 
in forensic pathology. Over defendant’s objection, Dr. Thompson was 
allowed to testify as to the cause of death as well as the possible 
range from which the shots were fired. 


This Court has long held that an expert in pathology is permitted 
to testify as to the victim’s cause of death and has consistently 
allowed testimony as such. See State v. Sanders, 280 N.C. 67, 71, 185 
S.E.2d 137, 1389 (1971); State v. Perry, 276 N.C. 339, 345, 172 S.E.2d 
541, 545 (1970). This Court has also held that “[a]n expert certified in 
pathology is qualified to give an opinion regarding the range from 
which a gun might have been fired when that opinion is incident to his 
examination.” State v. Pridgen, 313 N.C. 80, 92, 326 S.E.2d 618. 626 
(1985); see also State v. Mack, 282 N.C. 334, 344, 193 S.E.2d 71, 78 
(1972). In the instant case, Dr. Thompson's opinion as to the range of 
the shot was incident to the autopsy he performed on the victim. 
Accordingly, the trial court did not err in allowing the doctor's testi- 
mony; therefore, defendant’s first argument is rejected. 


[2] For defendant’s second through fifth arguments, he contends that 
he is entitled to a new trial because the trial court erred by reading 
the pattern jury instructions to the jury. We disagree. 


At the outset, we note that defendant failed to object at trial to 
any of these alleged errors. Now, defendant argues that he is entitled 
to a new trial under the plain error rule. As we have stated previously, 


the plain error rule... is always to be applied cautiously and only 
in the exceptional case where, after reviewing the entire record, 
it can be said the claimed error is a “fundamental error, some- 
thing so basic, so prejudicial, so lacking in its elements that jus- 
tice cannot have been done,” or “where [the error] is grave error 
which amounts to a denial of a fundamental right of the accused,” 
or the error has “‘resulted in a miscarriage of justice or in the 
denial to appellant of a fair trial’ ” or where the error is such as to 
“seriously affect the fairness, integrity or public reputation of 
judicial proceedings” or where it can be fairly said “the instruc- 
tional mistake had a probable impact on the jury’s finding that the 
defendant was guilty.” 


State v. Odom, 307 N.C. 655, 660, 300 S.E.2d 375, 378 (1983) (quoting 
United States v. McCaskill, 676 F.2d 995, 1002 (4th Cir.) (footnote 
omitted), cert. denied, 459 U.S. 1018, 74 L. Ed. 2d 513 (1982)), quoted 
in State v. Weathers, 339 N.C. 441, 450, 451 S.E.2d 266, 271 (1994). 
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Defendant contends in his second, fourth, and fifth arguments 
that the trial court erred in not giving the self-defense instruction in 
connection with the instruction on the felony of discharging a firearm 
into occupied property, in instructing the jury that the State need only 
prove that defendant was the aggressor in bringing on the fatal alter- 
cation in order to find him guilty of first-degree murder, and in omit- 
ting essential elements of specific intent to kill and self-defense in 
portions of its final mandate regarding first-degree murder on the 
basis of premeditation and deliberation. We note that the trial judge 
did completely and correctly instruct the jury on self-defense and 
first-degree murder in accord with the pattern jury instructions. We 
further observe that the jury found defendant guilty of first-degree 
murder on the bases of felony murder and of premeditation and 
deliberation and that there was overwhelming evidence to support 
the jury verdict. 


Therefore, we conclude that this is not the exceptional case 
where, after reviewing the entire record, we can say that the claimed 
errors are so fundamental that justice could not have been done or 
that the claimed errors had a probable impact on the jury’s finding 
that the defendant was guilty. Accordingly, we reject defendant’s sec- 
ond, fourth, and fifth arguments. 


[3] As his third argument, defendant contends that the trial judge 
erred by instructing the jury that, in order to be entitled to the bene- 
fit of self-defense, defendant must reasonably believe that it was nec- 
essary to kill the victim in order to protect himself from death or seri- 
ous bodily injury. Defendant concedes that this Court recently found 
no error in jury instructions on self-defense that are identical to the 
ones given in the instant case. State v. Richardson, 341 N.C. 585, 560, 
461 S.E.2d 724, 728 (1995). Defendant has given no compelling reason 
for this Court to depart from its precedent. Accordingly, we reject 
defendant's third argument. 


For the foregoing reasons, we conclude that defendant received a 
fair trial, free of prejudicial error. 


NO ERROR. 
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STATE OF NORTH CAROLINA v. WILLIAM K. CHAPMAN 


No. 221A95 
(Filed 13 June 1996) 


1. Criminal Law § 86 (NCI4th)— first-degree murder—no 
unnecessary delay in initial appearance before magistrate 


There was no error in a first-degree murder prosecution 
where defendant contended that his confession should have been 
suppressed based on a delay in having a magistrate determine 
whether there was probable cause for the issuance of an arrest 
warrant. Defendant was arrested at 9:30 a.m. by officers without 
a warrant and a magistrate issued an arrest warrant based on 
probable cause after his interrogation was complete at 12:30 p.m. 


Am Jur 2d, Criminal Law §§ 859-864. 


2. Arrest and Bail § 57 (NCI4th)— first-degree murder—con- 
fession—delay in initial appearance before magistrate 


There was no constitutional violation requiring the suppres- 
sion of defendant’s confession in a first-degree murder prosecu- 
tion where defendant contended that his confession was obtained 
in violation of Article I, Section 20 of the North Carolina 
Constitution based on delay in having a magistrate determine 
whether there was probable cause for issuance of an arrest war- 
rant. Article I, Section 20 concerns the impropriety of general 
warrants and is not applicable here. 


Am Jur 2d, Arrest §§ 37 et seq. 


Peace officer’s delay in making arrest without a war- 
rant for misdemeanor or breach of peace. 58 ALR2d 1056. 


Delay between filing of complaint or other charge and 
arrest of accused as violation of right to speedy trial. 85 
ALR2d 980. 


Right, without judicial proceeding, to arrest and detain 
one who is, or is suspected of being, mentally deranged. 92 
ALR2d 570. 


3. Criminal Law § 86 (NCI4th)— first-degree murder—initial 
appearance before magistrate 

A first-degree murder defendant’s right to be taken before 

a magistrate without unnecessary delay as required by N.C.G.S. 
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§ 15A-501(2) was not violated where defendant was arrested at 
9:30 a.m. and a large part of the time until defendant was taken 
before a magistrate at 8:00 p.m. was spent interrogating the 
defendant. There were several crimes involved, the officers had 
the right to conduct these interrogations, and it did not cause an 
unnecessary delay for them to do so. 


Am Jur 2d, Criminal Law §§ 859-864. 


. Arrest and Bail § 135 (NCI4th)— first-degree murder— 


right to communicate with friends—failure to advise—not 
prejudicial 

_A first-degree murder defendant was not prejudiced by the 
failure to advise him of his right to communicate with his friends, 
in light of the language of State v. Curmon, 295 N.C. 453, that 
“{I]n view of the findings that defendant was informed of his 
Miranda rights, waived these rights, and voluntarily submitted 
his statement to police, we do not see how defendant could have 
suffered prejudice had he actually been denied his statutory right 
to communicate with friends.” N.C.G.S. § 15A-501(5) 


Am Jur 2d, Criminal Law §§ 737, 738. 


Accused’s right to assistance of counsel at or prior to 
arraignment. 5 ALR3d 1269. 


. Evidence and Witnesses § 122] (NCI4th)— first-degree 


murder—confession—delay in initial appearance before 
magistrate—atmosphere of interrogation 


A first-degree murder defendant's confession should not have 
been suppressed as involuntary where defendant contended that 
there was an unreasonable delay in bringing him before a magis- 
trate and that the atmosphere in which he made the confession 
was so coercive that it was not the product of his own free will. 
It has been held elsewhere in this opinion that there was not an 
unreasonable delay in taking the defendant before a magistrate. 
The fact that defendant saw a photograph of the deceased in 
every direction he turned does not indicate that his free will was 
overturned; the photographs contained no threat or promise of 
reward which would invalidate the confession. The deceit prac- 
ticed by the detective in implying that a note found next to the 
victim had been determined to be in defendant’s handwriting and 
that defendant’s fingerprints were on the note, when the detective 
knew that this was not true, did not require the court to find that 
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the confession was not of defendant’s own free will, that it was 
the product of fear or hope of reward, or that the deceit was cal- 
culated to produce an untrue statement. The trial court specifi- 
cally found that there were no promises, offers of reward, or 
inducements to the defendant to make a statement, that there 
were no threats or suggestions of violence to persuade or induce 
the defendant to make a statement, and that defendant appeared 
coherent and not under the influence of drugs or alcohol, and 
those findings are supported by competent evidence. 


Am Jur 2d, Evidence §§ 735, 736, 749. 


Civil liability, under federal civil rights statute (42 USC 
§ 1983) of state officers who coerce or attempt to coerce 
confessions or pleas of guilty. 55 ALR2d 512. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of life imprisonment entered by Ross, J., in 
a case tried capitally to a jury at the 17 October 1994 Criminal Session 
of Superior Court, Guilford County, upon a verdict of first-degree 
murder. The defendant’s motion to bypass the Court of Appeals as to 
an additional conviction for robbery with a dangerous weapon was 
allowed 24 May 1995. Heard in the Supreme Court 15 February 1996. 


The defendant was tried for first-degree murder and robbery with 
a dangerous weapon. The State asked for the death penalty. The 
defendant made a motion to suppress a statement he had made, and 
a hearing on this motion was held prior to trial. The evidence at the 
hearing showed that on 31 May 1993, Mr. Eugene Bullard was mur- 
dered in his home. His body was found with three stab wounds. The 
defendant was questioned in regard to the murder, but no charges 
were filed. 


On 23 August 1993, at approximately 9:30 a.m., the defendant was 
arrested at the First Union National Bank on Main Street in High 
Point for attempting to cash a forged check. He waived his Miranda 
rights and admitted to police officers Walter Heaviland and Kenneth 
Leonard that he had attempted to cash a check that he had forged 
after taking it in a robbery. The two officers placed the defendant 
under arrest and took him to the police station. They then took the 
defendant to Kirkland Park School to search for a purse that had been 
taken in the robbery. The officers returned with the defendant to the 
police station, where he was questioned by Detective Sandy 
Vuncannon, who was investigating the uttering and forgery charges. 
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The defendant waived his constitutional rights and confessed to both 
crimes. Det. Vuncannon procured warrants for the charges at 12:15 
p.m. and served them on the defendant. 


The defendant was then questioned by a detective who was inves- 
tigating the robbery in which the checks were taken, and the defend- 
ant confessed to this crime at 1:27 p.m. A warrant was typed for this 
crime but was not delivered to a magistrate at that time. 


The defendant was then interviewed by Detective Mark McNeill 
in regard to the robbery and murder of Eugene Bullard. Det. McNeill 
testified that he put nine photographs of Mr. Bullard on the walls of 
the room and one photograph on the floor directly in front of the 
chair in which the defendant sat during the interrogation. This was 
done so that the defendant would see a photograph of Mr. Bullard in 
every direction he turned. During the interview, Det. McNeill implied 
to the defendant that a note found next to Mr. Bullard’s body had been 
the subject of a handwriting analysis that showed it was in the hand- 
writing of the defendant and that the defendant’s fingerprints were on 
the note. Det. McNeill knew that this was not true. The defendant 
confessed to the murder at approximately 7:05 p.m. He was taken 
before a magistrate at approximately 8:00 p.m. 


The court found facts consistent with the evidence and over- 
ruled the motion to suppress. The defendant was convicted of the 
robbery of Mr. Bullard. He was also convicted of the murder of Mr. 
Bullard based on premeditation and deliberation and felony murder. 
The jury recommended that the defendant be sentenced to life in 
prison, which sentence was imposed. He was also sentenced to a con- 
secutive term of forty years in prison for robbery with a dangerous 
weapon. 


The defendant appealed. 


Michael F. Easley, Attorney General, by Wm. Dennis Worley, 
Associate Attorney General, for the State. 


John Bryson and Stanley Hammer for the defendant-appellant. 


WEBB, Justice. 


[1] The defendant's only argument on appeal is that his confession 
should have been suppressed. He says this is so for several reasons. 
He first contends, relying on County of Riverside v. McLaughlin, 500 
U.S. 44, 114 L. Ed. 2d 49 (1991), and Gerstein v. Pugh, 420 U.S. 108, 
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43 L. Ed. 2d 54 (1975), that there was an unreasonable delay in having 
a magistrate determine whether there was probable cause for the 
issuance of an arrest warrant. These two cases deal with the prompt- 
ness required for a determination of probable cause by a neutral mag- 
istrate after a person has been arrested without a warrant. They make 
clear that this determination does not have to be made after an adver- 
sarial hearing with the defendant present. 


In this case, the defendant was arrested at 9:30 a.m. by officers 
without a warrant. After his interrogation was complete at 12:30 p.m., 
a magistrate issued an arrest warrant for him based on probable 
cause. This satisfies the requirement of Riverside and Gerstein that a 
magistrate promptly determine probable cause. The defendant was 
then lawfully in custody and could be interrogated in regard to other 
crimes. 


[2] The defendant also contends that his confession was obtained in 
violation of Article I, Section 20 of the North Carolina Constitution. 
This section concerns the impropriety of general warrants and is 
inapplicable to this case. We find no constitutional violation requiring 
the suppression of the defendant’s confession. 


[3] The defendant next contends that his right to be taken before 
a magistrate without unnecessary delay as required by N.C.G.S. 
§ 15A-501(2) was violated. From the time the defendant was arrested 
at 9:30 a.m. until he was taken before a magistrate at 8:00 p.m., a large 
part of the time was spent interrogating the defendant. There were 
several crimes involved. The officers had the right to conduct these 
interrogations, and it did not cause an unnecessary delay for them to 
do so. See State v. Littlejohn, 340 N.C. 750, 459 S.E.2d 629 (1995). 


[4] The defendant also says the officers did not advise him of 
his right to communicate with friends in violation of N.C.G.S. 
§ 15A-501(5). The superior court found and the State concedes that 
the defendant was not advised of this right. We faced this question in 
State v. Curmon, 295 N.C. 453, 245 S.E.2d 503 (1978). We said, “[I]n 
view of the findings that defendant was informed of his Miranda 
rights, waived these rights, and voluntarily submitted his statement to 
police, we do not see how defendant could have suffered prejudice 
had he actually been denied his statutory right to communicate with 
friends.” Id. at 456-57, 245 S.E.2d at 505. We hold, based on the lan- 
guage of Curmon, that the defendant was not prejudiced by the fail- 
ure to advise him of his right to communicate with his friends. 
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[5] The defendant next contends the confession should have been 
suppressed because it was involuntary. “The standard for judging the 
admissibility of a defendant's confession is whether it was given vol- 
untarily and understandingly. Voluntariness is to be determined from 
consideration of all circumstances surrounding the confession.” State 
v. Schneider, 306 N.C. 351, 355, 293 S.E.2d 157, 160 (1982) (citation 
omitted). 


The defendant does not challenge the findings of fact of the supe- 
rior court but does contend that considering the totality of the cir- 
cumstances, it was error for the court to conclude the confession was 
voluntary. State v. Hicks, 333 N.C. 467, 428 S.E.2d 167 (1993). The 
defendant says that the atmosphere in which he made the confession 
was so coercive that it was not the product of his own free will. He 
says the unreasonable delay in bringing him before a magistrate, the 
placing of photographs of the deceased so that he had to look at the 
photographs in every direction he turned, and the deceit of the offi- 
cers in telling him that his handwriting matched the handwriting on a 
note found next to the body and that his fingerprints were on the note 
compel a finding that the confession must be excluded. 


We have held that there was not an unreasonable delay in taking 
the defendant before a magistrate. The fact that defendant saw a pho- 
tograph of the deceased in every direction he turned does not indi- 
cate his free will was overborne. The photographs contained no 
threat or promise of reward to him which would invalidate the con- 
fession. State v. Rook, 304 N.C. 201, 283 S.E.2d 732 (1981), cert. 
denied, 455 U.S. 1038, 72 L. Ed. 2d 155 (1982). We held in State v. 
Jackson, 308 N.C. 549, 304 S.E.2d 134 (1983), that the fact that an offi- 
cer told the defendant that his fingerprints were found on the murder 
weapon and at other places in the victim’s home, which statement 
was not true, did not require the court to suppress the confession. 
The deceit practiced by Det. McNeill did not require the court to find 
that the confession was not of the defendant’s own free will, that it 
was the product of fear or hope of reward, or that the deceit was cal- 
culated to produce an untrue statement. 


The trial court in this case specifically found that there were no 
promises, offers of reward, or inducements to the defendant to make 
a statement; that there were no threats or suggestions of violence to 
persuade or induce the defendant to make a statement; and that the 
defendant appeared coherent and not under the influence of drugs or 
alcohol. Careful review of the record reveals that these findings are 
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supported by competent evidence and that the trial court properly 
concluded that the defendant’s statements were voluntarily and freely 
made. 


It was not error to deny the defendant’s motion to suppress the 
confession. 


NO ERROR. 
is | 


STATE OF NORTH CAROLINA v. WALTER GOLDSTON 


No. LA96 
(Filed 13 June 1996) 


Homicide § 266 (NCI4th)— attempted robbery and felony mur- 
der—sufficiency of evidence 


The State’s evidence was sufficient for the jury to find defend- 
ant guilty of attempted robbery and felony murder where it 
tended to show that the victim was found shot to death behind 
the counter of his convenience store; the drawer to the cash reg- 
ister was open; four shots had been fired from the victim’s pistol, 
which was lying next to the victim’s hand; three of the bullets 
fired from the victim’s pistol were located in the store and the 
fourth was removed from defendant’s arm at a hospital; and 
defendant went to considerable lengths to concoct a story that 
would explain his wound. 


Am Jur 2d, Evidence §§ 1430-1499. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of life imprisonment entered by Hudson, J., 
at the 21 April 1995 Criminal Session of Superior Court, Durham 
County, upon a verdict of guilty of first-degree murder in a case tried 
capitally. The defendant’s motion to bypass the Court of Appeals as to 
an additional conviction for attempted robbery with a firearm was 
allowed 5 January 1996. Heard in the Supreme Court 16 May 1996. 


The defendant was tried for the first-degree murder and 
attempted robbery with a firearm of General Wesley Cheek, Jr. The 
evidence showed that on 16 December 1992, the victim was found 
shot to death behind the counter of his Durham convenience store, 
B’s Stop and Shop, at approximately 8:30 a.m. The drawer to the cash 
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register was open. The victim had six gunshot wounds, and five bul- 
lets were recovered from the body, three from a .38- or .357-caliber 
gun and two from a .22-caliber gun. A .25-caliber automatic pistol was 
lying by Mr. Cheek’s hand, and four shots had been fired from the gun. 
Three of the bullets were located in the store. The fourth was 
removed from the defendant’s arm at a hospital that afternoon. Blood 
not matching the victim’s was also located at the scene. 


Sometime before 9:00 a.m., the defendant went to the home of 
Curtis McPherson, who was asleep with his girlfriend. Robert Davis 
arrived at approximately the same time carrying a .22-caliber re- 
volver and what appeared to be a .38- or .357-caliber gun that 
McPherson and his girlfriend had seen the defendant carrying on pre- 
vious occasions. Davis said the defendant had been shot by someone 
trying to rob him with a small gun. Davis said he had to get rid of the 
guns, and the defendant told him to get rid of the defendant’s gloves 
as well. 


The defendant refused to go to the hospital and asked Davis to 
cut the bullet out of his arm with a razor blade. When Davis’s attempts 
were unsuccessful, the defendant asked if anyone knew someone 
who owned a .22- or .25-caliber gun. Davis contacted Reginald Wall, 
told him there had been a shoot-out, and asked him to bring his gun 
to McPherson's house. When Wall arrived, the defendant explained 
that he needed to use the gun “for a cover.” The defendant fabricated 
a story that they had been making a taped program about teenagers 
and drugs at a housing project when Wall dropped his gun, which 
accidentally discharged and shot the defendant in the arm. The group 
then went to the housing project, where the defendant reminded Wall 
to scrape the gun on the concrete so it would appear to have been 
dropped. Wall fired the gun at the ground, and the defendant and his 
nephew made a recording about the scene. The defendant determined 
that in the event that the bullet in his arm had not been fired from a 
.20-caliber gun, he would add to the story that once that gun went off, 
two people started shooting at them. McPherson then drove the 
defendant to the hospital. 


At the hospital, the defendant told a nurse in the emergency room 
that he had been struck by a stray bullet and had not realized it for 
awhile. He then told a doctor that he had been shot when a friend 
dropped a gun that went off when it hit the ground. The bullet 
removed from the defendant’s arm was determined to have been fired 
by the gun found near the victim. 
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The jury returned a verdict of guilty of first-degree murder under 
the felony murder rule and attempted robbery with a firearm. After a 
capital sentencing proceeding, the jury recommended a sentence of 
life imprisonment. The court consolidated the attempted robbery 
with a firearm and murder convictions for sentencing and imposed a 
life sentence. The defendant appealed. 


‘Michael F. Easley, Attorney General, by Ronald M. Marquette, 
Special Deputy Attorney General, for the State. 


William J. Cotter and Craig B. Brown for the defendant- 
appellant. 


WEBB, Justice. 


In his sole assignment of error, the defendant contends that the 
trial court erred in denying his motion to dismiss on the ground that 
the evidence was insufficient to support the defendant’s conviction of 
felony murder. The defendant does not argue that there was not sub- 
stantial evidence that a murder and attempted robbery were commit- 
ted. He argues that all the evidence was circumstantial and that there 
was not substantial evidence that he committed the crimes. In order 
to withstand a motion to dismiss, there must be substantial evidence 
of all elements of the offense. It is immaterial whether the evidence is 
circumstantial or direct. State v. Jones, 303 N.C. 500, 504, 279 $.E.2d 
835, 838 (1981). A jury, when considering circumstantial evidence, 
may make an inference on an inference. State v. Childress, 321 N.C. 
226, 232, 362 S.E.2d 263, 267 (1987); Kenneth S. Broun, Brandis and 
Broun on North Carolina Evidence § 82 (Ath ed. 1993). 


There is strong circumstantial evidence in this case that the 
defendant shot and attempted to rob Mr. Cheek. Mr. Cheek was shot 
to death behind the cash register in his store. Four bullets had been 
fired from Mr. Cheek’s pistol; three of the bullets were found in the 
store, and one was removed from the defendant’s arm. 


The most logical conclusion from this evidence is that when a 
robbery attempt was made on Mr. Cheek, he fired four times to pre- 
vent the robbery, and one of the bullets struck the robber who was 
the defendant. It is hardly likely that Mr. Cheek fired four times in his 
store if a robbery was not in progress. It is also improbable that Mr. 
Cheek or some other person shot the defendant before or after the 
attempted robbery. 
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There was also evidence that the defendant went to considerable 
lengths to concoct a story that would explain his wound. This showed 
guilty knowledge and could be considered by the jury. 


We hold that the evidence was sufficient for the jury to find the 
defendant guilty of attempted robbery with a firearm and felony 
murder. 


The felony upon which the first-degree murder conviction was 
based in this case was the attempted robbery with a firearm. The jury 
did not convict the defendant based on premeditation and delibera- 
tion, and the attempted robbery conviction merged into the felony 
murder conviction. Therefore, judgment should have been arrested 
on the attempted robbery with a firearm conviction. State v. Silhan, 
302 N.C. 228, 275 S.E.2d 450 (1981). The court consolidated the mur- 
der and attempted robbery with a firearm convictions and imposed a 
life sentence, which was required for the murder conviction. The 
defendant was thus not prejudiced by this consolidation. Accordingly, 
we arrest judgment on the sentence for attempted robbery with a 
firearm and do not disturb the sentence for felony murder. 


CASE NO. 938CRS1274, FIRST-DEGREE MURDER—NO ERROR. 


CASE NO. 938CRS1275, ATTEMPTED ROBBERY WITH A 
FIREARM—JUDGMENT ARRESTED. 


ST 
ADOLPH A. JUSTICE, JR. v. N.C. DEPARTMENT OF TRANSPORTATION 


No. 54496 
(Filed 13 June 1996) 


Appeal by respondent pursuant to N.C.G.S. § 7A-30(2) from 
the decision of a divided panel of the Court of Appeals, 121 N.C. App. 
314, 465 S.E.2d 554 (1996), reversing the judgment entered by Smith 
(CW. Osmond, III), J... on 7 November 1994, in Superior Court, 
McDowell County, and remanding this case to the trial court. Heard 
in the Supreme Court 14 May 1996. 


John R. Mull for petitioner-appellee. 


Michael F. Easley, Attorney General, by Hal F- Askins, Special 
Deputy Attorney General, and Bryan E. Beatty, Assistant 
Attorney General, for respondent-appellant. 
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PER CURIAM. 
For the reasons stated in the dissenting opinion by Judge 


Johnson, the decision of the Court of Appeals is 


REVERSED. 


EVELYN MARIE MUNDAY HINES, EMPLOYEE/PLAINTIFF Vv. CALDWELL MEMORIAL 
HOSPITAL, EMPLOYER/DEFENDANT, AND AMERISURE INSURANCE COMPANIES, 
CARRIER/DEFENDANT 


No. 62A96 
(Filed 13 June 1996) 


Appeal by plaintiff pursuant to N.C.G.S. § 7A-30(2) from an 
unpublished decision of a divided panel of the Court of Appeals, 121 
N.C. App. 624, 470 S.E.2d 362 (1996), affirming an Opinion and Award 
of the Industrial Commission filed 9 February 1995, which held that 
there was no basis on which to amend a prior award of workers’ com- 
pensation to plaintiff. Heard in the Supreme Court 14 May 1996. 

Randy D. Duncan for plaintiff-appellant. 


Henry C. Byrum, Jr., for defendant-appellee. 
PER CURIAM. 


AFFIRMED. 
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BOARD OF EDUCATION OF THE HICKORY ADMINISTRATIVE SCHOOL UNIT v. 


JUSTIN S. BLICKENSDERFER AnD wIFE, CAROL H. BLICKENSDERFER; JERONE 
C. HERRING, TRUSTEE; AND BRANCH BANKING AND TRUST COMPANY 


No. 565PA95 
(Filed 13 June 1996) 


On writ of certiorari to review a unanimous unpublished decision 
of the Court of Appeals, 120 N.C. App. 645, 463 S.E.2d 430 (1995), 
affirming summary judgment for plaintiff entered by Downs, J., on 27 
June 1994 in Superior Court, Catawba County. Heard in the Supreme 
Court 17 May 1996. 


Sigmon, Clark, Mackie & Hutton, by E. Fielding Clark, I, and 
Jeffrey T. Mackie, for plaintiff-appellee. 


Ferguson, Stein, Wallas, Adkins, Gresham & Sumter, PA., by 
John W. Gresham, for defendant-appellants. 


PER CURIAM. 


WRIT OF CERTIORARI IMPROVIDENTLY ALLOWED. 
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BOARD OF EDUCATION OF THE HICKORY ADMINISTRATIVE SCHOOL UNIT v. 


RALPH C. BRITTAIN anp wiFE, HILDA F. BRITTAIN; WILLIAM CHAMBLEE, 
TRUSTEE; AND BANK OF GRANITE 


No. 563PA95 
(Filed 13 June 1996) 


On writ of certiorari to review a unanimous, unpublished deci- 
sion of the Court of Appeals, 120 N.C. App. 645, 463 S.E.2d 430 (1995), 
affirming summary judgment for plaintiff entered by Downs, J., on 27 
June 1994, in Superior Court, Catawba County. Heard in the Supreme 
Court 17 May 1996. 


Sigmon, Clark, Mackie & Hutton, by E. Fielding Clark, I, and 
Jeffrey T. Mackie, for plaintiff-appellee. 


Ferguson, Stein, Wallas, Adkins, Gresham & Sumter, PA., by 
John W. Gresham, for defendant-appellants. 


PER CURIAM. 


WRIT OF CERTIORARI IMPROVIDENTLY ALLOWED. 
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BOARD OF EDUCATION OF THE HICKORY ADMINISTRATIVE SCHOOL UNIT v. 
LOUISE D, LATTA 


No. 564PA95 
(Filed 13 June 1996) 


On writ of certiorari to review a unanimous, unpublished deci- 
sion of the Court of Appeals affirming summary judgment against 
defendant entered by Downs, J., on 27 June 1994 in Superior Court, 
Catawba County. Heard in the Supreme Court 17 May 1996. 


Sigmon, Clark, Mackie & Hutton, by E. Fielding Clark, IT, and 
Jeffrey T. Mackie, for plaintiff-appellee. 


Ferguson, Stein, Wallas, Adkins, Gresham & Sumter, PA., by 
John W. Gresham, for defendant-appellants. 


PER CURIAM. 


WRIT OF CERTIORARI IMPROVIDENTLY ALLOWED. 
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BOARD OF EDUCATION OF HICKORY v. SEAGLE 
(343 N.C. 509 (1996)] 
BOARD OF EDUCATION OF THE HICKORY ADMINISTRATIVE SCHOOL UNIT v. CAM 
R. SEAGLE, wipow; BENJAMIN F. SEAGLE, III anp wirr, ANN SEAGLE; THOMAS 


CALDWELL SEAGLE AND wiFE, LINDA SEAGLE; CAMELLIA SEAGLE WEIR anp 
HUSBAND, WILLIAM C. WEIR 


No. 518PA95 
(Filed 13 June 1996) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 120 N.C. App. 566, 463 S.E.2d 
277 (1995), affirming summary judgment entered 27 June 1994 by 
Downs, J., in Superior Court, Catawba County. Heard in the Supreme 
Court 17 May 1996. 


Sigmon, Clark, Mackie & Hutton, by E. Fielding Clark, I, and 
Jeffrey T. Mackie, for plaintiff-appellee. 


Patrick, Harper & Dixon, by Donald R. Fuller, Jr, and 
Kimberly A. Huffman, for defendant-appellants. 


PER CURIAM. 


DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


CAMPBELL v. ROBERT BOSCH CORP. 

No. 192P96 

Case below: 122 N.C.App. 395 

Petition by plaintiff for discretionary review pursuant to G.S 
7A-31 denied 12 June 1996. 
CITY OF CONCORD v. DUKE POWER CO. 

No. 196PA96 

Case below: 122 N.C.App. 248 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 allowed 12 June 1996. 
CITY OF GREENSBORO v. PEARCE 

No. 121PA96 

Case below: 122 N.C.App. 582 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 allowed 12 June 1996. 
CORNETT v. PATTERSON BUICK 

No. 21 P96 

Case below: 122 N.C.App. 216 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 12 June 1996. 
EVANS v. COWAN 

No. 213P96 

Case below: 122 N.C.App. 181 


Notice of appeal by Attorney General (substantial constitutional 
question) retained 12 June 1996. Petition by Attorney General for dis- 
cretionary review pursuant to G.S. 7A-31 denied 12 June 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


HEDRICK v. RAINS 
No. 105PA96 
Case below: 121 N.C.App. 466 


Petition by plaintiffs for discretionary review pursuant to GS. 
7A-31 allowed 12 June 1996. 


HORTON v. NEW SOUTH INS. CO. 
No. 194P96 
Case below: 122 N.C.App. 265 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 12 June 1996. Alternative petition by plaintiffs for writ 
of certiorari to review the decision of the North Carolina Court of 
Appeals denied 12 June 1996. Alternative petition by defendant for 
writ of certiorari to review the decision of the North Carolina Court 
of Appeals denied 12 June 1996. 


IN RE HUANG 
No. 123P96 
Case below: 121 N.C.App. 626 


Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 12 June 1996. Petition by 
petitioner (Dr. Barney K. Huang) for discretionary review pursuant to 
G.S. 7A-31 denied 12 June 1996. 


IN RE JENKINS 
No. 132P96 
Case below: 121 N.C.App. 626 


Notice of appeal by respondent (George Russell Jenkins) (sub- 
stantial constitutional question) dismissed ex mero motu 12 June 
1996. Petition by respondent (George Russell Jenkins) for discre- 
tionary review pursuant to G.S. 7A-31 denied 12 June 1996. 


KNIGHTEN v. BARNHILL CONTRACTING CO. 
No. 187P96 
Case below: 122 N.C.App. 109 


Petition by defendant or discretionary review pursuant to G.S. 
TA-31 denied 12 June 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


LEANDRO v. STATE OF NORTH CAROLINA 
No. 179PA96 
Case below: 122 N.C.App. 1 


Alternative notice of appeal by defendants retained 12 June 1996. 
Alternative petition by defendants for discretionary review pursuant 
to G.S. 7A-31 allowed 12 June 1996. Petition by plaintiffs for discre- 
tionary review pursuant to G.S. 7A-31 allowed 12 June 1996. Petition 
by plaintiff intervenors (Ingram, et al) for discretionary review pur- 
suant to G.S. 7A-31 allowed 12 June 1996. 


McKOY v. STATE FARM MUT. AUTO. INS. CO. 
No. 89A96 


Case below: 121 N.C. App. 626 

Motion by defendant (State Farm) to dismiss appeal dismissed 30 
May 1996. Motion by plaintiff (McKoy) to withdraw notice of appeal 
allowed 30 May 1996. 
MILTLAND RALEIGH-DURHAM v. MUDIE 

No. 208P96 

Case below: 122 N.C. App. 168 

Notice of appeal by defendant (substantial constitutional ques- 
tion) dismissed ex mero motu 12 June 1996. Petition by defendant for 
discretionary review pursuant to G.S. 7A-31 denied 12 June 1996. 
MONK v. COWAN TRANSPORTATION, INC. 

No. 120PA96 

Case below: 121 N.C. App. 588 


Petition by defendants for discretionary review pursuant to G.S. 
7A-31 allowed 12 June 1996. 


MOORE v. STERN 
No. 228P96 
Case below: 122 N.C. App. 270 


Petition by defendants (Fowler and Fowler) for discretionary 
review pursuant to G.S. 7A-31 denied 12 June 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


N.C. BD. OF EXAM. FOR SPEECH PATH. v. 
N.C. STATE BD. OF EDUC. 


No. 177A96 

Case below: 122 N.C. App. 15 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to issues in addition to those pre- 
sented as the basis for the dissenting opinion in the Court of Appeals 
allowed 12 June 1996. 
N.C. CHIROPRACTIC ASSN. v. N.C. STATE BD. OF EDUC. 

No. 176PA96 

Case below: 122 N.C. App. 122 

Petition by petitioner (N.C. Chiropractic Assn.) for discretionary 
review pursuant to G.S. 7A-31 denied 12 June 1996. 
N.C. FARM BUREAU MUT. INS. CO. v. STAMPER 

No. 226P96 

Case below: 122 N.C. App. 254 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 12 June 1996. 
OWEN v. UNC-G PHYSICAL PLANT 

No. 162PA96 

Case below: 121 N.C. App. 682 


Petition by Attorney General for writ of supersedeas allowed 12 
June 1996. Petition by Attorney General for discretionary review pur- 
suant to G.S. 7A-31 allowed 12 June 1996. 

PITTMAN v. THOMAS & HOWARD 

No. 204P96 

Case below: 122 N.C. App. 124 


Petition by plaintiff or discretionary review pursuant to G.S. 
7A-31 denied 12 June 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


PLEASANT VALLEY PROMENADE v. LECHMERE, INC. 

No. 531PA95 

Case below: 120 N.C. App. 650 

Petition by defendant (Lechmere, Inc.) for discretionary review 
pursuant to G.S. 7A-31 allowed 12 June 1996. Petition by defendant 
(AEW Partners, L.P.) for discretionary review pursuant to G.S. 7A-31 
allowed 12 June 1996. Petition by plaintiff for discretionary review 
pursuant to G.S. 7A-31 allowed 12 June 1996. 
RYALS v. HALL-LANE MOVING AND STORAGE CO. 

No. 227P96 

Case below: 122 N.C. App. 134 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 12 June 1996. 
SALAAM v. N.C. DEPT. OF TRANSPORTATION 

No. 183PA96 

Case below: 122 N.C. App. 83 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 allowed 12 June 1996. 
SMITHERS v. TRU-PAK MOVING SYSTEMS 

No. 170P96 

Case below: 121 N.C. App. 542 

Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 12 June 1996. 
STATE v. BLUE 

No. 178P96 

Case below: 122 N.C. App. 195 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 12 June 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. BUTLER 

No. 190P96 

Case below: 122 N.C. App. 197 

Motion by Attorney General to dismiss the appeal for lack of sub- 
stantial constitutional question allowed 12 June 1996. Petition by 
defendant for discretionary review pursuant to G.S. 7A-31 denied 12 
June 1996. 
STATE v. KIRKMAN 

No. 151P96 

Case below: 111 N.C. App. 267 

Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 12 June 1996. 
STATE v. LITTLE 

No. 206P96 

Case below: 122 N.C. App. 197 

Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 12 June 1996. Petition by 
defendant for discretionary review pursuant to G.S. 7A-31 denied 12 
June 1996. 
STATE v. MASON 

No. 108P96 

Case below: 121 N.C. App. 624 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 12 June 1996. 
STATE v. MOORE 

No. 245P96 

Case below: 122 N.C. App. 576 


Motion for temporary stay allowed 4 June 1996 pending receipt 
and determination of Attorney General’s petition for discretionary 
review. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. SEXTON 

No. 499A91-2 

Case below: Wake County Superior Court 

Petition for writ of certiorari to review the order of the Wake 
County Superior Court denied 12 June 1996. 
STATE v. SMITH 

No. 173P96 

Case below: 121 N.C. App. 628 


Petition by defendant for writ of certiorari to review the decision 
of the North Carolina Court of Appeals denied 12 June 1996. 


STATE v. WELLS 
No. 97P96 
Case below: 121 N.C. App. 625 
Motion by the Attorney General to dismiss the appeal for lack of 


substantial constitutional question allowed 12 June 1996. Petition by 
defendant for discretionary review pursuant to G.S. 7A-31 denied 12 
June 1996. 
STATE v. WILKES 

No. 130P96 

Case below: 121 N.C. App. 628 


Motion by the Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 12 June 1996. Petition by 
defendant for discretionary review pursuant to G.S. 7A-31 denied 12 
June 1996. 

TROUTMAN v. WHITE & SIMPSON, INC. 

No. 138P96 

Case below: 121 N.C. App. 48 


Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 12 June 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


UPCHURCH v. UPCHURCH 
No. 195P96 
Case below: 122 N.C. App. 172 


Petition by defendants for discretionary review pursuant to G.S. 
7A-31 denied 12 June 1996. 


WENTZ v. WENTZ 
No. 219P96 
Case below: 121 N.C. App. 628 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 12 June 1996. 


PETITIONS To REHEAR 


DEMOCRATIC PARTY OF GUILFORD CO. v. 
GUILFORD CO. BD. OF ELECTIONS 


No. L16A95 
Case below: 342 N.C. 856 


Petition by defendants to rehear pursuant to Rule 31 denied 9 
May 1996. 


TAYLOR v. TAYLOR 
No. 191A95 
Case below: 348 N.C. 50 


Petition by defendant to rehear pursuant to Rule 31 denied 12 
June 1996. 
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IN THE SUPREME COURT 


STATE v. BISHOP 
[343 N.C. 518 (1996)] 


STATE OF NORTH CAROLINA v. STEVEN MARK BISHOP a/k/a KEITH DARREN 


1. 


WILLIAMS 
No. 207A94 
(Filed 31 July 1996) 


Jury § 154 (NCI4th)— capital murder—jury selection— 
attitudes toward death penalty 


The trial court did not abuse its discretion during jury selec- 
tion in a first-degree murder prosecution by sustaining the State’s 
objection to the defendant’s question, “Would you find it difficult 
to consider voting for life imprisonment for a person convicted of 
first-degree murder?” where the court sustained the objection 
because it disagreed with the wording of the question but permit- 
ted defendant to ask other questions that gave defendant a fair 
opportunity to make the inquiries allowed under Morgan v. 
Illinois, 504 U.S. 719. 


Am Jur 2d, Jury § 279; Criminal Law § 685. 


Comment Note.—Beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


.dury § 102 (NCI4th)— capital murder—jury selection— 


questions regarding pretrial publicity 


The trial court did not improperly limit vozr dire of prospec- 
tive jurors during jury selection for a first-degree murder prose- 
cution where defendant contended that the court did not allow 
defendant to question prospective jurors concerning the con- 
tent of pretrial publicity to which they had been exposed, but 
defendant cites no instance where a question he asked was not 
allowed and defendant did not show that he was forced to accept 
any juror who expressed or formed an opinion based on pretrial 
publicity. 


Am Jur 2d, Jury § 294; Criminal Law § 688. 


.Jury § 132 (NCI4th)— capital murder—jury selection— 


questions concerning law enforcement officer known to 
juror 
There was no abuse of discretion during jury selection for a 


first-degree murder prosecution where defendant was not 
allowed to ask which division or department employed a law 
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enforcement officer whom a prospective juror knew but the court 
allowed defendant to ask whether any juror had a bias in favor of 
law enforcement, knew anyone who was a law enforcement offi- 
cer, and knew any law enforcement officer on the witness list. 
Nothing in this juror’s responses indicated that she was partial or 
biased. 


Am Jur 2d, Jury §§ 303, 304. 


.dury § 132 (NCI4th)— capital murder—jury selection— 
juror with murdered friend—ability to be fair 

There was no prejudice during jury selection for a first- 
degree murder prosecution where a prospective juror indicated 
that she had had a friend who had been a homicide victim but 
stated that she would try to do her best to base her verdict only 
on the evidence and instructions in the present case and the court 
sustained an objection to the question “Are there any factors that 
you think may interfere with that ability?” The juror subsequently 
responded “Yes” when asked whether she could look defendant in 
the eye and assure him she would be fair. Assuming that sustain- 
ing the objection was error, the juror’s ability as a fair juror was 
adequately expressed. 


Am Jur 2d, Jury §§ 303, 304. 


Fact that juror in criminal case, or juror’s relative or 
friend, has previously been victim of criminal incident as 
ground of disqualification. 65 ALR4th 743. 


. Jury § 127 (NCI4th)— capital murder—jury selection— 
membership in clubs or organizations 

The trial court did not abuse its discretion during jury selec- 
tion in a first-degree murder prosecution by not allowing defend- 
ant to ask if any juror was a member of any type of club, social 
club, or community civic or political organization. The court 
declined to allow a question that was not closely tied to the 
prospective jurors’ fitness and competency to serve as jurors or 
to their ability to render a fair and impartial verdict, but did allow 
similar questions that were more closely tied and that provided 
adequate inquiry into the jurors’ fitness and competency. 


Am Jur 2d, Jury § 311. 


520 


6. 


IN THE SUPREME COURT 


STATE v. BISHOP 
(343 N.C. 518 (1996)] 


Jury § 119 (NCI4th)— capital murder—jury selection— 
questions to alternate juror limited—no prejudice 

There was no prejudice in juror selection for a first-degree 
murder prosecution where defendant claimed the court limited 
the scope of his vozr dire of a prospective juror, but that juror 
was an alternate throughout the case and did not deliberate or 
return a verdict against defendant. 


Am Jur 2d, Jury § 126. 


.Jury § 141 (NCI4th)— capital murder—jury selection— 


possibility of parole 

The trial court did not err during jury selection in a first- 
degree murder prosecution by not instructing the jury venire on 
the meaning of a life sentence where defendant did not ask the 
trial court to instruct the prospective juror or the jury panel on 
the meaning of life imprisonment. The trial court’s direction of 
the voir dire of the prospective juror adequately communicated 
to her and the jury panel that jurors were not to consider parole 
in their deliberations. Furthermore, defendant did not persuade 
the Supreme Court that the trial court’s failure to give further 
instruction caused the jury to consider the possibility of parole. 


Am Jur 2d, Jury §§ 205, 206. 


. Evidence and Witnesses § 2047 (NCI4th)— capital mur- 


der—defendant’s relationship with accomplice—lay 
opinions 

The trial court did not err in a first-degree murder prosecu- 
tion by admitting lay testimony that defendant and his younger 
brother, who testified for the State as an alleged accomplice, had 
a codependent relationship that was like a father/son relationship 
and that defendant dominated his brother. The testimony met the 
requirements of N.C.G.S. § 8C-1, Rule 701 for opinion testimony 
by lay witnesses in that it was rationally based on the perception 
of the witnesses, who worked with the two men, and was helpful 
to a clear understanding of a fact in issue, whether the brother 
acted at the direction of defendant and was acting in concert. 


Am Jur 2d, Expert and Opinion Evidence §§ 26-31, 53, 
54. 


9. 


10. 


11. 
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Criminal Law § 398 (NCI4th)— capital murder—jury— 
judge’s comment concerning employers—not expression of 
opinion 

The trial court did not express an opinion with respect to 
defendant’s guilt in a first-degree murder prosecution where a 
juror approached the judge concerned about his employment and 
the judge made a statement which, read in context, commented 
on the attitude he perceived employers to have and expressed no 
opinion on any question of fact to be decided by the jury. 
Immediately before that conversation, the judge had instructed 
the jury that he may have “fussed” at one of the lawyers from 
impatience, not because he had an opinion and that they should 
not infer it to mean that he had an opinion, and also instructed 
the jurors during the guilt-innocence phase charge that he had no 
opinion. 


Am Jur 2d, Trial §§ 272, 276, 307. 


Constitutional Law § 309 (NCI4th )— financial card fraud— 
closing argument—not a concession of guilt 


Defendant's counsel did not concede defendant’s guilt of 
financial transaction card fraud during his closing argument in a 
prosecution arising from a breaking and entering, robbery, kid- 
napping, and murder where defense counsel stated in his argu- 
ment that the State had put on evidence that an accomplice gave 
money to defendant when he used the card, that the jury would 
apply that evidence to the crime of financial transaction card 
fraud, that it would be for the jury to find that defendant was 
guilty of financial transaction card fraud if they believed the evi- 
dence beyond a reasonable doubt, and that, even if defendant had 
received and spent the money, that did not show that defendant 
committed the other crimes charged against defendant. 


Am Jur 2d, Trial §§ 533 et seq. 


Criminal Law § 464 (NCI4th)— capital murder—prosecu- 
tor’s closing argument—supported by other than corrobo- 
rative evidence 


The trial court did not err by not intervening ex mero motu in 
the prosecutor’s closing argument in a first-degree murder prose- 
cution where the prosecutor argued that defendant pulled the 
trigger rather than his brother and accomplice. Defendant argued 
that this argument used evidence admitted for corroborative or 
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impeachment purposes as substantive evidence, specifically the 
brother’s first statement to officers. However, any argument that 
defendant pulled the trigger was supported by evidence other 
than the brother’s first statement to police. 


Am Jur 2d, Trial §§ 533 et seq. 


Criminal Law § 443 (NCI4th)— capital murder—prosecu- 
tor’s argument—victim’s personal representative 


The trial court did not err by not intervening ex mero motu in 
the prosecutor’s closing argument in a first-degree murder prose- 
cution where defendant claimed that the prosecutor improperly 
described his role as the victim’s personal representative. 
Counsel may defend their own tactics when challenged and the 
prosecutor's argument was a response to allegations by defend- 
ant’s counsel. 


Am Jur 2d, Trial §§ 533 et seq. 


Criminal Law § 468 (NCI4th)— capital murder—prosecu- 
tor’s argument—victim died without trial—no gross error 


The trial court did not err by not intervening ex mero motu in 
the prosecutor’s closing argument in a first-degree murder prose- 
ecution where defendant claimed that the prosecutor implicitly 
criticized his decision to exercise his right to fair trial by an 
impartial jury when he argued that the victim died without a trial. 
A similar argument was held not grossly improper in State v. 
Basden, 339 N.C. 288. 


Am Jur 2d, Trial §§ 533 et seq. 


Criminal Law § 793 (NCI4th)— acting in concert—instruc- 
tions—intent 


The trial court did not err in its instructions on acting in con- 
cert by failing to require the jury to find that defendant had the 
intent necessary to support a finding of guilty of felonious break- 
ing and entering, conspiracy, first-degree murder, and financial 
transaction card fraud. The challenged instruction on acting in 
concert is substantially similar to the pattern jury instruction and 
to the jury instruction upheld in State v. McCarver, 341 N.C. 364. 
Moreover, the court’s instructions on the individual crimes clearly 
required the jury to find that defendant had the specific intent to 
commit the crimes in order to find him guilty. 


Am Jur 2d, Trial §§ 1251, 1253. 


15. 


16. 
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Criminal Law § 1337 (NCI4th)— capital murder—sentenc- 
ing—aggravating circumstance—prior felony involving vio- 
lence—timing of conviction 


The trial court did not err in a capital sentencing proceeding 
by submitting the aggravating circumstance of a prior felony 
involving the use or threat of violence where defendant had com- 
mitted an assault with a deadly weapon with intent to kill inflict- 
ing serious injury on 4 July 1991, this murder occurred on 7 
October 1991, defendant was convicted of the felony assault on 
31 March 1992, and judgment was entered in this case on 27 April 
1994. Although defendant argues that he had not been convicted 
of the prior felony at the time this murder occurred, the evidence 
shows that the conduct upon which the assault conviction was 
based occurred prior to the date of the events out of which the 
capital felony charge arose. State v. Silhan, 302 N.C. 223, is 
directly on point. N.C.G.S. § 15A-2000(e)(8). 


Am Jur 2d, Criminal Law §§ 598, 599. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that 
defendant was previously convicted of or committed other 
violent offense, had history of violent conduct, posed con- 
tinuing threat to society, and the like—post-Gregg cases. 
65 ALR4th 838. 


Criminal Law § 1339 (NCI4th)— capital sentencing—aggra- 
vating circumstances—murder committed in the commis- 
sion of kidnapping and for pecuniary gain—not redundant 


The trial court did not err in a capital sentencing proceed- 
ing by permitting the jury to consider as statutory aggravating 
circumstances that the murder was committed while the defend- 
ant was engaged in the commission of kidnapping, N.C.G.S. 
§ 15A-2000(e)(5), and that the murder was committed for pecu- 
niary gain, N.C.G.S. § 15A-2000(e)(6). Although defendant argued 
that these circumstances were redundant because the felony 
underlying the (e)(5) circumstance was motivated by a desire to 
obtain something of monetary value, the evidence underlying the 
circumstances was not the same. The trial court should have 
instructed the jury that it could not use the same evidence as the 
basis for finding both circumstances, but there was no prejudice 
because there was sufficient independent evidence to warrant a 
finding of each aggravating circumstance. 
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Am Jur 2d, Criminal Law §§ 598 et seq. 


Sufficiency of evidence, for death penalty purposes, to 
establish statutory aggravating circumstance that murder 
was committed in course of committing, attempting, or 
fleeing from other offense, and the like—post-Gregg cases. 
67 ALR4th 887. 


Criminal Law § 1363 (NCI4th)— capital sentencing—non- 
statutory mitigating circumstances—codefendant avoiding 
death penalty with plea bargain 


The trial court did not err in a capital sentencing proceeding 
by not submitting to the jury the nonstatutory mitigating circum- 
stance that a codefendant or accomplice will avoid the death 
penalty based upon a plea agreement. Evidence of a codefend- 
ant’s sentence for the same offense is not relevant to the jury’s 
sentencing determination. 


Am Jur 2d, Criminal Law §§ 598 et seq. 


Criminal Law § 1363 (NCI4th)— capital sentencing—non- 
statutory mitigating circumstance—abuse of sister 


The trial court did not err in a capital sentencing proceeding 
by not submitting to the jury the nonstatutory mitigating circum- 
stance that defendant’s father sexually abused his older sister. 
Defendant failed to show that the evidence supported the 
requested circumstance as written, defendant does not argue that 
the evidence supports the assertion that defendant’s father sexu- 
ally abused defendant and his older brother, and, while defendant 
argues that the abuse of his sister led to his parents’ divorce, 
which led to defendant’s personal feelings of guilt for his father 
leaving him, the court submitted the nonstatutory mitigating cir- 
cumstance that defendant’s father was significantly absent from 
his life, which subsumed any indirect mitigating value that his 
father’s abuse of his sister may have had. Finally, the catchall mit- 
igating circumstance was submitted and the jury was not pre- 
cluded from considering any mitigating evidence. 


Am Jur 2d, Criminal Law §8§ 598 et seq. 
Criminal Law § 1363 (NCI4th)— capital sentencing—non- 


statutory mitigating circumstance—poor impulse control 


The trial court did not err in a capital sentencing proceeding 
by not submitting the nonstatutory mitigating circumstance that 


20. 


21. 


22. 
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defendant has significantly poorer impulse control than others 
due to his mental and emotional disturbances where the court 
submitted the statutory circumstances that the murder was 
committed while defendant was under the influence of a mental 
or emotional disturbance and that the capacity of defendant to 
appreciate the criminality of his conduct or to conform his 
conduct to the requirements of the law was impaired. N.C.G.S. 
§ 15A-2000(f)(2); N.C.G.S. § 15A-2000(f)(6). 


Am Jur 2d, Criminal Law §§ 598 et seq. 


Criminal Law § 1363 (NCI4th)— capital sentencing—non- 
statutory mitigating circumstance—family cares for him 


There was no prejudicial error in a capital sentencing hearing 
where the trial court failed to submit the requested nonstatutory 
mitigating circumstance that defendant’s family loves and cares 
about defendant. The evidence to support this circumstance 
relates only to defendant’s family relationships in his childhood, 
not at the time of the crime or of trial; however, any error was 
harmless because the court instructed on the catchall circum- 
stance, which no juror found to exist. The court’s ruling did not 
prevent defendant from presenting, or the jury considering, any 
such evidence. 


Am Jur 2d, Criminal Law §§ 598 et seq. 


Criminal Law § 1363 (NCI4th)— capital sentencing—non- 
statutory mitigating circumstance—defendant not wanting 
to die 


The trial court did not err in a capital sentencing proceed- 
ing by failing to submit the nonstatutory mitigating circum- 
stance that defendant does not want to die. No evidence was 
entered in either phase of the trial in support of this requested 
circumstance. 


Am Jur 2d, Criminal Law §§ 598 et seq. 


Criminal Law § 1316 (NCI4th)— capital sentencing—prior 
sentencing as habitual felon 


The trial court did not err in a capital sentencing hearing by 
allowing the State to inform the jury that defendant had already 
been sentenced to life imprisonment as an habitual felon. In sup- 
port of the aggravating circumstance that defendant had been 
previously convicted of a felony involving the use or threat of vio- 
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lence, the prosecutor introduced into evidence a certified copy of 
a judgment and commitment form showing that defendant had 
been found guilty of “Assault with a deadly weapon with intent to 
kill inflicting serious injury while being a Habitual Felon.” The 
habitual felon language was part of the full name of the offense 
for which defendant had been convicted. Moreover, defendant 
was free to offer evidence of the felonies he had committed and 
was not required to leave the jury free to speculate that defend- 
ant’s habitual felon status rested upon other convictions for vio- 
lent felonies. N.C.G.S. § 15A-2000(e)(3). 


Am Jur 2d, Criminal Law § 599. 


Court’s right, in imposing sentence, to hear evidence 
of, or to consider, other offenses committed by defendant. 
96 ALR2d 768. 


Criminal Law § 1348 (NCI4th)— capital sentencing—defin- 
ition of mitigating circumstance 


The trial court did not err during a capital sentencing pro- 
ceeding by not intervening when the prosecutor defined mitigat- 
ing circumstance. The prosecutor's definition was a correct state- 
ment of the law and, although evidence of defendant's age, 
character, education, environment, habits, mentality, and prior 
record may be relevant considerations in a sentencing hearing, 
these words are not essential to the basic definition of a mitigat- 
ing circumstance. 


Am jur 2d, Criminal Law §§ 598, 599. 


Criminal Law § 454 (NCI4th)— capital sentencing—prose- 
cutor’s argument—mitigating circumstances weighed 
against a human life 


A prosecutor’s argument in a capital sentencing proceeding 
was not grossly improper and the court did not err by not inter- 
vening ex mero motu where the prosecutor argued that the miti- 
gating circumstances should be weighed against “a human life, 
and the way in which [the victim] died, and the reasons why she 
died.” Although defendant argues that the capital sentencing 
scheme requires the jury to balance the mitigating evidence 
against the aggravating evidence rather than to balance the miti- 
gating evidence against the victim’s life, the prosecutor simply 
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encouraged the jury to focus on the facts he believed justified the 
imposition of the death penalty and did not urge the jury to dis- 
regard the law. 


Am Jur 2d, Criminal] Law §§ 598, 599; Trial § 1760. 


Criminal Law §442 (NCI4th)— capital sentencing—prose- 
cutor’s argument—sympathy 

A prosecutor’s argument in a capital sentencing proceeding 
was not so grossly improper that the court erred by not interven- 
ing ex mero motu where defendant contended that the prosecu- 
tor improperly advised jurors not to let feelings of mercy or sym- 
pathy overwhelm their objectivity, but the meaning was not 
necessarily to ask the jurors to disregard feelings of mercy or 
sympathy altogether, but to do so only where they were divorced 
from the evidence, thereby overwhelming the jurors’ objectivity. 


Am Jur 2d, Trial §§ 648, 649, 1457. 


Criminal Law § 447 (NCI4th)— capital sentencing—prose- 
cutor’s argument—sympathy for victim 


There was no error in a capital sentencing proceeding where 
defendant contended that the prosecutor improperly urged the 
jury to impose the death penalty as a result of the victim’s good 
qualities by attempting to play upon sympathy for the victim and 
by referring to what she could have accomplished had she lived. 
The United States Supreme Court has upheld the use of victim 
impact statements, stating that victim impact evidence is simply 
another method of informing the sentencing authority about the 
specific harm, and in this case the prosecutor’s arguments about 
the victim and what she could have accomplished served to 
inform the jury about the specific harm caused by the crime. 


Am Jur 2d, Trial §§ 648, 649, 664-667, 1457. 


Criminal Law § 436 (NCI4th)— capital sentencing—prose- 
cutor’s argument—defendant pulling trigger rather than 
accomplice 

There was no error in a capital sentencing proceeding where 
defendant contended that the prosecutor’s argument that defend- 
ant pulled the trigger rather than an accomplice was based on 
impeachment evidence, but the argument was in direct response 
to defendant’s argument that the prosecutor had given the actual 
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murderer a life sentence and the argument was adequately sup- 
ported by other evidence. 


Am Jur 2d, Trial §§ 533 et seq. 


Criminal Law § 455 (NCI4th)— capital sentencing—prose- 
cutor’s argument—deterrence 


There was no prejudicial error in a capital sentencing pro- 
ceeding where defendant contended that the prosecutor improp- 
erly argued that defendant should be sentenced to death to deter 
others by reading from reported cases. The prosecutor’s argu- 
ments, in context, focused on the appropriateness of capital pun- 
ishment for “exceptionally vicious crimes” and “particularly 
offensive conduct,” and could not be construed as urging the 
death penalty to deter others. However, assuming that these argu- 
ments could have been interpreted as indirect general deterrence 
arguments, defendant was allowed rebuttal with a lengthy direct 
argument on the subject. 


Am Jur 2d, Trial § 572. 


Criminal Law § 1341 (NCI 4th)— capital sentencing—aggra- 
vating circumstance—pecuniary gain 


There was no plain error in a capital sentencing proceeding in 
the court’s instructions concerning the N.C.G.S. § 15A-2000(e)(6) 
aggravating circumstance of pecuniary gain where the instruction 
was substantially similar to the pattern jury instructions and the 
jury indicated that the motivation and purpose of the murder was 
pecuniary gain by answering “Yes” to the question “Was this mur- 
der committed for pecuniary gain?” on the issues and recommen- 
dation form. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was committed for pecuniary gain, as consideration or 
in expectation of receiving something of monetary value, 
and the like—-post-Gregg cases. 66 ALR4th 417. 


Criminal Law § 682 (NCI4th)— capital sentencing—mental 
or emotional disturbance and impaired capacity—no 
peremptory instruction 

The trial court did not err in a capital sentencing proceeding 
by failing to peremptorily instruct on the statutory mitigating cir- 


ol. 


32. 


IN THE SUPREME COURT 529 


STATE v. BISHOP 
[343 N.C. 518 (1996)] 


cumstances of mental or emotional disturbance and impaired 
capacity and the nonstatutory circumstances that defendant was 
less able than others to visualize or anticipate social conse- 
quences due to his disturbances and that his turbulent family his- 
tory significantly affected his mental and emotional development 
where the testimony of the clinical social worker on which 
defendant relied was developed for trial rather than to treat 
defendant. It lacks the indicia of reliability based on the self-inter- 
est inherent in obtaining appropriate medical treatment and is not 
manifestly credible. Moreover, even if it supported finding that 
the two statutory mitigating circumstances existed, it was con- 
troverted by other evidence. N.C.G.S. § 15A-2000(f)(2), N.C.G.S. 
§ 15A-2000(f)(6). 


Am Jur 2d, Trial § 1441. 


Criminal Law § 680 (NCI4th)— capital sentencing—non- 
statutory mitigating circumstance—abuse of defendant 
and siblings as children—no peremptory instruction 


There was no error in a capital sentencing proceeding where 
the trial court did not give peremptory instructions on the non- 
statutory mitigating circumstance that defendant’s father physi- 
cally abused defendant and the other children in the family where 
the testimony of a clinical social worker was prepared for trial 
and therefore lacks the indicia of reliability and is not manifestly 
credible, defendant’s mother was unable to describe any specific 
instances of abuse against defendant or the other children, and 
defendant presented no medical records or other evidence of spe- 
cific instances of abuse. Furthermore, the testimony of defend- 
ant’s mother may have been influenced by her obvious bias. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Criminal Law § 1373 (NCI4th)— death penalty—not 
disproportionate 


A death sentence was not disproportionate where the record 
fully supports the four aggravating circumstances found by the 
jury, the jury’s failure to find certain submitted mitigating cir- 
cumstances was a rational result from the evidence, and there is 
no indication that the sentence was imposed under the influence 
of passion, prejudice, or any other arbitrary consideration. This 
case is distinguishable from each of those cases in which the 
North Carolina Supreme Court has found the death penalty dis- 
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proportionate. Defendant here was convicted on the theory of 
premeditation and deliberation as well as under the felony mur- 
der rule, and the jury findings of a prior conviction of a violent 
felony, that the murder was committed for the purpose of avoid- 
ing a lawful arrest, and that the victim was surprised in her own 
home before she was kidnapped and murdered were significant. 


Am Jur 2d, Criminal Law § 628. 


Criminal Law § 1286 (NCI]4th)— habitual felon sentenc- 
ing—evidence of prior adjudication as habitual felon 


There was no prejudicial error during a habitual felon pro- 
ceeding in the admission of evidence showing that defendant pre- 
viously had been adjudicated to be a habitual felon where defend- 
ant’s confrontation rights were not at jeopardy because he was 
also the defendant in the prior proceeding, there was no preju- 
dice in that the State presented evidence of defendant’s prior con- 
victions and defendant does not contend that any of the prior 
convictions supporting the habitual felon adjudication do not 
exist. The admission of evidence showing that defendant previ- 
ously had been adjudicated a habitual felon could not have 
affected the outcome. 


Am Jur 2d, Habitual Criminals and Subsequent 
Offenders §§ 20-22. 


Criminal Law § 1073 (NCI4th)— sentencing—forfeiture of 
vehicles used in felony 

The trial court did not err in ordering the forfeiture of defend- 
ant’s truck and automobile under N.C.G.S. § 14-86.1 where 
defendant was found guilty of robbery with a dangerous weapon. 
Both vehicles were used in the armed robbery; defendant drove 
to the victim’s house in the truck and he effected his escape in the 
car after his girlfriend drove it to pick him up. 


Am Jur 2d, Forfeitures and Penalties §§ 15, 17. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 


ment imposing a sentence of death entered by Rousseau, J., on 
27 April 1994 in Superior Court, Guilford County, upon a jury verdict 
of guilty of first-degree murder. Defendant’s motion to bypass the 
Court of Appeals as to additional judgments and sentences was 
allowed 25 April 1995. Heard in the Supreme Court 15 November 
1995. 
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Michael F. Easley, Attorney General, by Ellen B. Scouten, 
Special Deputy Attorney General, for the State. 


Sam J. Ervin, IV, for defendant-appellant. 


ORR, Justice. 


The State’s evidence, predominantly through the testimony of 
Kenneth Kaiser, defendant’s younger brother, tended to show the fol- 
lowing. In August of 1991, defendant and Kaiser worked on a paint 
crew that painted the home of Nan Martin Schiffman, the victim. On 
one occasion while they were painting, defendant told Kaiser that 
Schiffman had some jewelry and expensive items in the house and 
that they could get her key duplicated and come back later and get 
what they wanted. Kaiser and defendant agreed they should wait a 
month or more so that they would not be suspected. Later that day, 
defendant left; when he returned, he showed Kaiser a copy of the 
house Key that he had made. 


On 3 October 1991, both defendant and Kaiser lost their jobs. On 
6 October, they applied for a job selling vacuum cleaners, and on 
7 October, they went for a training session. At lunch, Kaiser told 
defendant that the job was not what they thought it was going to be 
and that maybe it would be a good time to go into Schiffman’s house 
and get what they could because they needed some money. When 
defendant agreed, Kaiser asked what would happen if Schiffman 
came home and recognized them. Defendant responded that they 
could kill her, and Kaiser agreed. 


About 3:00 p.m. on that day, defendant and Kaiser drove defend- 
ant’s Datsun pickup truck to Schiffman’s house. Kaiser got out and let 
himself into the house with the duplicate key while defendant parked 
the truck at another location and returned on foot. Kaiser took some 
jewelry while defendant placed a box of silver by the back door. As 
they continued to look for things to steal, Schiffman drove into the 
driveway. Defendant and Kaiser hid in the master bedroom and bath- 
room, defendant holding a loaded .32-caliber revolver and Kaiser 
holding a loaded .22-caliber revolver. 


After Schiffman entered the house, defendant and Kaiser came 
out of the master bedroom, and defendant told Schiffman that if she 
would be quiet, she would not get hurt. Kaiser went through her purse 
and took two one-hundred-dollar bills and her Citibank card. Kaiser 
asked her for the personal identification number used to get money 
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out of a teller machine with the card. She responded that she did not 
know, but that it would be in her files. 


Defendant said they should move out of the sunroom so that no 
one would see them. Schiffman began to run down the hall, but 
defendant caught her and put his gun against her and told her that if 
she tried that again, they would kill her. Then defendant and Kaiser 
took Schiffman to a bedroom where she told them where to find the 
personal identification number. Defendant said that they were going 
to the bank. He loaded the silver into the trunk of Schiffman’s car, and 
Kaiser put Schiffman into the car. 


Defendant drove Kaiser and Schiffman to the Troxler farm. They 
took Schiffman into the house, which was abandoned. Defendant told 
Kaiser to move the car and take the silver out of the trunk. When 
Kaiser returned, defendant was zipping up his pants, and Schiffman 
was pulling up her pants. Defendant asked Kaiser if he wanted oral 
sex, and Kaiser said he did not. Defendant then whispered to Kaiser, 
“She knows who we are. We’re going to have to do that.” Defendant 
told Kaiser to take Schiffman out to a pit beside the house and “do it.” 
The evidence is conflicting as to who actually pulled the trigger, 
killing Schiffman. Kaiser’s first statement to police indicated that 
defendant killed Schiffman. Kaiser subsequently gave a revised state- 
ment that he shot Schiffman. Kaiser also testified at trial that he killed 
her. A prison inmate testified that defendant told him, “I killed the 
b----.” Dr. Butts, the medical examiner, testified that the wound was 
caused by a bullet of at least .32-caliber in size. Kaiser testified that 
on the day of the murder, he carried a .22-caliber revolver and defend- 
ant carried a .32. After she was killed, defendant and Kaiser put 
Schiffman’s body in the pit and covered it. Then, they drove 
Schiffman’s car to Winston-Salem. 


After parking the car at Hanes Mall, defendant and Kaiser wiped 
off their fingerprints, withdrew $200.00 from an automatic teller 
machine (ATM) with Schiffman’s Citibank card, went to a restaurant 
to drink beer, and then withdrew another $500.00. They called the 
vacuum cleaner sales company to see if they had the job because 
defendant thought it would look suspicious to spend money without 
a job. They paid for this call at a pay phone rather than calling collect 
because defendant said a collect call would place them in Winston- 
Salem at the time the card was used. Defendant then called Robin 
Heath and asked her to pick them up. When Heath arrived in defend- 
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ant’s Cadillac, defendant drove them back to Greensboro in his 
Cadillac, and they picked up the Datsun truck. 


The next day, defendant gave Kaiser the keys to Schiffman’s car 
and told him to leave the window down and the keys in it so someone 
would steal it and get their fingerprints on it; Kaiser did so. Then 
defendant and Kaiser went back to the Troxler farm, tried to shovel 
more dirt over Schiffman’s body, and retrieved the box of silver. The 
following day, they bought twenty bags of potting soil and ten or fif- 
teen bags of lime from Lowe's because defendant said the lime would 
make the body decompose faster. They subsequently spread the lime 
and the soil into the pit where Schiffman was buried. 


Between 7 October and 23 October, defendant and Kaiser used 
Schiffman’s Citibank card to withdraw $17,050 from automatic teller 
machines (ATMs). Investigators used a computer program to deter- 
mine when and where the card was being used. They learned that the 
card was being used at the Wachovia ATM in Yanceyville and con- 
tacted the tellers there. On 23 October 1991, one of the tellers gave a 
description of two men and the truck they drove. Later that day, offi- 
cers located and stopped the truck and arrested the occupants, 
defendant and Kaiser, for financial transaction card fraud and carry- 
ing concealed weapons. When police conducted a search incident to 
the arrest of Kaiser, they found Schiffman’s credit card in his shoe. 
Kaiser’s fingerprints matched those lifted from Schiffman’s car. Some 
of Schiffman’s personal property was found in the truck that defend- 
ant and Kaiser were stopped in, as well as in defendant’s home. Kaiser 
told his cellmate where the body was buried, the cellmate told a 
police detective, and police found the body. 


Defendant presented an alibi defense. The parents of defendant’s 
girlfriend testified that they helped defendant work on his girlfriend’s 
car on the day of the murder from 5:00 p.m. until 6:00 p.m. A co- 
worker of Schiffman’s testified that Schiffman left work to go home 
around 4:00 p.m. Kaiser testified that he and defendant broke into the 
house around 3:30 p.m. Defendant argued that he could not have been 
home to work on his girlfriend’s car by 5:00 p.m. if Kaiser’s story were 
true. Defendant argued that Kaiser committed the murder alone. 


The jury found defendant guilty of first-degree murder based both 
upon premeditation and deliberation and upon the felony murder 
rule. The jury also found defendant guilty of breaking and entering, 
robbery with a dangerous weapon, first-degree kidnapping, financial 
transaction card fraud, and conspiracy, as well as guilty of being a 
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habitual felon by reason of the convictions for breaking and entering 
and financial transaction card fraud. Judge Rousseau sentenced 
defendant to death for the first-degree murder conviction. Judge 
Rousseau also sentenced defendant to forty years imprisonment on 
the conviction of robbery with a dangerous weapon, thirty years on 
the conviction of second-degree kidnapping, a life sentence on the 
conviction of felonious breaking or entering while being a habitual 
felon, a life sentence on the conviction of financial transaction card 
fraud while being an habitual felon, and one year on the conviction of 
conspiracy, all sentences to run consecutively. 


JURY SELECTION 
I. 


[1] Defendant first contends that the trial court violated Morgan v. 
Illinois, 504 U.S. 719, 119 L. E. 2d 492 (1992), during defendant’s voir 
dire of prospective juror Whitaker. The court sustained the State’s 
objection to the defendant’s question, “Would you find it difficult to 
consider voting for life imprisonment for a person convicted of first- 
degree murder?” Defendant has shown neither an abuse of discretion 
nor prejudice, both of which are required to establish reversible error 
relating to voir dire. See, e.g., State v. Miller, 339 N.C. 663, 678, 455 
S.E.2d 137, 145, cert. denied, —— U.S. -—, 183 L. Ed. 2d 169 (1995). 


In Morgan v. Illinois, the Supreme Court held that during voir 
dire in a capital case, the trial court’s refusal to permit inquiry into 
whether a prospective juror would automatically vote to impose the 
death penalty upon defendant’s conviction regardless of the evidence 
of mitigating circumstances is inconsistent with the Due Process 
Clause of the Fourteenth Amendment. “Within this broad principle, 
however, the trial court has broad discretion to see that a competent, 
fair, and impartial jury is impaneled; its rulings in this regard will not 
be reversed absent a showing of abuse of discretion.” State v. 
Yelverton, 334 N.C. 532, 541, 434 S.E.2d 188, 188 (1993). 


In the case at bar, the trial court did not refuse Morgan inquiry. 
The court permitted defendant to ask juror Whitaker and other jurors 
other questions that gave defendant a fair opportunity to make the 
Morgan inquiries. The court sustained the objection to the question at 
issue because it disagreed with the wording. The court told the jury, 
“All these cases are difficult... ,” and allowed defendant to make the 
inquiry with more specific wording. We conclude that the trial court 
did not abuse its discretion in making this clarification and that 
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defendant was not prejudiced because the Morgan inquiry was 
allowed. Therefore, this assignment of error is overruled. 


II. 


[2] Next, defendant contends that the trial court improperly limited 
defendant’s voir dire of several prospective jurors. Again, defendant 
must show abuse of discretion and prejudice to establish reversible 
error relating to voir dire. We find that he has failed to do so. 


First, defendant contends that the trial court erred by not allow- 
ing defendant to question prospective jurors concerning the content 
of the pretrial publicity to which they had been exposed. However, 
the record reveals no such limitation. Before the jury selection pro- 
ceedings began, the court stated: 


All right. As I said earlier, I assume there’s been a lot of publicity 
on this case, Mr. Maddox. And as IJ told you back in January, [ll 
let you ask the jurors how many of them have heard about the 
case, how they heard about it, when they heard about it, if they 
heard about it this morning or last night. You can ask them if 
they’ve formed any opinion about the case. And I'll rule on it from 
there. You can ask them who told them—I mean, whether they 
heard by word of mouth, newspaper, radio, television or whatnot. 


Defendant cites no instance where a question he asked was not 
allowed. We do not find any abuse of discretion here, and because 
defendant did not show that he was forced to accept any juror who 
expressed or formed an opinion based on pretrial publicity, he has 
shown no prejudice. See State v. Jerrett, 309 N.C. 239, 255, 307 S.E.2d 
339, 347-48 (1983) (to show prejudice, defendant must show that a 
juror objectionable to defendant sat on the jury). 


[3] Second, defendant contends that the trial court refused to allow 
significant questioning about the relationships between prospective 
jurors and the law enforcement community, thus depriving defendant 
of an opportunity to determine whether the venire contained “prose- 
cution-prone” jurors. The record reveals that the court allowed 
defendant to ask questions to determine whether any juror had any 
bias in favor of law enforcement, whether any juror knew anyone 
who was a law enforcement officer, and whether any juror knew any 
law enforcement officer on the witness list, but refused to allow 
defendant to ask which division or department employed a law 
enforcement officer whom prospective juror Latta knew. Nothing in 
Ms. Latta’s responses indicated that she was partial or biased. 
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Therefore, the trial court did not abuse its discretion in refusing to 
allow this question. 


[4] Third, prospective juror Tanner indicated that she had had a 
friend who had been a victim of a homicide but stated that she would 
try to do her best to base her verdict only on the evidence and instruc- 
tions in the present case. Defendant claims the trial court erred in 
sustaining an objection to the question, “Are there factors that you 
think may interfere with that ability?” In sustaining the objection, the 
court said, “Well, she said she’d do her best to be fair about it.” 
Prospective juror Tanner subsequently responded “Yes” when defend- 
ant’s counsel asked her, “([C]an you look at Mr. Steven Mark Bishop 
right now in the eye and assure him that you would be able to—if 
you sat on this case, that you would be fair to him?” Assuming 
arguendo that sustaining the objection was error, Tanner’s ability as 
a fair juror was adequately addressed, and defendant has failed to 
show prejudice. 


[5] Fourth, defendant assigns error to the trial court’s refusal to 
allow defendant to ask prospective jurors if any juror was a member 
of any type of club, social club, or community civic or political orga- 
nization. The court said that defendant could “ask them if they belong 
to any groups that are opposed or in favor of the death penalty, some- 
thing like that.” After reviewing the voir dire transcript, we find no 
abuse of discretion. A defendant may question prospective jurors 
concerning their fitness and competency to serve as jurors in the case 
to determine whether there is a basis for a challenge for cause or 
whether to exercise a peremptory challenge. N.C.G.S. § 15A-1214(c) 
(1988). The court declined to allow a question that was not closely 
tied to the prospective jurors’ fitness and competency to serve as 
jurors or to their ability to render a fair and impartial verdict, but did 
allow similar questions that were more closely tied and that provided 
adequate inquiry into the jurors’ fitness and competency. This action 
did not constitute an abuse of discretion. 


[6] Finally, defendant claims the trial court erroneously limited the 
scope of defendant’s voir dire of prospective juror Hodgin. Hodgin 
was an alternate throughout the case and did not deliberate or return 
a verdict against defendant. Therefore, assuming arguendo that the 
court erred, defendant has shown no prejudice. 
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[7] Next, defendant contends the trial court erred in failing to 
instruct the jury venire on the meaning of a life sentence. While the 
prosecutor, Mr. Goodman, was interviewing prospective juror 
Pleasants during voir dire, the following exchange occurred: 


Mr. GOopMAN: All right. Now, do you have any personal views 
about capital punishment that would either prevent or substan- 
tially impair your ability to perform your duties as a juror in this 
case, in accordance with Judge Rousseau’s instructions? 


Ms. PLEASANTS: I] have mixed emotions about capital 
punishment— 


Mr. GOODMAN: All right. 


Ms. PLEASANTS:—in—Do you want me to tell you what they 
are? 


Mr. GOODMAN: Well, if you can elaborate just a bit. 


Ms. PLEASANTS: Well, I feel that I would prefer parole—I mean, 
life without— 


THE Court: Well, wait just a minute now. 

Ms. PLEASANTS: Okay. Capital punishment— 

THE Court: No. Wait a minute. 

Ms. PLEASANTS: Okay. 

THE Court: Do you believe in capital punishment? 
Ms. PLEASANTS: In some circumstances. 


THE Court: In other words, depending on the facts of the 
case? 


Ms. PLEASANTS: Yes. As you put it before, I agree with you, as 
North Carolina puts it. 


THE Court: Well, in other words, you hear the evidence, you 
hear the aggravating and mitigating [circumstances], weigh them 
and consider them, and you could impose the death penalty, if 
that’s what the evidence called for? 


Ms. PLEASANTS: If that were the best option. I don’t know what 
the law is, as far as the options. 
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THE COURT: Well— 


Ms. PLEASANTS: If it’s the most heinous crime and there were 
no other better options, I would consider life without parole— 
then I would vote for the death penalty. 


THE Court: Well— 
Ms. PLEASANTS: I don’t know. 


THE CourRT:—the jury would be called upon to make a recom- 
mendation as to punishment, either life imprisonment or death. 
Now, could you consider both of those? 


Ms. PLEASANTS: Yes, I could. 


THE Court: And if the facts and the evidence and the law 
called for it, could you impose the death penalty? 


Ms. PLEASANTS: Yes, I could. 
THE Court: All right. 
Go ahead, Mr. Goodman. 


Mr. Goopman: If I could just ask one further point in clarifi- 
cation. You wouldn’t automatically vote for life imprisonment as 
a result of your mixed emotions on this topic? 


Ms. PLEASANTS: Well, I don’t know what the judge would 
instruct us yet, so it would be very difficult to say that right now, 
what the options would be. But if it were a terrible crime and 
there were no better options, that would be what I would vote for. 


Mr. GOODMAN: Okay. And you understand that the judge 
would instruct you that the choices are between the death 
penalty and life imprisonment, as opposed to the way you termed 
it, of life without parole? Do you understand that? 


Ms. PLEASANTS: Yes. 
[DEFENSE COUNSEL]: Object. 
Ms. PLEASANTs: I don’t know if I— 


THE CourT: Well, the only thing is that the recommendation 
will be either death or life imprisonment. That’s it. 
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Ms. PLEASANTS: Then I would be fine with that. I would——the 
way you described it, I could go with that. I would agree with 
that. 


THE Court: You could consider both, and if it called for— 
Ms. PLEASANTS: Yes. 


THE CourRT:—the law and the evidence called for death, you 
could vote for death; if it called for life, you could vote for life? 


Ms. PLEASANTS: Yes. 


Defendant did not ask the trial court to instruct Ms. Pleasants or 
the jury panel on the meaning of life imprisonment. However, on 
appeal, defendant argues that as a result of this exchange, the trial 
court had a duty to instruct the jury on the meaning of a life sentence. 
We disagree. 


We find State v. Burr, 341 N.C. 263, 461 S.E.2d 602 (1995), cert. 
denied, —— U.S. ——, 134 L. Ed. 2d 526 (1996), to be directly on point. 
In State v. Burr, we found no error in the trial court’s failure to 
instruct the jury on the meaning of a life sentence after a prospective 
juror asked, during voir dire by defendant, if life imprisonment was 
“without privilege of parole,” and counsel for the defense responded: 


The judge will have to instruct you with regards [sic] to the 
life imprisonment or the possibility of life imprisonment. Whether 
or not he mentioned that or not, would you be able to follow the 
judge’s instructions as they ... apply to this case? [The prospec- 
tive juror responded affirmatively. | 


Id. at 287-88, 461 S.E.2d at 615. 


“A defendant’s eligibility for parole is not a proper matter for con- 
sideration by a jury.” State v. Campbell, 340 N.C, 612, 632, 460 S.E.2d 
144, 154 (1995), cert. denied, —- U.S. —, 183 L. Ed. 2d 871 (1996). In 
the case at bar, the trial court’s direction of the voir dire of prospec- 
tive juror Pleasants adequately communicated to Pleasants and the 
jury panel that jurors were not to consider parole in their delibera- 
tions. Furthermore, defendant has not persuaded us that the court’s 
failure to give any further instruction caused the jury to consider the 
possibility of parole in its deliberations. On these facts, we find no 
error in the court’s failure to specifically instruct the jury on the 
meaning of a life sentence. 
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GUILT-INNOCENCE PROCEEDING 
IV. 


{8] Defendant contends that the trial court erred by admitting testi- 
mony by the State’s witnesses, Terry Mack Alton and Sam Roberts, 
that defendant and his younger brother, Kenneth Kaiser, had a code- 
pendent relationship, that it was like a father/son relationship, and 
that defendant dominated Kaiser. Defendant argues that this testi- 
mony amounts to expert opinion from persons who are not qualified 
by any psychiatric or psychological training to give such opinions. We 
disagree. 


Rule 701 of the Rules of Evidence provides: 


If the witness is not testifying as an expert, his testimony in 
the form of opinions or inferences is limited to those opinions or 
inferences which are (a) rationally based on the perception of the 
witness and (b) helpful to a clear understanding of his testimony 
or the determination of a fact in issue. 


N.C.G.S. § 8C-1, Rule 701 (1992). In State v. Jennings, 333 N.C. 579, 
607, 430 S.E.2d 188, 201, cert. denied, —— U.S. -——, 126 L. Ed. 2d 602 
(1993), we held proper the admission of testimony by a witness 
describing a meeting between the witness, the defendant, and the 
defendant’s husband and stating that defendant had no compassion 
for her husband. We concluded that 


this witness’s “opinions or inferences” as to the emotions dis- 
played by defendant toward her husband, and her husband’s 
responses, manifested by a change in his physical aspect, were 
rationally based on the witness’s perceptions and were helpful to 
a clear understanding of his testimony or the determination of a 
fact in issue. 


Id. 


In the case at bar, the testimony meets the requirements of parts 
(a) and (b) of Rule 701. The testimony was rationally based on the 
perception of the witnesses. The witnesses worked with defendant 
and Kaiser, saw them interact, and heard their conversations. The tes- 
timony was rationally based on these observations. The testimony 
was also helpful to a clear understanding of a fact in issue: whether 
Kaiser acted at the direction of defendant when he committed the 
crimes with defendant. This fact was in issue because it supported 
the “acting in concert” theory of the State’s case. The testimony was 
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therefore admissible opinion testimony by lay witnesses under Rule 
701. This assignment of error is overruled. 


V. 


[9] Defendant next contends that the trial court erred by expressing 
an opinion with respect to defendant’s guilt in front of a member of 
the petit jury. We disagree. 


At a lunch recess, juror Hawkins approached the trial judge, con- 
cerned that his employer would only pay him for two of the weeks he 
served on jury duty. At the conclusion of the day’s proceedings, after 
the rest of the jury had left, the judge discussed the problem with 
juror Hawkins. Judge Rousseau made the following statement to 
juror Hawkins: 


[T]he clerk’s office here has talked to [the president of your com- 
pany]. Of course, he says that they have a certain policy, which I 
can’t interfere with. He says you can take some vacation time or 
maybe work some extra time about it. How about calling him 
again about it and see if you can work something out satisfactory. 


You know, we have these crimes occur in each county in 
North Carolina. Looks like all over the country. We have the jury 
trials. Somebody’s got to serve on jury duty. I’m not fussing at you 
about it. But, you know, these business people want criminals 
locked up, don’t like breaking and entering, people stealing 
their— 


At that point, the judge was interrupted by the bailiff approaching the 
bench, and the conversation ended. On the next morning, juror 
Hawkins informed the court that he had everything worked out with 
his employer. 


“The judge may not express during any stage of the trial, any 
opinion in the presence of the jury on any question of fact to be 
decided by the jury.” N.C.G.S. § 15A-1222 (1988). In State v. Campbell, 
340 N.C. at 628-29, 460 S.E.2d at 152-53, we held that the court’s com- 
ment about “this particular sad situation” was not an expression of 
opinion, but an innocuous, universal sentiment regarding a murder. 


Similarly, in the case at bar, read in context, the trial judge 
expressed no opinion on any question of fact to be decided by the 
jury; instead he commented on the attitude he perceived employers to 
have. Immediately before the conversation with juror Hawkins that is 
at issue, the trial judge instructed the jury that he may have “fussed” 
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at one of the lawyers more than another because he gets impatient, 
not because he had an opinion, and that the jury should not infer it to 
mean he had an opinion. The judge also instructed the jurors during 
the guilt-innocence phase charge that he had no opinion as to what 
their verdict should be. We conclude that the judge’s comment was 
neither intended nor interpreted as an opinion about any fact to be 
decided by the jury. This assignment of error is overruled. 


VI. 


[10] Defendant contends that his trial counsel deprived him of 
effective assistance of counsel by conceding defendant’s guilt of 
financial transaction card fraud without defendant’s consent during 
his closing argument to the jury. We disagree. The relevant portion of 
the argument follows: 


But I say to you that after that the only thing the State has put 
into evidence that connects Steven Mark Bishop to the Nan 
Schiffman case whatsoever is spending money. Spending money 
that seems so obvious to have come from Kenny Kaiser using her 
credit card to obtain money out of her account. 


And you heard him testify. Kenny Kaiser said he used the card 
every time and that he would then give a cut to his brother. Give 
money to his brother. He gave money to his brother to buy the 
truck from him. He gave money to him each time he used the 
card. 


The State did put on that evidence. The State does have that 
evidence. And they have credible and believable witnesses that 
have testified to that. You weigh that evidence as to how that evi- 
dence applies to the crime charged of financial transaction card 
fraud. 


If you believe from that evidence that that proves beyond a 
reasonable doubt to you that Steven Mark Bishop is guilty of 
financial transaction card fraud, then that will be for you to 
find. 


But I say to you getting money and spending money that your 
brother gives you that he’s stealing does not make you a mur- 
derer; does not make you a kidnapper; does not make you an 
armed robber. It doesn’t mean you broke and entered in any- 
body’s house. It makes you nothing more than a fool. That’s the 
State’s case. 
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In his closing argument, defendant's counsel did not concede 
defendant’s guilt of financial transaction card fraud. He simply stated 
that the State put on evidence that Kaiser gave money to defendant 
when Kaiser used the card, that the Jury would apply that evidence to 
the crime charged of financial transaction card fraud, and that if the 
jury believed that the evidence proved beyond a reasonable doubt 
that defendant was guilty of financial transaction card fraud, then 
that would be for the jury to find. This was a correct statement of the 
law, not a concession of guilt. Defendant’s counsel then emphasized 
that even if defendant had received and spent the money, that did not 
show that defendant committed the other crimes charged against 
defendant. The argument attempted to separate the evidence of 
receiving and spending money from the crimes charged against 
defendant other than financial transaction card fraud. We conclude 
that defendant’s counsel did not concede defendant’s guilt to financial 
transaction card fraud during his closing argument; therefore, this 
assignment of error is overruled. 


VII. 


[11] Defendant next contends that the trial court erred in failing 
to intervene ex mero motu to stop the prosecutor from making 
three improper arguments to the jury during his closing argument. We 
disagree. 


Since defendant failed to object, he must demonstrate that the 
prosecutor's arguments amounted to gross impropriety. E.g., State v. 
Rouse, 339 N.C. 59, 91, 451 S.E.2d 548, 560 (1994), cert. denied, 
— U.S. —, 133 L. Ed. 2d 60 (1995). In making this inquiry, it must 
be stressed that prosecutors are given wide latitude in their argu- 
ment. Jd. Counsel have wide latitude to argue the law, the facts, and 
reasonable inferences supported thereby. State v. Frye, 341 N.C. 
470, 498, 461 S.E.2d 664, 678 (1995), cert. denied, —— U.S. ——, 134 
L. Ed. 2d 526 (1996). Prosecutors may create a scenario of the crime 
committed as long as the record contains sufficient evidence from 
which the scenario is reasonably inferable. State v. Ingle, 336 N.C. 
617, 645, 445 S.E.2d 880, 895 (1994), cert. denied, —— U.S. —., 131 
L. Ed. 2d 222 (1995). 


Defendant first claims that the prosecutor’s argument that 
defendant, rather than Kaiser, pulled the trigger was improper 
because it used evidence admitted for corroborative or impeachment 
purposes—Kaiser’s first statement to police—as substantive evi- 
dence. N.C.G.S. § 8C-1, Rule 607, provides: “The credibility of a wit- 
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ness may be attacked by any party, including the party calling him.” 
However, prior statements of a witness which are inconsistent with 
his present testimony may only be used to impeach the witness’ cred- 
ibility. They are not admissible as substantive evidence because of 
their hearsay nature. State v. Buckner, 342 N.C. 198, 223, 464 S.E.2d 
414, 428 (1995); State v. Williams, 341 N.C. 1, 9, 459 S.E.2d 208, 213 
(1995), cert. denied, — U.S. —, 1388 L. Ed. 2d 870 (1996). Defendant 
claims that the prosecutor’s argument relied on the fact that Kaiser 
stated in his first statement to police that defendant killed Schiffman, 
a fact admitted to impeach Kaiser’s trial testimony that Kaiser killed 
Schiffman. 


Any argument by the prosecutor that defendant pulled the trigger 
was adequately supported by facts in evidence other than Kaiser’s 
first statement to police. Dr. Butts testified that the wound was 
caused by a bullet of at least .32-caliber in size. Kaiser testified that 
on the day of the murder, he carried a .22-caliber revolver and defend- 
ant carried a .32. Also, Timothy Watlington testified that defendant 
told him that defendant killed Schiffman, and Ronald Haith testified 
that defendant told him that Kaiser had told another inmate where the 
body of the woman “they had killed” was located. The prosecutor's 
argument was a reasonable inference supported by this evidence; 
therefore, the argument was not improper. 


[12] Defendant also claims that the prosecutor improperly 
described his own role as Schiffman’s personal representative by stat- 
ing, “I have a different function and a different role than [defendant’s 
counsel]. I have to see that justice is done for Nan Martin Schiffman. 
Not just to Mr. Bishop.” Counsel may defend their own tactics when 
challenged. State v. Payne, 312 N.C. 647, 665, 325 S.E.2d 205, 217 
(1985). The prosecutor’s argument was a response to the allegations 
by defendant’s counsel that the prosecutor had made an improper 
deal with Kaiser. The argument was not grossly improper so as to 
require ex mero motu intervention. 


[13] Finally, defendant claims the prosecutor’s argument was 
improper because he implicitly criticized defendant’s decision to 
exercise his right to a fair trial by an impartial jury when he argued 
that Schiffman died without a trial. Defendant concedes that we held 
that a similar argument was not grossly improper in State v. Basden, 
339 N.C. 288, 451 S.E.2d 238 (1994), cert. denied, —— U.S. —, 132 L. 
Ed. 2d 845 (1995). We decline to reconsider our holding in Basden, 
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and we hold that the prosecutor’s argument in this case also fell short 
of the gross impropriety standard. 


For the foregoing reasons, defendant's contention that the trial 
court erred in failing to intervene ex mero motu in the prosecutor's 
closing argument has no merit. 


VIII. 


[14] Defendant also contends that the trial court’s jury instructions 
on the acting in concert theory erroneously failed to require the 
jury to find that defendant had the intent necessary to support a find- 
ing of guilty of the crimes of felonious breaking and entering, con- 
spiracy, first-degree murder, and financial transaction card fraud. We 
disagree. 


Although he failed to object on these grounds at trial, we elect to 
review this assignment of error because defendant was sentenced to 
death. See State v. Gregory, 342 N.C. 580, 585, 467 S.E.2d 28, 31 
(1996). Defendant challenges the court’s general, introductory 
instructions on the acting in concert theory, which stated: 


Now, members of the jury, the law in this state—there is a law 
in this state called “acting in concert.” That is, for a person to be 
guilty of a crime, it is not necessary that he himself do all the acts 
necessary to constitute that crime. If a defendant is present with 
one or more persons, and they act together with a common pur- 
pose to commit breaking and entering, each of them is held 
responsible for the acts of the others done in the commission of 
that crime, breaking or entering, as well as conspiracy to commit 
breaking and entering, robbery, murder, financial transaction 
card fraud, and kidnapping, as well as any other crime committed 
by the other in furtherance of that common purpose. 


This instruction is substantially similar to the pattern jury instruction 
and to the jury instruction held proper in State v. McCarver, 341 N.C. 
364, 386-87, 462 S.E.2d 25, 37-38 (1995), cert. dented, —— U.S. —-, 134 
L. Ed. 2d 482 (1996). Moreover, the court’s instructions on the indi- 
vidual crimes of felonious breaking and entering, conspiracy, first- 
degree murder, and financial transaction card fraud clearly required 
the jury to find that defendant had the specific intent to commit the 
crimes in order to find him guilty. We find no merit in defendant’s 
argument. 
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SENTENCING PROCEEDING 
IX. 


[15] Defendant contends that the trial court erred by submitting to 
the jury the statutory aggravating circumstance set forth in N.C.G:S. 
§ 15A-2000(e)(8), which provides that the “defendant had been previ- 
ously convicted of a felony involving the use or threat of violence to 
the person.” N.C.G.S. § 15A-2000(e)(8) (1988) (amended 1994). We 
disagree. Defendant argues that the submission of the (e)(3) aggra- 
vating circumstance was error because he had not been convicted of 
the prior felony at the time this murder occurred. Defendant commit- 
ted the felony (assault with a deadly weapon with the intent to kill 
inflicting Serious injury) on 4 July 1991. This murder occurred on 
7 October 1991. Defendant was convicted of the felony assault on 
31 March 1992. 


In State v. Goodman, 298 N.C. 1, 22, 257 S.E.2d 569, 583 (1979), 
we held that N.C.G.S. § 15A-2000(e)(3) 


requires that there be evidence that (1) defendant had been con- 
victed of a felony, that (2) the felony for which he was convicted 
involved the “use or threat of violence to the person,” and that 
(3) the conduct upon which this conviction was based was con- 
duct which occurred prior to the events out of which the capital 
felony charge arose. 


In applying these requirements, we found in State v. Silhan, 302 N.C. 
223, 266, 275 S.E.2d 450, 480 (1981), that there was evidence of the 
(e)(3) aggravating circumstance where the defendant committed kid- 
napping, crime against nature, and assault with intent to rape in 
September of 1976; committed the murder for which he was being 
sentenced on 13 September 1977; and was tried for the prior felonies, 
of which he was convicted, in October of 1977. Because the order of 
these events is the same, we find that State v. Silhan is directly on 
point. The timing element is addressed in the third evidentiary 
requirement: “[T]he conduct upon which this conviction was based 
was conduct which occurred prior to the events out of which the cap- 
ital felony charge arose.” Jd. The evidence shows that the conduct 
upon which the assault conviction was based occurred on 4 July 1991, 
prior to 7 October 1991, the date of the events out of which the capi- 
tal felony charge arose. Therefore, the evidence supported submis- 
sion of N.C.G.S. § 15A-2000(e)(8), and this assignment of error is 
overruled. See also State v. Burke, 343 N.C. 129, 157-60, 469 S.E.2d 
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901, 915-17 (1996); State v. Lyons, 343 N.C. 1, 22, 468 S.E.2d 204, 214 
(1996). 


X. 


[16] Defendant contends that, under the rule announced in State v. 
Quesinberry, 319 N.C. 228, 354 $.E.2d 446 (1987), the trial court errea 
by permitting the jury to consider as statutory aggravating circum- 
stances that the murder was committed while the defendant was 
engaged in the commission of kidnapping, N.C.G.S. § 15A-2000(e)(5), 
and that the murder was committed for pecuniary gain, N.C.G.S. 
§ 15A-2000(e)(6). Defendant argues that these circumstances were 
redundant because the felony underlying the (e)(5) circumstance was 
motivated by a desire to obtain something of monetary value. We 
disagree. 


In Quesinberry, we held that the trial court erred in submitting 
the aggravating circumstances 1) that the murder was committed 
during the course of a robbery and 2) that the murder was com- 
mitted for pecuniary gain. Because the evidence showed that the 
defendant committed the robbery for the purpose of pecuniary 
gain, as opposed to some other purpose, the circumstances were 
redundant. 319 N.C. at 238, 354 S.E.2d at 452. In effect, the trial 
court permitted the jury to use the same evidence—that the 
defendant killed for pecuniary gain—to aggravate the murder 
twice. /d. at 239, 354 $.E.2d at 452-53. 


State v. Sanderson, 336 N.C. 1, 21, 442 $.E.2d 33, 45 (1994). However, 
if the circumstances are supported by different evidence, they cannot 
be redundant. /d.; State v. Jennings, 333 N.C. at 627-28, 4380 S.E.2d at 
213-14. 


In the case at bar, the evidence underlying the (e)(5) and (e)(6) 
aggravating circumstances was not the same. In the sentencing 
instructions to the jury, the trial court limited the evidence which the 
jury could rely on in considering the (e)(5) circumstance to kidnap- 
ping for the purpose of facilitating defendant’s commission of finan- 
cial transaction card fraud. The court also limited the evidence on 
which the jury could rely in considering the (e)(6) circumstance to 
the taking of the “jewelry, silver, and credit cards”. Assuming 
arguendo, without so holding, that the evidence of the taking of 
credit cards is also evidence of financial transaction card fraud, the 
evidence of the taking of the jewelry and silver, apart from the evi- 
dence of the taking of the credit cards, supports a finding that the 
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capital felony was committed for pecuniary gain. Thus, the case at 
bar is distinguishable from State v. Quesinberry, where this Court 
found a complete overlap of evidence supporting two aggravating cir- 
cumstances. See State v. Jennings, 333 N.C. at 628, 430 S.E.2d at 214 
(trial court did not err in submitting two aggravating circumstances 
where there was sufficient independent evidence apart from the over- 
lapping evidence to support a finding of the existence of each aggra- 
vating circumstance). Therefore, it was not error to submit both 
aggravating circumstances. 


We note, as we did in State v. Jennings, that the trial court should 
have instructed the jury that it could not use the same evidence as the 
basis for finding both circumstances. However, because there was 
sufficient independent evidence to warrant a finding of each aggra- 
vating circumstance, the court’s failure to give such an instruction did 
not prejudice defendant. Jd. This assignment of‘error is overruled. 


XI. 


{17] Defendant next contends that the trial court erred by refusing 
to submit to the jury certain nonstatutory mitigating circumstances 
requested by defendant. Defendant argues that the court was required 
to submit the requested circumstances because “where a defendant 
makes a timely written request for a listing in writing on the form of 
possible nonstatutory mitigating circumstances that are supported by 
the evidence and which the jury could reasonably deem to have miti- 
gating value, the trial court must put such circumstances in writing on 
the form.” State v. Cummings, 326 N.C. 298, 324, 389 S.E.2d 66, 80 
(1990). We will address each requested HOnstaLUvorY mitigating cir- 
cumstance separately. 


First, the defendant requested as a nonstatutory mitigating cir- 
cumstance that the “co-defendant or accomplice in the crimes for 
which the defendant has been convicted will avoid the death penalty 
based upon the plea agreement entered into by the State with the co- 
defendant or accomplice.” We have consistently held that evidence of 
a codefendant’s sentence for the same offense is not relevant to the 
jury’s sentencing determination in the case before it. State v. Ward, 
338 N.C. 64, 114, 449 S.E.2d 709, 737 (1994), cert. denied, —— U.S. —., 
131 L. Ed. 2d 1013 (1995). As we did in State v. Simpson, 


[w]le decline to depart from this precedent and reiterate that such 
information deals with matters unique to another person and 
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does not in any way reflect upon defendant’s character, record, or 
background. It is, accordingly, irrelevant as to sentencing. 


State v. Simpson, 341 N.C. 316, 353, 462 S.E.2d 191, 212 (1995), cert. 
denied, — USS. , 1384 L. Ed. 2d 194 (1996). This assignment of 
error has no merit. 





[18] Second, defendant claims he requested the nonstatutory miti- 
gating circumstance that the “defendant’s father sexually abused 
Mark’s older sister Debbie.” However, the record reveals that defend- 
ant’s written request states this requested circumstance differently: 
“The defendant's father sexually abused Mark’s older sister Debbie 
and there is evidence that he also sexually abused Mark and his older 
brother Sonny.” Defendant has failed to show that the evidence sup- 
ported this requested nonstatutory mitigating circumstance as writ- 
ten. Defendant does not argue that any evidence supports the asser- 
tion that defendant’s father sexually abused defendant and his older 
brother, Sonny. Furthermore, defendant argues that his father’s sex- 
ual abuse against his sister has mitigating value because it led to his 
parents’ divorce and to defendant’s personal feelings of guilt for his 
father leaving him. However, the trial court did submit the nonstatu- 
tory mitigating circumstance that asked, “Was the defendant’s father 
significantly absent from Mark’s life from age five to the present, and 
does that have mitigating value?” Thus, the indirect mitigating value 
that defendant argues that his father’s abuse of defendant’s sister may 
have had was subsumed in the submitted mitigating circumstances. 


In State v. Green, 336 N.C. 142, 183, 443 $.E.2d 14, 38, cert. 
denied, —— U.S. —, 130 L. Ed. 2d 547 (1994), we found that certain 
submitted mitigating circumstances as well as the catchall mitigating 
circumstance provided a vehicle for the jury to consider all of the evi- 
dence tending to support a requested nonstatutory mitigating circum- 
stance which was not submitted. We held that the trial court’s error in 
failing to submit the defendant’s requested nonstatutory mitigating 
circumstance was harmless beyond a reasonable doubt because it 
was Clear that the jury was not prevented from considering any poten- 
tial mitigating evidence. /d.; accord State v. Hill, 331 N.C. 387, 417, 
417 S.E.2d 765, 780 (1992), cert. denied, 507 U.S. 924, 122 L. Ed. 2d 
684 (1993). Likewise, in the case at bar, the catchall mitigating cir- 
cumstance was submitted, and the jury was not precluded from con- 
sidering any mitigating evidence. Therefore, assuming arguendo that 
the trial court erred, the error was harmless beyond a reasonable 
doubt. 
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[19] Third, defendant requested the nonstatutory mitigating cir- 
cumstance that “[d]ue to his mental and emotional disturbances, the 
defendant has significantly poorer impulse control than others.” The 
trial court stated that it refused to submit this circumstance because 
it was covered under the submitted statutory mitigating circum- 
stances N.C.G.S. § 15A-2000(f)(2), “Was the capital felony committed 
while the defendant was under the influence of a mental or emotional 
disturbance?” and N.C.G.S. § 15A-2000(f)(6), “Was the capacity of the 
defendant to appreciate the criminality of his conduct or to conform 
his conduct to the requirements of law impaired?” It is not error for a 
trial court to refuse to submit a requested nonstatutory mitigating cir- 
cumstance that has been incorporated into a statutory mitigating cir- 
cumstance that was submitted to the jury. See State v. Skipper, 337 
N.C. 1, 55-56, 446 S.E.2d 252, 282-83 (1994), cert. denied, — U.S. —, 
130 L. Ed. 2d 895 (1995). We find no error in the trial court’s decision 
that the requested nonstatutory mitigating circumstance was incor- 
porated in the submitted statutory (f)(2) and (f)(6) circumstances 
and therefore should not be submitted separately. 


{20] Fourth, defendant requested the nonstatutory mitigating cir- 
cumstance that the “defendant’s family loves and cares about the 
defendant.” A review of the record reveals that the evidence that 
defendant claims supports this circumstance relates only to defend- 
ant’s family relationships in his childhood, not at the time of the crime 
or of trial. Furthermore, because the court instructed on the 
“catchall” circumstance, N.C.G.S. § 15A-2000(f)(9), which no juror 
found to exist, the trial court’s ruling did not prevent defendant from 
presenting, or the jury from considering, any such mitigating evi- 
dence. Therefore, assuming arguendo that the court erred in failing to 
submit this circumstance, the error was harmless beyond a reason- 
able doubt. See State v. Daughtry, 340 N.C. 488, 525, 459 S.E.2d 747, 
766 (1995), cert. denied, ——- U.S. ——, 133 L. Ed. 2d 739 (1996). 


[21] Finally, defendant requested the nonstatutory mitigating cir- 
cumstance that the “defendant does not want to die.” However, 
defendant cites no evidence that was admitted in either phase of the 
trial in support of this requested circumstance. Therefore, the court 
properly refused to submit this requested nonstatutory mitigating cir- 
cumstance. For the foregoing reasons, this assignment of error is 
overruled. 
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XII. 


[22] Defendant contends that the trial court erred by allowing the 
State, in support of the N.C.G.S. § 15A-2000(e)(38) statutory aggravat- 
ing circumstance that the “defendant had been previously convicted 
of a felony involving the use or threat of violence to the person,” to 
inform the sentencing jury that defendant had already been sentenced 
to life imprisonment as an habitual felon. Defendant argues that this 
constituted plain error because it allowed the jury to speculate that 
defendant’s habitual felon status rested upon other convictions for 
violent felonies rather than upon the convictions for nonviolent 
felonies that defendant had actually received. We disagree. 


“(T]he preferred method for proving a prior conviction includes 
the introduction of the judgment itself into evidence.” State v. 
Maynard, 311 N.C. 1, 26, 316 S.E.2d 197, 211, cert. denied, 469 U.S. 
963, 83 L. Ed. 2d 299 (1984). “[T]he most appropriate way to show the 
‘prior felony’ aggravating circumstance would be to offer duly 
authenticated court records.” State v. Silhan, 302 N.C. at 272, 275 
9.E.2d at 484. 


As evidence of the existence of the (e)(3) aggravating circum- 
stance, the prosecutor introduced into evidence a certified copy of a 
judgment and commitment form showing that defendant had been 
found guilty by a jury of “Assault with a deadly weapon with intent to 
kill inflicting serious injury while being a Habitual Felon.” The habit- 
ual felon language was part of the full name of the offense for which 
defendant had been convicted. The court did not err in allowing the 
State to use the judgment and commitment form to prove that defend- 
ant had been previously convicted of a felony involving the use or 
threat of violence to the person. 


Furthermore, defendant was not required to leave the jury free to 
speculate that defendant’s habitual felon status rested upon other 
convictions for violent felonies. A defendant may offer evidence to 
minimize or rebut the State’s evidence of the circumstances of the 
prior felony. See State v. Green, 321 N.C. 594, 611, 365 $.E.2d 587, 597 
(where State’s witness testified about details of prior violent felony to 
prove the (e)(3) aggravating circumstance, defendant was able to 
bring out evidence which gave a “more favorable impression of 
defendant's character” than would be present had only the armed 
robbery conviction been introduced), cert. denied, 488 U.S. 900, 102 
L. Ed. 2d 235 (1988). Defendant was free to offer evidence of the 
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felonies defendant had committed that gave him the status of habit- 
ual felon. This assignment of error is overruled. 


XIII. 


[23] Defendant next contends that six statements made by the pros- 
ecutor during his final argument at the sentencing proceeding were 
improper. Defendant claims that the trial court erred by failing to 
stop these statements. We disagree. We note at the outset that 
although wide latitude is allowed the arguments of counsel in both 
the guilt-innocence and sentencing phases of a trial, “the foci of the 
arguments in the two phases are significantly different, and rhetoric 
that might be prejudicially improper in the guilt phase is acceptable 
in the sentencing phase.” State v. Artis, 325 N.C. 278, 324, 384 S.E.2d 
470, 496 (1989), sentence vacated on other grounds, 494 U.S. 1023, 
108 L. Ed. 2d 604 (1990). 


First, defendant cites as improper the prosecutor's definition of a 
mitigating circumstance, arguing that it was incomplete because it 
ignored the critical importance of evidence concerning defendant’s 
age, character, education, environment, habits, mentality, and prior 
record. However, the prosecutor’s definition was a correct statement 
of the law, see zd. at 326, 384 S.E.2d at 497, and was substantially sim- 
ilar to the definition of a mitigating circumstance stated in State v. 
Boyd, 311 N.C. 408, 421, 319 S.E.2d 189, 198 (1984), cert. denied, 471 
U.S. 1030, 85 L. Ed. 2d 324 (1985), and in the North Carolina pattern 
jury instructions. 


A mitigating circumstance is a fact or group of facts, which 
do not constitute a justification or excuse for a killing, or reduce 
it to a lesser degree of crime than first degree murder, but which 
may be considered as extenuating or reducing the moral culpa- 
bility of the killing or making it less deserving of extreme punish- 
ment than other first degree murders. 


N.C.P.I.—Crim. 150.10 (1995). Although evidence of defendant’s age, 
character, education, environment, habits, mentality, and prior record 
may be relevant considerations in a sentencing hearing, these words 
are not essential to the basic definition of a mitigating circumstance. 
Therefore, this assignment of error has no merit. 


[24] Second, defendant contends the prosecutor improperly argued — 
that the mitigating circumstances should be weighed against “a 
human life, and the way in which Nan Martin Schiffman died, and the 
reasons why she died.” Defendant argues that this argument was 
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improper because the capital sentencing scheme requires the jury to 
balance the mitigating evidence against the aggravating evidence 
rather than to balance the mitigating evidence against Schiffman’s 
life. However, the prosecutor did not urge the jury to disregard the 
law, he simply encouraged the jury to focus on the facts he believed 
justified imposition of the death penalty. “Such encouragement is the 
job of a prosecutor in a criminal case.” State v. Powell, 340 N.C. 674, 
694, 459 S.E.2d 219, 229 (1995) (prosecutor’s argument telling the 
jurors to focus on the crime instead of the mitigating evidence was 
not grossly improper), cert. denied, —— U.S. —, 133 L. Ed. 2d 688 
(1996). Defendant failed to object to this argument, and we do not 
find that the argument was so prejudicial and grossly improper as to 
require corrective action by the trial court ex mero motu. 


[25] Third, defendant contends that the prosecutor improperly 
advised jurors not to let feelings of mercy or sympathy overwhelm 
their objectivity. In State v. Rouse, 339 N.C. at 93, 451 $.E.2d at 561, 
we held that statements by the prosecutor that the jury should not 
base its decision on mercy or sympathy were not grossly improper. In 
State v. Artis, 325 N.C. at 325, 384 S.E.2d at 497, we held that state- 
ments by the prosecutor urging the jury to try the case without pre}- 
udice and without sympathy, but strictly on the facts of the lawsuit, 
were not improper. 


In [California v. Brown, 479 U.S. 538, 93 L. Ed. 2d 934 (1987)], 
the United States Supreme Court held that a jury instruction 
that jurors “must not be swayed by mere sentiment, conjecture, 
sympathy, passion, prejudice, public opinion or public feeling” 
did not unconstitutionally preclude a fair consideration of the full 
range of possible mitigation, for its meaning was not necessarily 
to disregard those impulses altogether, but to do so only where 
they were divorced from the evidence. [d. at 540, 93 L. Ed. 2d at 
939. 


State v. Artis, 325 N.C. at 325-26, 384 S.E.2d at 497. We believe that 
the prosecutor’s statement asking jurors not to let feelings of mercy 
or sympathy overwhelm their objectivity had similar meaning to the 
Brown jury instruction asking jurors not to be swayed by such feel- 
ings. The meaning was not necessarily to ask the jurors to disregard 
feelings of mercy or sympathy altogether, but to do so only where 
they were divorced from the evidence, thereby overwhelming the 
jurors’ objectivity. Defendant failed to object to this argument, and 
we do not find that the argument was so prejudicial and grossly 
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improper as to require corrective action by the trial court ex mero 
motu. 


[26] Fourth, defendant contends that the prosecutor’s argument 
improperly urged the jury to impose the death penalty upon defend- 
ant as a result of Schiffman’s good qualities by attempting to play 
upon the jury’s sympathy for Schiffman and by referring to what 
Schiffman could have accomplished had she lived. In Payne v. 
Tennessee, 501 U.S. 808, 825, 115 L. Ed. 2d 720, 735-36 (1991), the 
United States Supreme Court upheld the use of victim-impact state- 
ments during closing arguments unless the victim-impact evidence is 
so unduly prejudicial that it renders the trial fundamentally unfair. 
The Court stated that victim-impact evidence is simply another 
method of informing the sentencing authority about the specific harm 
caused by the crime and held that evidence about the victim and 
about the impact of the murder on the victim’s family is relevant to 
the jury’s decision as to whether or not the death penalty should be 
imposed. /d. In State v. Gregory, 340 N.C. 365, 427, 459 S.E.2d 638, 
674 (1995), cert. denied, —— U.S. —,, 184 L. Ed. 2d 478 (1996), we 
held that a closing argument including references to the victims’ loss 
of life and a statement that “[t]hey had a right to a life that went 
beyond a muddy ditch behind [the college]” did not render the 
defendant’s trial fundamentally unfair. In the case at bar, the prose- 
cutor’s arguments about Schiffman and what she could have accom- 
plished served to inform the jury about the specific harm caused by 
the crime. We conclude that the argument did not render the trial fun- 
damentally unfair. 


[27] Fifth, defendant contends that the prosecutor’s argument that 
defendant, rather than Kaiser, actually pulled the trigger was 
improper because it relied on Kaiser’s first statement, thereby using 
for substantive purposes evidence that was admitted to impeach 
Kaiser’s trial testimony. The prosecutor's argument was a direct 
response to defendant’s argument that the prosecutor had given the 
actual murderer, Kaiser, a life sentence. We have already held in part 
VII of this opinion that any argument by the prosecutor that defend- 
ant pulled the trigger was adequately supported by facts in evidence 
other than Kaiser’s first statement to police. This assignment of error 
is overruled. 


[28] Finally, defendant contends that in reading direct quotes from 
two different reported cases, the prosecutor improperly argued that 
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defendant should be sentenced to death in order to deter others from 
committing capital crimes. 


We have long recognized that argument of counsel must be 
left largely in the discretion of the trial judge and that counsel are 
entitled to a wide latitude in argument during a hotly contested 
case. Nevertheless counsel may not by his argument place before 
the jury incompetent and prejudicial matter not admissible into 
evidence .... 


State v. Cousins, 289 N.C. 540, 547, 223 S.E.2d 338, 343 (1976) (cita- 
tions omitted). 


We have held that evidence of the general deterrent effect of the 
death penalty is inadmissible because it is not relevant to defendant, 
his character, his record, or the circumstances of the charged offense. 
E.g., State v. Cherry, 298 N.C. 86, 97-98, 257 S.E.2d 551, 559 (1979), 
cert. denied, 446 U.S. 941, 64 L. Ed. 2d 796 (1980). Consequently, jury 
arguments about the general deterrent effect of the death penalty are 
likewise improper. See State v. Hill, 311 N.C. 465, 475, 319 $.E.2d 168, 
169-70 (1984) (general deterrence argument improper, but not so 
offensive as to warrant ex mero motu action by the court); State v. 
Kirkley, 308 N.C. 196, 215, 302 S.E.2d 144, 155 (1983) (general deter- 
rence argument improper, but not so egregious as to require correc- 
tive action by the trial judge sua sponte), overruled in part on other 
grounds by State v. Rouse, 339 N.C. 59, 451 S.E.2d 543 and by State 
v. Shank, 322 N.C. 243, 367 S.E.2d 639 (1988). 


Although the prosecutor did not directly argue that the jury 
should recommend a sentence of death in this case in order to deter 
others from committing capital crimes, defendant claims that the 
prosecutor indirectly argued this principle by reading direct quotes 
from two different reported cases. N.C.G.S. § 7A-97 (formerly 
N.C.G.S. § 84-14) grants counsel the right to argue the law to the Jury, 
which includes the authority to read and comment on reported cases 
and statutes that are relevant and refer to authoritative rules of law. 
See State v. Gardner, 316 N.C. 605, 611, 342 S.E.2d 872, 876 (1986). 


After reviewing the arguments in the transcript, we conclude that 
the prosecutor’s arguments, in context, could not be construed as 
urging the jury to recommend the death penalty in this case to deter 
others from committing capital crimes. Instead, the arguments 
focused on the appropriateness of capital punishment for “exception- 


506 IN THE SUPREME COURT 


STATE v. BISHOP 
[343 N.C. 518 (1996)] 


ally vicious crimes” and “particularly offensive conduct,” such as 
were committed in this case. 


Assuming arguendo that these arguments could have been inter- 
preted by the jury as indirect general deterrence arguments, on the 
specific facts of this case, defendant was not prejudiced because 
defense counsel was allowed to rebut the arguments with a lengthy 
direct argument on the subject, emphasizing that “[s]cholar after 
scholar, in doing research on the issue, has proven that the death 
penalty does not act as a deterrent.” This assignment of error is 
overruled. 


XIV. 


[29] Defendant next contends that the trial court committed 
plain error because its instructions concerning the N.C.G:S. 
§ 15A-2000(e)(6) aggravating circumstance that “[t]he capital felony 
was committed for pecuniary gain” did not emphasize that the jury 
must find that defendant killed Schiffman for the purpose of pecu- 
niary gain in order to find that the circumstance existed. “[T]o reach 
the level of ‘plain error’... , the error in the trial court’s jury instruc- 
tions must be ‘so fundamental [that it] amount[ed] to a miscarriage of 
justice or... probably resulted in the jury reaching a different ver- 
dict than it otherwise would have reached.’ ” State v. Collins, 334 N.C. 
04, 62, 431 S.E.2d 188, 193 (1993) (quoting State v. Bagley, 321 N.C. 
201, 213, 362 S.E.2d 244, 251 (1987), cert. denied, 485 U.S. 1036, 99 
L. Ed. 2d 912 (1988)). We decline to find plain error. 


The trial court instructed the jury on pecuniary gain as follows: 


Number four: Was this murder committed for pecuniary gain. 
A murder is committed for pecuniary gain if the defendant, when 
he commits this, has obtained money or some other thing which 
can be valued in money as a result of the death of Ms. Schiffman. 


If you find from the evidence beyond a reasonable doubt, that 
when the defendant killed Ms. Schiffman, or someone acting in 
concert with him killed her, the defendant took jewelry, silver and 
credit cards, you would find this aggravating circumstance, and 
would so indicate by having your foreman write “Yes” in the space 
provided. 


This instruction is substantially similar to the pattern jury instruc- 
tions. N.C.P.I1.—Crim. 150.10. Also, on the issues and recommendation 
form, the issue regarding the pecuniary gain aggravating circum- 


IN THE SUPREME COURT pov 


STATE v. BISHOP 
[343 N.C. 518 (1996)] 


stance was stated: “Was this murder committed for pecuniary gain?” 
By answering “yes,” the jury indicated on the form that the motivation 
and purpose of the murder was pecuniary gain. State v. Bacon, 337 
N.C. 66, 100, 446 S.E.2d 542, 560 (1994), cert. dented, —- U.S. —, 130 
L. Ed. 2d 1083 (1995). Assuming arguendo that the trial court’s 
instructions did not clearly state that the jury must find that murder 
was committed for the purpose of pecuniary gain in order to find the 
circumstance existed, any such error in the trial court’s instructions 
was not so fundamental as to amount to a miscarriage of justice and 
did not have a probable result of the jury reaching a different verdict 
than it otherwise would have reached. Therefore, this assignment of 
error is overruled. 


XV. 


[30] Defendant contends that the trial court erred by failing to 
peremptorily instruct the jury with respect to certain statutory and 
nonstatutory mitigating circumstances. We disagree. 


If requested, a trial court should give a peremptory instruction for 
any statutory or nonstatutory mitigating circumstance that is sup- 
ported by uncontroverted and manifestly credible evidence. State v. 
McLaughlin, 341 N.C. 426, 449, 462 S.E.2d 1, 18 (1995), cert. denied, 
— U.S. —, 133 L. Ed. 2d 879 (1996). If the evidence supporting the 
circumstance is controverted or is not manifestly credible, the trial 
court should not give the peremptory instruction. /d. The trial court’s 
refusal to give the peremptory instruction does not prevent defendant 
from presenting, or the jury from considering, any evidence in sup- 
port of the mitigating circumstance. 


The trial court declined to give requested peremptory instruc- 
tions with respect to two statutory mitigating circumstances: 
N.C.G.S. § 15A-2000(f)(2), “[t]he capital felony was committed while 
the defendant was under the influence of mental or emotional dis- 
turbance,” and N.C.G.S. § 15A-2000(f)(6), “[t]he capacity of the 
defendant to appreciate the criminality of his conduct or to conform 
his conduct to the requirements of law was impaired.” 


With respect to these two statutory mitigating circumstances, 
defendant relies on the testimony of Beth McAllister, a clinical social 
worker employed as a mitigation specialist by the Appellate 
Defender’s office. McAllister testified that she was asked to put 
together a social history of defendant for use in his trial. Because 
McAllister developed the social history to prepare for testifying at 
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trial, rather than to treat defendant, it lacks the indicia of reliability 
based on the self-interest inherent in obtaining appropriate medical 
treatment. See, e.g., State v. Stafford, 317 N.C. 568, 346 S.E.2d 463 
(1986) (testimony of pediatrician not admissible in guilt-innocence 
proceeding because based on statements made in preparation of trial 
rather than for purposes of medical diagnosis or treatment); State v. 
Bock, 288 N.C. 145, 217 S.E.2d 513 (1975) (testimony of psychiatrist 
not admissible in guilt-innocence proceeding because based on his- 
tory given by defendant and his family to prepare for testifying at trial 
rather than to treat and cure defendant), death sentence vacated, 428 
U.S. 903, 49 L. Ed. 2d 1209 (1976). Although the testimony was admis- 
sible in the sentencing proceeding, because it lacks indicia of relia- 
bility, we cannot conclude that it is manifestly credible. 


Even if McAllister’s testimony supported a finding that the two 
statutory mitigating circumstances existed, this testimony was con- 
troverted by evidence presented at both the guilt-innocence and sen- 
tencing proceedings. The State presented evidence regarding behav- 
ior of defendant that was not consistent with a finding that the two 
statutory mitigating circumstances existed. The State’s evidence 
tended to show that defendant was able to work at two jobs; that he 
planned and carried out the crimes of robbery, kidnapping, and mur- 
der that are the subjects of this case; and that he took careful steps to 
conceal these crimes. Because the evidence supporting N.C.G.S. 
§ 15A-2000(f)(2) and (f)(6) was controverted and was not manifestly 
credible, we do not find the trial court’s refusal to give peremptory 
instructions with respect to these mitigating circumstances to be 
improper. 


The trial court also declined to give requested peremptory 
instructions with respect to three nonstatutory mitigating circum- 
stances. Two are conditioned on a finding that defendant suffers from 
mental or emotional disturbances or developmental impairment: 
“[T]he defendant, due to his mental and emotional disturbances, [is] 
less able than others to visualize or anticipate social consequences”; 
and “(T]he defendant’s turbulent family history significantly 
affect{[ed] his mental and emotional development.” Again, defendant 
relies on the testimony of Beth McAllister to support these findings. 
As discussed above, this evidence is controverted and is not mani- 
festly credible. Therefore, we do not find the trial court’s refusal to 
give peremptory instructions with respect to these mitigating circum- 
stances to be improper. 
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[31] The third nonstatutory mitigating circumstance in question 
stated that “defendant’s father physically abuse[d] [defendant] and 
the other children in the family.” To support this mitigating circum- 
stance, defendant relies on the social history developed by Beth 
McAllister and on the testimony of defendant’s mother, Jacqueline 
Kaiser. As discussed above, McAllister’s testimony of abuse lacks 
the indicia of reliability based on the self-interest inherent in obtain- 
ing appropriate medical treatment and is therefore not manifestly 
credible. 


Defendant’s mother was unable to describe any specific instances 
of abuse against defendant or the other children. In fact, she testified 
that the abuse was not directed toward the youngest child as much 
because she was still a baby. Defendant presented no medical records 
or other evidence of specific instances of abuse. 


Furthermore, the testimony of defendant’s mother may have been 
influenced by her obvious bias, shown in her understandably emo- 
tional response of, “Yes. Oh, yes,” when asked if she wanted her son 
to live. Because of the potential for bias to influence the witnesses’ 
testimony, the trial court instructed the jurors at the end of the sen- 
tencing proceeding that in determining whether to believe any wit- 
ness, they should consider any interest, bias, or prejudice the witness 
may have. 


After reviewing the record, we conclude that the evidence that 
defendant's father physically abused defendant and the other children 
in the family was not manifestly credible so as to mandate a peremp- 
tory instruction. Therefore, the trial court properly declined to give a 
peremptory instruction with respect to this mitigating circumstance. 


PROPORTIONALITY REVIEW 
XVI. 


[32] We now turn to the duties reserved by N.C.G.5S. 
§ 15A-2000(d)(2) exclusively for this Court in capital cases. We have 
examined the record, transcripts, and briefs in the present case and 
conclude that the record fully supports the four aggravating circum- 
stances found by the jury; that the defendant had been previously 
convicted of a felony involving the use of violence to the person, 
N.C.G.S. § 15A-2000(e)(3); that the murder was committed for the 
purpose of avoiding a lawful arrest, N.C.G.S. § 15A-2000(e)(4); that 
the murder was committed by the defendant while the defendant was 
engaged in the commission of kidnapping, N.C.G.S. § 15A-2000(e)(5); 
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and that the murder was committed for pecuniary gain, N.C.G.S. 
§ 15A-2000(e)(6). We also find that the jury’s failure to find certain 
submitted mitigating circumstances was a rational result from the 
evidence. Further, we find no indication that the sentence of death 
was imposed under the influence of passion, prejudice, or any other 
arbitrary consideration. We must now turn to our final statutory duty 
of proportionality review. 


Proportionality review is designed to “eliminate the possibility 
that a person will be sentenced to die by the action of an aberrant 
jury.” State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 513, 537 (1987), 
cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 935 (1988). In conducting 
proportionality review, we determine whether “the sentence of death 
in the present case is excessive or disproportionate to the penalty 
imposed in similar cases considering both the crime and the de- 
fendant.” State v. Williams, 308 N.C. 47, 79, 301 S.E.2d 335, 355 
cert. denied, 464 U.S. 865, 78 L. Ed. 2d 177 (1983); accord N.C.G:S. 
§ 15A-2000(d)(2). We do not conclude that the imposition of the death 
penalty in this case is aberrant or capricious. 


In our proportionality review, it is proper to compare the present 
case with other cases in which this Court has concluded that the 
death penalty was disproportionate. State v. McCollum, 334 N.C. 208, 
433 S.E.2d 144 (1993), cert. dented, —- U.S. —, 129 L. Ed. 2d 895 
(1994). It is also proper for this Court to compare this case with the 
cases in which we have found the death penalty to be proportionate. 
Id. Although we review all of the cases when engaging in this statu- 
tory duty, we will not undertake to discuss or cite all of those cases 
each time we carry out that duty. Id. 


This case is distinguishable from each of those cases in which 
this Court has found the death penalty disproportionate. In three of 
those cases, State v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988); 
State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. Jackson, 
309 N.C. 26, 305 S.E.2d 703 (1983), the defendant either pled guilty or 
was convicted by the jury solely under the theory of felony murder. 
Here, defendant was convicted on the theory of premeditation and 
deliberation as well as under the felony murder rule. We have said 
that “[t]he finding of premeditation and deliberation indicates a more 
cold-blooded and calculated crime.” State v. Artis, 325 N.C. at 341, 
384 S.E.2d at 506. 


The jury's finding of the prior conviction of a violent felony aggra- 
vating circumstance is also significant. See id. at 342, 384 S.E.2d at 
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507. “[Njone of the cases in which the death sentence was determined 
by this Court to be disproportionate have included this aggravating 
circumstance.” State v. Harris, 338 N.C. 129, 161, 449 S.E.2d 371, 387 
(1994), cert. denied, —— U.S. —,, 131 L. Ed. 2d 752 (1995). 


The jury’s finding of the aggravating circumstance that the mur- 
der was committed for the purpose of avoiding a lawful arrest is also 
significant. The evidence shows that defendant told Kaiser that they 
were going to have to kill Schiffman because she knew who they 
were. 


[W]e have never found a death sentence to be disproportionate in 
witness-elimination cases. The reason is clear: “Murder can be 
motivated by emotions such as greed, jealousy, hate, revenge, or 
passion. The motive of witness elimination lacks even the excuse 
of emotion.” State v. Oliver, 309 N.C. 326, 375, 307 S.E.2d 304, 335 
(1983)... . The purposeful and deliberate killing of witnesses or 
possible witnesses strikes a blow at the entire public—the body 
politic—and directly attacks our ability to apply the rule of 
law and to bear witness against the transgressors of law in our 
society. 


State v. McCarver, 341 N.C. at 407, 462 S.E.2d at 49 (citation omitted). 


The fact that Schiffman was surprised in her own home by 
defendant before she was kidnapped and murdered is also significant. 
As this Court has consistently stated, 


[t]he sanctity of the home is a revered tenet of Anglo-American 
jurisprudence. ... And the law has consistently acknowledged the 
expectation of and right to privacy within the home. This crime 
shocks the conscience, not only because a life was senselessly 
taken, but because it was taken by the surreptitious invasion of 
an especially private place, one in which a person has a right to 
feel secure. 


State v. Brown, 320 N.C. 179, 231, 358 S.E.2d 1, 34 (citations omitted), 
cert. denied, 484 U.S. 970, 98 L. Ed. 2d 406 (1987). 


We conclude that the present case is more similar to certain cases 
in which we have found the sentence of death proportionate than to 
those in which we have found the sentence disproportionate or those 
in which juries have consistently returned recommendations of life 
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imprisonment. Therefore, the sentence of death recommended by 
the jury and ordered by the trial court in the present case is not 
disproportionate. 


HABITUAL FELON PROCEEDING 
XVII. 


[33] Defendant also contends that the trial court erred during the 
habitual felon proceeding (the hearing held to determine whether 
defendant should be sentenced as an habitual felon in the present 
case) by admitting evidence showing that defendant previously had 
been adjudicated to be an habitual felon. We disagree. 


Defendant cites State v. Brown, 319 N.C. 361, 354 S.E.2d 225 
(1987), and Holton v. Lee, 173 N.C. 105, 91 S.E. 602 (1917), for the 
proposition that the judgment or finding of another court is not 
admissible in a subsequent proceeding as evidence of the fact found 
at the prior proceeding. However, defendant’s reliance on these cases 
is misplaced. Both State v. Brown and Holton v. Lee address the pro- 
tection of a defendant’s constitutional right to confrontation. Both 
cases hold that a fact found in a prior proceeding is not admissible 
against a defendant who was not a defendant in the prior proceeding 
and did not have the opportunity to present a full defense at the prior 
proceeding. In the case at bar, defendant’s confrontation rights are 
not at jeopardy because he was also the defendant in the prior 
proceeding. 


Furthermore, even if the evidence showing that defendant previ- 
ously had been adjudicated to be an habitual felon was admitted 
improperly, defendant can show no prejudice. N.C.G.S. § 14-7.1 pro- 
vides that “[a]ny person who has been convicted of or pled guilty to 
three felony offenses in any federal court or state court in the United 
States or combination thereof is declared to be an habitual felon.” 
The State presented evidence of defendant’s prior convictions that 
supports a declaration that defendant is an habitual felon. Defendant 
does not contend that any of the prior convictions supporting the 
habitual felon adjudication in the present case do not exist. We con- 
clude that the admission of evidence showing that defendant previ- 
ously had been adjudicated an habitual felon could not have affected 
the outcome of defendant’s habitual felon proceeding in the case at 
bar. Therefore, this assignment of error is overruled. 
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FORFEITURE PROCEEDING 
XVIII. 


[34] Defendant finally contends that the trial court erred by order- 
ing the forfeiture of defendant’s Datsun truck and Cadillac automo- 
bile because the forfeiture was not authorized by N.C.G.S. § 90-112. 
Defendant correctly argues that N.C.G.S. § 90-112, which pertains to 
the forfeiture of vehicles involved in violations of the Controlled 
Substances Act, is not applicable in this case. However, the forfeiture 
was authorized by N.C.G.S. § 14-86.1, which, among other things, 
authorizes the forfeiture of certain vehicles used by any person in the 
commission of armed robbery. Defendant was found guilty of robbery 
with a dangerous weapon, which is another name for armed robbery. 
See State v. Handy, 331 N.C. 515, 419 $.E.2d 545 (1992); State v. 
Roddey, 110 N.C. App. 810, 431 S.E.2d 245 (1993). Both vehicles were 
used in the commission of the armed robbery; defendant drove to 
Schiffman’s house in the Datsun truck, and he effected his escape in 
the Cadillac after his girlfriend drove it to pick him up. This assign- 
ment of error is overruled. 


PRESERVATION ISSUES 
XIX. 


Defendant concedes that his remaining assignments of error, enu- 
merated XIX through XLI and set out on pages 195 through 216 in his 
brief, concern issues that this Court has previously decided contrary 
to his position. Defendant raises these issues to provide this Court an 
opportunity to reexamine its prior holdings and to preserve the issues 
for any future habeas corpus review. We have carefully considered 
defendant’s arguments on these issues. We find no compelling reason 
to depart from our prior holdings, and we are not persuaded that prej- 
udicial error occurred so as to warrant a new trial. However, the 
issues are preserved for any necessary future review by a federal 
court. 


Having considered and rejected all of defendant’s assignments of 
error, we hold that defendant received a fair trial and sentencing pro- 
ceeding, free from prejudicial] error. Comparing this case to similar 
cases in which the death penalty was imposed and considering 
both the crime and defendant, we cannot hold as a matter of law that 
the death penalty was disproportionate or excessive. Therefore, the 
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sentence of death entered against defendant must be and is left 
undisturbed. 


NO ERROR. 


STATE OF NORTH CAROLINA v. JOSEPH EARL BATES 


No. 145A91-2 
(Filed 31 July 1996) 


1. Homicide § 555 (NC]4th)— first-degree murder—proof of 
premeditation and deliberation—instruction on second- 
degree murder not required 


The State’s evidence satisfied its burden of proof on the ele- 
ments of premeditation and deliberation in a prosecution for 
first-degree murder, and the trial court did not err in refusing to 
instruct the jury on second-degree murder, where the evidence 
tended to show that defendant beat the victim with a shovel 
handle, bound him with ropes, and placed him in defendant’s 
vehicle; when defendant stopped at his employer’s house, he told 
a friend that he had in his truck a person who might know some- 
thing about who shot into defendant’s house and asked if he 
wanted to “help or watch”; defendant then transported the victim 
to defendant’s campsite, tied him to a tree, and questioned him at 
gunpoint; the victim was asking defendant what he had done and 
what was going on; after shooting the victim in the neck, defend- 
ant tied cement blocks to the victim’s body and later threw the 
body over a bridge into a river; afterwards, defendant stated that 
what he had done did not bother him and that he could not let the 
victim go after what he had done to him; and defendant stated in 
his confession that he was not drunk or doing drugs at the time 
he shot the victim. Defendant’s statements in his confession that 
the reason he shot the victim was because the victim acted like he 
knew who shot into his house, the victim spit on him and swore 
at him, and “this made me mad and I shot him” did not show a 
lack of premeditation and deliberation which required the trial 
court to instruct on second-degree murder. 


Am Jur 2d, Homicide §§ 496, 511. 
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Lesser-related state offense instructions: modern Sta- 
tus. 50 ALR4th 1081. 


Propriety of lesser-included-offense charge to jury in 
federal criminal case—general principles. 100 ALR Fed. 
481. 


Propriety of lesser-included-offense charge to jury in 
federal homicide prosecution. 101 ALR Fed. 615. 


. Criminal Law § 1363 (NCI4th)— capital sentencing—non- 
statutory mitigating circumstances—circumstances 
unlikely to recur—emotional fear—insufficient evidence 


The trial court did not err by refusing to submit to the jury in 
a capital sentencing proceeding defendant’s proposed mitigating 
circumstances that his criminal conduct was the result of cir- 
cumstances unlikely to recur and that he was suffering emotional 
fear at the time of the offense because he believed his life was in 
danger where no evidence in the record suggested that defend- 
ant’s depression, personality disorder, or alcoho] abuse were 
unlikely to recur, and there was insufficient evidence of the emo- 
tional fear circumstance where the victim was hog-tied and 
strapped to a tree at the time defendant shot and killed him. 


Am Jur 2d, Criminal Law § 628. 


Comment Note.—Mental or emotional condition as 
diminishing responsibility for crime. 22 ALR3d 1228. 


Modern status of test of criminal responsibility—state 
cases. 9 ALR4th 526. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d 947, 


. Criminal Law § 1363 (NCI4th)— capital sentencing—non- 
statutory mitigating circumstances—influence of alcohol— 
subsumption by statutory circumstances submitted 


The trial court did not err by refusing to submit to the jury in 
a capital sentencing proceeding defendant’s proposed mitigating 
circumstances that he was under the influence of alcohol at the 
time of the offense and that the influence of alcohol on defend- 
ant’s life was significant where the proposed circumstances were 
subsumed by the statutory mental or emotional disturbance and 
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impaired capacity mitigating circumstances submitted to the jury. 
N.C.G.S. §§ 15A-2000(f)(2), 15A4-2000(f)(6). 


Am Jur 2d, Criminal Law § 628. 


Modern status of the rules as to voluntary intoxication 
as defense to criminal charge. 8 ALR3d 1236. 


Comment Note.—Mental or emotional condition as 
diminishing responsibility for crime. 22 ALR3d 1228. 


Effect of voluntary drug intoxication upon criminal 
responsibility. 73 ALR3d 98. 


. Criminal Law § 680 (NCI4th)— capital sentencing—non- 


statutory mitigating circumstances—peremptory instruc- 
tions not required 


The trial court did not err by refusing to give peremptory 
instructions on mitigating circumstances that defendant was one 
of seven children reared by poor, hardworking parents and he 
worked to help out the family while at home, and that before his 
marital problems, defendant was kind, friendly, and compassion- 
ate since the evidence relating to those circumstances was not 
uncontroverted. 


Am Jur 2d, Criminal Law § 628. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or miti- 
gating circumstances—Supreme Court cases. 111 L. Ed. 2d 
947. 


. Criminal Law § 1339 (NCI4th)— capital sentencing—aggra- 


vating circumstances—heinous, atrocious, or cruel mur- 
der—murder while committing kidnapping—different 
evidence 


The same evidence was not used in a capital sentencing pro- 
ceeding to support the N.C.G.S. § 15A-2000(e)(5) aggravating cir- 
cumstance that the murder was committed while defendant was 
engaged in the commission of a felony (kidnapping) and the 
N.C.G.S. § 15A-2000(e)(9) aggravating circumstance that the mur- 
der was especially heinous, atrocious, or cruel, even though the 
trial court instructed the jury that it must find defendant guilty of 
kidnapping the victim for the purpose of terrorizing him in order 
to find the (e)(5) circumstance, where (1) the evidence establish- 
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ing the especially heinous, atrocious, or cruel circumstance con- 
cerned the brutality of the murder in that it tended to show that 
defendant hit the victim over the head several times with a shovel 
handle; the victim suffered for hours before being killed; defend- 
ant hog-tied the victim, laid the victim out on the ground, tied the 
victim to a tree, and placed a gun to his throat while interrogating 
him; and after beating and interrogating the victim at gunpoint for 
several hours, defendant shot the victim in the neck, and (2) the 
kidnapping was shown by evidence that defendant loaded the vic- 
tim into his truck and took him to his employer’s house, and the 
purpose to terrorize the victim was shown by evidence that 
defendant invited his employer and another person to participate 
or watch him as he got answers from the victim, that defendant 
had earlier expressed to a third person his intent to get answers 
from the victim, and that defendant carried out this intent by 
interrogating the victim at gunpoint. 


Am Jur 2d, Criminal Law § 628. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


Sufficiency of evidence, for death penalty purposes, to 
establish statutory aggravating circumstance that murder 
was committed in course of committing, attempting, or 
fleeing from other offense, and the like—pose-Gregg cases. 
67 ALR4th 887. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d 947. 


. Criminal Law § 1320 (NCI4th)— capital sentencing—two 
aggravating circumstances—consideration of same _ evi- 
dence prohibited—failure to instruct—no plain error 


The trial court did not commit plain error by failing to 
instruct the jury that it could not consider the same evidence in 
support of the (e)(5) aggravating circumstance that the murder 
was committed while defendant was engaged in a kidnapping and 
the (e)(9) aggravating circumstance that the murder was espe- 
cially heinous, atrocious, or cruel in light of the strong evidence 
in the case, including evidence of psychological torture, and the 
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fact that there was independent evidence supporting each aggra- 
vating circumstance. 


Am Jur 2d, Criminal Law § 628; Trial § 1441. 


. Criminal Law § 427 (NCI4th)— capital sentencing—prose- 


cutor’s argument—defendant’s demeanor—no comment on 
failure to testify 


The prosecutor did not suggest that defendant should take 
the stand and improperly comment on defendant’s failure to tes- 
tify by her argument in a capital sentencing proceeding about 
defendant’s lack of remorse and his absence of emotion when the 
victim’s mother, defendant’s mother, and his sister cried on the 
stand. Rather, the prosecutor was commenting on the demeanor 
of the defendant, which was before the jury at all times, and the 
trial court did not err by failing to intervene ex mero motu. 


Am Jur 2d, Trial §§ 577-587. 


Violation of federal constitutional rule (Griffin v. 
California) prohibiting adverse comment by prosecutor or 
court upon accused’s failure to testify, as constituting 
reversible or harmless error. 24 ALR3d 1093. 


Failure to object to improper questions or comments as 
to defendant’s pretrial silence or failure to testify as con- 
stituting waiver of right to complain of error—modern 
cases. 32 ALR4th 774. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal 
trial violate due process or constitute denial of fair trial. 
40 L. Ed. 2d 886. 


Jury § 132 (NCI4th)— voir dire—defendant’s election 
not to testify—exclusion of question—no abuse of 
discretion 


The trial court did not unduly restrict defendant’s voir dire of 
prospective jurors in a capital trial and thus did not abuse its dis- 
cretion by sustaining an objection to one question to the jury 
panel regarding whether the prospective jurors would hold 
defendant's election not to testify against him where defendant 
did not exhaust his peremptory challenges; after the objection 
was sustained, defendant was allowed to ask other questions 
related to his election not to testify; and the trial court correctly 
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instructed the jury that defendant’s decision not to testify could 
not be used against him. 


Am Jur 2d, Jury § 206. 


Effect of accused’s federal constitutional rights on 
scope of voir dire examination of prospective jurors— 
Supreme Court cases. 114 L. Ed. 2d 763. 


. Criminal Law § 463 (NCI4th)— capital sentencing—prose- 


cutor’s arguments—no gross impropriety 


The prosecutor’s jury arguments in a capital sentencing pro- 
ceeding that one of defendant’s motives in killing the victim was 
to prevent the victim from testifying against him, that a picture of 
the victim showed that the victim had beautiful hands and “we 
had to cut them off to find out who he was,” and that the jury 
could imagine the devastation suffered by the victim’s mother 
when a law officer Knocked on her door were not so grossly 
improper as to have required intervention ex mero motu by the 
trial court. 


Am Jur 2d, Trial § 554. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal 
trial violate due process or constitute denial of fair trial. 
40 L. Ed. 2d 886. 


Evidence and Witnesses § 1240 (NCI4th )— prearrest state- 
ments at police station—defendant not in custody— 
Miranda warnings not required 


Defendant was not in custody at the time he made three pre- 
arrest statements to law officers so that Miranda warnings were 
not required and those statements thus did not taint a subsequent 
statement made by defendant after he had been given the 
Miranda warnings where the trial court made findings supported 
by evidence that the defendant agreed to talk with law enforce- 
ment officers and agreed to go to the Sheriff's Department; 
defendant drove to the Sheriff's Department, accompanied by a 
friend; when defendant arrived, he spoke with three law enforce- 
ment officers; the officers thanked defendant for coming to the 
Sheriff's Department and told defendant that he was not under 
arrest and was free to leave at any time; the officers spoke to 
defendant for approximately forty minutes, during which time 
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defendant told three different stories about what happened on 
the night in question; thereafter, defendant went to the bathroom 
alone; after defendant returned from the bathroom, the officers 
asked defendant if he would tell the truth, and defendant said that 
he would; defendant was then advised of his Miranda rights, and 
defendant signed a written waiver of those rights; and defendant . 
was given a drink and cigarettes throughout the interview. 


Am Jur 2d, Criminal Law §§ 788 et seq.; Evidence § 749. 


What constitutes “custodial interrogation” within rule 
of Miranda v. Arizona requiring that suspect be informed 
of his federal constitutional rights before custodial inter- 
rogation. 31 ALR3d 565. 


Jury § 142 (NCI4th)— voir dire—hypothetical question— 
improper attempt to stake our jurors 


The trial court did not err in refusing to permit defendant to 
ask prospective jurors in a capital trial whether, if they thought 
all the evidence and all the factors supported voting for life 
imprisonment, they would vote for life imprisonment even if 
eleven other jurors felt that death was appropriate since the 
question attempted to place jurors in a hypothetical situation of 
being deadlocked eleven to one and to stake out jurors to a cer- 
tain position. 


Am Jur 2d, Jury §§ 208, 209. 


Propriety and effect of asking prospective jurors hypo- 
thetical questions, on voir dire, as to how they would 
decide issues of case. 99 ALR2d 7. 


Evidence and Witnesses § 1695 (NCI4th)— photographs of 
decomposed body—admissibility for illustrative purposes 


The trial court did not violate defendant’s due process rights 
to a fair trial and a reliable sentencing proceeding by allowing the 
State to introduce a number of photographs of a murder victim’s 
hog-tied body in a state of advanced decomposition, including 
photographs taken after the victim’s body was retrieved from a 
river and at the autopsy, since the photographs were admissible 
to illustrate a pathologist’s testimony with regard to the condition 
of the victim’s body when found and the wounds it had sustained. 


Am Jur 2d, Homicide §§ 416 et seq. 
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Admissibility of photograph of corpse in prosecution 
for homicide or civil action for causing death. 73 ALR2d 
769. 


Jury § 257 (NCI4th)— peremptory challenges of women— 
gender discrimination—prima facie case not shown 


The prosecutor's exercise of eight of twelve peremptory chal- 
lenges against women, standing alone, was insufficient to estab- 
lish a prima facie case of gender discrimination in this capital 
trial. 


Am Jur 2d, Jury § 245; Criminal Law § 683. 


Exclusion of women from grand or trial jury panel in 
criminal case as violation of constitutional rights of 
accused or as ground for reversal of conviction. 9 ALR2d 
661. 


Sex discrimination in jury selection—Supreme Court 
cases. 128 L. Ed. 2d 919. 


Jury § 153 (NCI4th)— capital trial—jury selection—prose- 
cutor’s question and argument—ability to return death 
penalty “without hesitation’—no gross impropriety 


Defendant’s due process rights were not violated, and there 
was no gross impropriety requiring the trial court to intervene ex 
mero motu, when the prosecutor asked prospective Jurors 
whether, if they determined the death penalty to be appropriate, 
they could recommend a sentence of death “without hesitation” 
and argued this pledge to the jury, since a reasonable interpreta- 
tion of the prosecutor’s question is whether each juror could 
recommend the death penalty if he or she found that the aggra- 
vating circumstances outweighed the mitigating circumstances, 
and the prosecutor’s argument was intended only to remind 
jurors of their duty during the capital sentencing proceeding to 
recommend a sentence of death if the evidence supported this 
recommendation. 


Am Jur 2d, Jury § 199. 


Comment Note.—Beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 
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Criminal Law § 1309 (NCI4th)— capital sentencing—cross- 
examination of defendant’s mother—bad act by defend- 
ant—no abuse of discretion 


The trial court did not abuse its discretion in allowing the 
prosecutor to ask defendant’s mother on cross-examination in a 
capital sentencing proceeding if she was aware that defendant 
had broken his wife’s arm where there was no contention that the 
question was asked in bad faith. 


Am Jur 2d, Trial § 500. 


Criminal Law § 1373 (NCI4th)— death penalty not 
disproportionate 


A sentence of death imposed upon defendant for first-degree 
murder was not excessive or disproportionate to the penalty 
imposed in similar cases where the jury found defendant guilty 
under the theory of malice, premeditation, and deliberation and 
also under the felony murder rule; the jury found as aggravating 
circumstances that the murder was committed while defendant 
was engaged in the commission of a kidnapping and that it was 
especially heinous, atrocious, or cruel; defendant bound the vic- 
tim’s arms and legs behind his back, tied him to a tree, and tor- 
tured him for several hours before finally shooting him in the 
neck; defendant did not seek medical attention for the victim; and 
defendant threw the victim’s bound body into a river after remov- 
ing two cement blocks he had tied around the victim’s neck 
because he could not lift the body with the cement blocks tied to 
it. 


Am Jur 2d, Criminal Law § 628. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was heinous, ‘cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 


ment imposing a sentence of death entered by Rousseau, J., at the 
31 October 1994 Criminal Session of Superior Court, Yadkin County, 
upon a jury verdict of guilty of first-degree murder. Heard in the 
Supreme Court 11 April 1996. 
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Michael F. Easley, Attorney General, by David F. Hoke, 
Assistant Attorney General, for the State. 


W. David Lloyd for defendant-appellant. 


FRYE, Justice. 


Defendant, Joseph Earl Bates, was indicted on 29 October 1990 
for the murder and the first-degree kidnapping of Charles Edwin 
Jenkins. He was tried capitally in February 1991, found guilty of one 
count of first-degree murder and one count of first-degree kidnap- 
ping, and sentenced to death for the first-degree murder conviction. 
On appeal, we awarded defendant a new trial. State v. Bates, 333 N.C. 
523, 428 S.E.2d 698, cert. denied, 510 U.S. 984, 126 L. Ed. 2d 438 
(1993). During defendant’s second capital trial, the Jury returned ver- 
dicts of guilty of one count of first-degree kidnapping and guilty of 
one count of first-degree murder on the basis of premeditation and 
deliberation and under the felony murder rule. During a capital sen- 
tencing proceeding conducted pursuant to N.C.G.S. § 154-2000, 
the jury recommended a sentence of death for the first-degree murder 
conviction. The jury found as aggravating circumstances that the 
murder was committed while defendant was engaged in the com- 
mission of a kidnapping, N.C.G.S. § 15A-2000(e)(5) (1988); and 
that the murder was especially heinous, atrocious, or cruel, N.C.G.S. 
§ 15A-2000(e)(9) (1988). The jury also found seven of the seventeen 
statutory and nonstatutory mitigating circumstances submitted to it. 
On 9 November 1994, Judge Rousseau sentenced defendant to forty 
years in prison for his first-degree kidnapping conviction, and upon 
the jury’s recommendation, he imposed a sentence of death for 
defendant’s first-degree murder conviction. 


Defendant appeals to this Court as of right from the first-degree 
murder conviction; he does not appeal the kidnapping conviction. 
Defendant makes twenty-four arguments on appeal, supported by 
thirty-one assignments of error. We reject each of these arguments 
and conclude that defendant’s trial and capital sentencing proceeding 
were free of prejudicial error and that the death sentence is not dis- 
proportionate. Accordingly, we uphold defendant’s conviction of first- 
degree murder and his sentence of death. 


The State’s evidence presented at trial tended to show the fol- 
lowing facts and circumstances: At approximately 9:30 p.m. on 
10 August 1990, defendant spoke with Hal Eddleman, his employer, 
inside defendant's tent, which was located on Eddleman’s land. 
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Eddleman allowed defendant to set up a campsite on his property 
after someone had broken into and fired gunshots into defendant’s 
house. Defendant told Eddleman, “There’s something going down at 
{the] Donnaha [bridge]. This guy got in touch with me, and told me to 
meet him over at Donnaha, we'd get it over with.” As a result of this 
conversation, at approximately 11:30 p.m. on 10 August 1990, 
Eddleman and his wife went to the Donnaha bridge, which extends 
across the Yadkin River. They remained there for approximately two 
to two and one-half hours. After seeing no one, they returned home 
and went to bed. 


At around 9:00 or 9:30 p.m. on 11 August 1990, defendant and 
Gary Shaver went to LaDan’s Night Club. Janette Turner, a part-time 
waitress at LaDan’s, and Billy Grimes, Turner’s boyfriend and defend- 
ant’s friend, were also at LaDan’s that night. Grimes left LaDan’s at 
around 12:30 or 1:00 a.m. on 12 August 1990. Grimes and Turner 
planned to meet at Bran’s Game Room at the end of Turner’s shift. At 
about 1:45 a.m., defendant asked Turner to ask Grimes to telephone 
Eddleman and said that Grimes and Eddleman would know what was 
going on. When Turner left LaDan’s at around 2:00 or 2:30 a.m., she 
went to Bran’s to meet Grimes. When she arrived at Bran’s, Turner 
relayed defendant’s message to Grimes. 


Grimes testified at trial that when Turner relayed defendant’s 
message to telephone Eddleman and tell him that something was 
“going down” and that they knew what it was all about, he did not 
know what it was all about. Nonetheless, Grimes and Turner left 
Bran’s and went to the Pineview Restaurant, where Grimes tele- 
phoned Eddleman from an outside pay telephone. Grimes apologized 
for waking Eddleman and relayed defendant’s message to him. 
Grimes said, “[Defendant] wanted me to call you and tell you there’s 
something going down and he wants to know if you want anything to 
do with it.” Eddleman said, “Well, I went to the river last night and 
spent about two and a half, maybe three hours. Nothing didn’t happen 
then. Hell, no, I don’t want nothing to do with it.” Eddleman then went 
back to sleep. Grimes and Turner returned to Bran’s and departed in 
their separate vehicles. 


Meanwhile, at approximately 2:00 a.m., the victim, Charles Edwin 
Jenkins, asked defendant for a ride home. The victim left LaDan’s 
with defendant and Shaver. During the ride, defendant asked the vic- 
tim whether he knew defendant’s ex-wife, Lisa Bates, or her 
boyfriend, Jeff Goins. The victim responded, “Yeah, isn’t Lisa the one 
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that has big breasts” and “long blond hair.” According to Shaver’s tes- 
timony at trial, although defendant’s ex-wife had long blond hair at 
that time, she did not have “big breasts.” 


During the ride, defendant stopped twice. The first time, he 
stopped for fifteen or twenty minutes along the side of the road in 
Iredell County so that defendant and Shaver could “use the bath- 
room.” The victim did not exit the vehicle at this time. After driving 
for about fifteen or twenty minutes more, defendant stopped the 
vehicle a second time. This time, the victim and Shaver got out of 
defendant’s vehicle to “use the bathroom.” Shaver was standing on 
the passenger side of the vehicle, and the victim was standing at the 
rear of the vehicle. Defendant exited the vehicle, went around to the 
rear of the vehicle, and struck the victim at least three times on the 
back of the head with a shovel handle that had been in the vehicle. 
The victim fell to the ground. Defendant then gave the handle to 
Shaver, took some rope from the vehicle, and tied the victim’s hands. 
The victim appeared to be unconscious at this point. However, the 
victim started moaning, and defendant told Shaver to hit the victim 
with the shovel handle. Shaver refused so defendant took the handle 
from Shaver and struck the victim on the back of the head again. The 
victim stopped moaning and again appeared to be unconscious. 
Defendant then bound the victim’s arms and legs behind his back, or 
hog-tied him. 


Defendant asked Shaver to help him place the victim into defend- 
ant’s vehicle, and Shaver did so. Defendant then told Shaver that he 
believed that the victim was one of the persons who had been “mess- 
ing around his house and stuff.” Defendant said that he was “going to 
find out some answers.” Defendant believed that the persons who had 
shot into his house were friends of his ex-wife and her boyfriend, and 
he thought the victim was setting him up and leading him into a trap. 


Defendant and Shaver got into the truck and headed towards 
defendant's campsite. Defendant was driving, Shaver was in the pas- 
senger seat, and the victim was hog-tied and lying on the floor of the 
rear of the vehicle. At some point, the victim propped his head up, 
and defendant asked him for directions. The victim responded that he 
could not see because his glasses had been lost. The victim then 
asked defendant what he had done and what was going on. Defendant 
told the victim to shut up. About fifteen or twenty minutes later, 
defendant noticed a sign indicating that they were entering Yadkin 
County. Defendant proceeded towards his campsite. 
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On the way back to his campsite, defendant stopped at 
Eddleman’s house. Defendant and Shaver exited the vehicle. 
Defendant knocked on the front door and entered Eddleman’s house; 
Shaver waited outside in front of defendant’s vehicle. Defendant 
remained inside the house for fifteen or twenty minutes. While inside 
Eddleman’s house, defendant told Eddleman, “We got one of the 
MF’s.” Eddleman asked, “Who is he?” Defendant said, “His name is 
Chuck.” Eddleman asked, “How do you know he’s one of them?” 
Defendant said, “He’s told us.” Eddleman asked, “Where’s he at?” 
Defendant responded, “He’s hogtied in the jeep. You want to see 
him?” Eddleman said, “No, the best thing you can do is take him back 
where you got him, apologize to him and do anything he wants you to 
do, and hope that he don’t prosecute you for kidnapping him.” 
Defendant and Eddleman then stepped out onto the porch. 


While defendant and Eddleman were outside on the porch talk- 
ing, Billy Grimes drove up in his white Mitsubishi pickup truck and 
parked behind defendant’s vehicle. Defendant walked up to Grimes’ 
pickup truck and spoke with Grimes. According to Grimes, defendant 
said, “I’ve got one of the guys that’s been messing with me. Do you 
want to watch or help?” Grimes declined, left, and went home. 


Meanwhile, Eddileman had stepped off the porch to talk with 
Shaver. Eddleman said to Shaver, “Gary, you don’t want nothing to do 
with this either.” Eddleman also told Shaver, “Gary, you better talk to 
[defendant].” Eddleman then said to defendant, “Joe, you better lis- 
ten.” Defendant then walked over to Shaver and told him that he 
could get out of the situation if he wished. Shaver stated that he 
wanted out because he had sole custody of his daughter and did not 
want to jeopardize his custody. Defendant told Shaver that he would 
take Shaver back to his vehicle, which was parked at defendant’s 
campsite. Defendant and Shaver then got back into defendant’s vehi- 
cle and left. When they arrived at defendant’s campsite, Shaver got 
into his vehicle and left. The victim was alive at this time. Shaver 
went home, set his alarm clock, and went to bed. It was approxi- 
mately 4:00 a.m. at this time. 


Defendant returned to Eddleman’s house later that morning and 
again awoke Eddleman. It was still dark outside. Defendant returned 
Eddleman’s gun, which he had borrowed at some time earlier. 
Eddleman took the gun and placed it in one of his bedrooms in his 
house. Defendant asked Eddleman, “What do you think I should do 
with the body?” Eddleman said, “What?” Defendant repeated the 
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question. Eddleman said, “Man, if you've got a body, you've only got 
about three choices. You either take him to the sheriff’s office, bury 
him or throw him in the river.” After some further conversation, 
defendant asked, “Do you reckon I should tie cement blocks to him?” 
Eddleman answered, “If you do, or not, he will come up in from nine 
to eleven days.” Defendant then said, “I guess I can load him by 
myself,” and he left. 


Eddleman went back to bed and awoke at 9:30 or 9:45 a.m. that 
morning. Eddleman went to look at the gun to determine whether 
there was blood on it. He discovered what appeared to be flesh and 
blood on the gun. He then cleaned the gun. 


Later that day, Eddleman spoke with defendant. During the con- 
versation, defendant said, “I was just thinking about what happened 
last night.” Eddleman said, “Man, you better quit thinking. You’re 
going to have a hard enough day as it is.” Defendant said, “Well, it 
don't bother me all that bad.” Eddleman responded, “It will.” When 
defendant left Eddleman’s house, he packed up his tent and left the 
campsite. 


Grimes saw defendant at about noon that day. Defendant was at 
defendant’s home unloading his vehicle. Defendant was placing his 
tent and the other items from his campsite into his residence. Grimes 
noticed that there was blood all over the contents of defendant’s vehi- 
cle. Defendant took some items inside his house and washed the 
blood off in the sink. Grimes remained at defendant’s house for about 
thirty minutes. 


Grimes again saw defendant later that day at Bran’s Game Room. 
Defendant told Grimes that he shot the victim through the neck and 
threw his body into the river. Grimes asked defendant why he killed 
the victim, and defendant said that he could not let him live after what 
defendant had done to the victim and that he would get just as much 
time for murder as he would for kidnapping. 


A couple of days later, Shaver saw defendant at Eddleman’s 
house. Shaver asked defendant what happened, and defendant said 
that it was best if Shaver did not know. A few days before, defendant 
had told Shaver that he thought he could kill someone. 


On 25 August 1990, two fishermen discovered the victim’s 
_body floating in the Yadkin River and contacted the police. The 
victim’s ankles and wrists were bound by rope, his legs and arms 
were pulled backwards behind his back and tied together, and a rope 
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was tied around his neck. The victim’s body was in an early stage of 
decomposition. His belt buckle was undone, and his pants were 
unzipped. 


On 26 August 1990, an autopsy was performed on the victim’s 
body. The medical examiner noted that the victim’s wrists and ankles 
had been bound together with rope and that his arms and legs had 
been fastened behind his back in a “hogtie” configuration. There was 
also a loop of rope around the victim’s neck and a separate rope 
around his knee area. The medical examiner further noted that there 
was considerable decomposition of the body. He discovered a gun- 
shot wound to the back of the victim’s neck. The medical examiner 
was unable to testify with any degree of medical certainty whether 
the victim experienced any pain as a result of the gunshot wound but 
testified that the victim could have died instantaneously. 


Prior to the autopsy, police officers took fingerprints from the 
victim to establish his identity. Because the State Bureau of 
Investigation (SBI) was unable to determine his identity from these 
prints, the victim’s hands were surgically removed and turned over to 
an agent of the SBI so that they could be processed and better fin- 
gerprints obtained. The SBI processed the fingerprints they obtained 
from the hands and determined that the victim was Charles Edwin 
Jenkins. 


On 30 August 1990, while investigating the victim’s murder, two 
law enforcement officers went to defendant’s house and spoke with 
him. Before leaving the residence, they asked defendant’s permission 
to search his vehicle. Defendant gave them permission and assisted 
them into the vehicle. One of the officers found a newspaper on the 
floor of defendant’s vehicle. The newspaper had a front-page story 
about the officer’s uncle, so he asked defendant if he could have the 
newspaper. Defendant agreed to let him have it. Inside the newspa- 
per, the officer found a receipt that had what appeared to be blood- 
stains on it. The officers also asked defendant’s permission to have a 
small piece of rope that was in a bucket on defendant’s front porch. 
Defendant allowed the officers to take the rope. Also, a piece of mold- 
ing containing what appeared to be blood was taken from defendant’s 
vehicle. The receipt and the molding were examined by the SBI, and 
the substance on them was determined to be blood. However, no use- 
able fingerprints were taken from the molding, and no determination 
could be made as to whether the blood matched the victim’s blood 
since the victim’s body contained no blood when it was found. 
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On 31 August 1990, defendant gave a thirteen-page confession to 
the police in which he admitted beating the victim, binding him with 
ropes, kidnapping him, tying him to a tree, and questioning him at 
gunpoint. Defendant also admitted shooting the victim in the neck 
after the victim would not tell him who had shot into his house and 
after the victim had spat on him. Defendant further admitted tying a 
cement block around the victim’s neck, removing the cement block 
when he discovered it made the body too heavy to throw off the 
bridge, and throwing the victim’s hog-tied body into the Yadkin River. 


Defendant did not testify at trial. However, defendant presented 
the testimony of two witnesses, Eddleman’s wife and Eddleman’s 
daughter-in-law, which tended to show that Shaver’s vehicle was 
parked at defendant’s campsite until 6:00 or 7:00 a.m. on the morning 
of the victim’s death. 


Defendant’s motions to dismiss, made at the close of the State’s 
evidence and again at the close of all the evidence, were denied. 


[1] In his first argument, defendant contends that the trial court 
committed reversible error in denying his request for an instruction 
on second-degree murder since this is a case of conflicting evidence. 
We disagree. 


In State v. Conaway, 339 N.C. 487, 453 S.E.2d 824, cert. denied, 
— U.S. —, 133 L. Ed. 2d 153 (1995), we said: 


The test for determining whether the jury must be instructed 
on second-degree murder is whether there is any evidence in the 
record which would support a verdict of second-degree murder. 
State v. Strickland, 307 N.C. 274, 285, 298 S.E.2d 645, 653 (1983), 
overruled in part on other grounds by State v. Johnson, 317 N.C. 
193, 344 $.E.2d 775 (1986). “ ‘It is unquestioned that the trial judge 
must instruct the jury as to a lesser-included offense of the crime 
charged, when there is evidence from which the jury could find 
that the defendant committed the lesser offense.” State v. 
Conner, 335 N.C. 618, 635, 440 S.E.2d 826, 835 (1994) (quoting 
State v. Redfern, 291 N.C. 319, 321, 230 S.E.2d 152, 153 (1976), 
overruled in part on other grounds by State v. Collins, 334 N.C. 
54, 431 S.E.2d 188 [(1993)]). However, if the State’s evidence is 
sufficient to satisfy its burden of proving each element of first- 
degree murder, including premeditation and deliberation, and 
there is no evidence other than defendant's denial that he com- 
mitted the crime to negate these elements, the trial court should 
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not instruct the jury on second-degree murder. Jd. at 634-35, 440 
S.E.2d at 835 (citing State v. Strickland, 307 N.C. at 293, 298 
S.E.2d at 658). 


Conaway, 339 N.C. at 514, 453 S.E.2d at 841. 


The evidence in this case supports all the elements of first-degree 
murder, including premeditation and deliberation. Premeditation 
requires the act to have been thought out beforehand for some period 
of time, no matter how brief. Conner, 335 N.C. at 635, 440 S.E.2d at 
836; State v. Myers, 299 N.C. 671, 677, 263 S.E.2d 768, 772 (1980). 
Deliberation requires that the defendant have the intent to kill, car- 
ried out in a cool state of blood, in furtherance of a fixed design for 
revenge or to accomplish an unlawful purpose, and not under the 
influence of a violent passion, suddenly aroused by a lawful or just 
cause or legal provocation. Conner, 335 N.C. at 635, 440 S.E.2d at 836; 
State v. Hamlet, 312 N.C. 162, 170, 321 S.E.2d 837, 842-43 (1984). 


In the instant case, defendant argues that there was conflicting 
evidence about premeditation and deliberation. In his confession, 
defendant said, “The exact reason I shot [the victim] was because he 
acted like he knew who shot into my house. He spit on me and told 
me to go to hell. And this made me mad and I shot him.” (Emphasis 
added). At trial, Billy Grimes testified that defendant told him that 
defendant shot the victim because defendant could not let the victim 
live after what defendant had done to the victim. Defendant argues 
that this evidence is conflicting as to the element of premeditation 
and deliberation in that defendant’s confession permits an inference 
that defendant acted under a suddenly aroused violent passion. 


We conclude, however, that there was no evidence presented at 
trial to support an instruction on second-degree murder. We note that 
the evidence presented at trial showed that defendant asked Janette 
Turner to tell Billy Grimes to call Hal Eddleman and to tell Eddleman 
that something was “going down” the night of the murder; that when 
Grimes was on his way home that night, he went by Eddleman’s house 
and saw defendant’s vehicle in Eddleman’s front yard; that defendant 
told Grimes that defendant “had one of the guys that was watching 
[defendant] or doing something{] in the truck”; that defendant asked 
Grimes if he wanted to “help or watch”; that Grimes said, “No,” and 
then left; that defendant beat the victim with a shovel handle, bound 
him with ropes, transported him to defendant’s campsite, and tied 
him to a tree; that defendant questioned the victim at gunpoint; that 
the victim was asking defendant what he had done and what was 
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going on; and that the victim was purposely not allowed to escape the 
danger. We note further that after shooting the victim in the neck, 
defendant tied cement blocks to the victim’s body and later threw the 
body over the bridge into the Yadkin River. Afterwards, defendant 
stated that what he had done did not bother him and that he could not 
let the victim go after what he had done to him. Additionally, defend- 
ant stated in his statement to the police: “I was not drunk or doing 
drugs at the time. I Knew what was going on.” We conclude that this 
evidence was sufficient to satisfy the State’s burden of proof on the 
element of premeditation and deliberation. Since there was no evi- 
dence presented at trial to sustain a verdict of defendant’s guilt of 
second-degree murder, we reject defendant's first argument. 


In his second argument, defendant contends that the trial court 
erred in refusing to submit four nonstatutory mitigating circum- 
stances to the jury. The four nonstatutory mitigating circumstances 
requested in writing by defendant but not submitted to the jury by the 
trial court were (1) that the defendant’s criminal conduct was the 
result of circumstances unlikely to recur, (2) that the defendant was 
under the influence of alcohol, (3) that the defendant was functioning 
under the belief that his life was in danger at the time of the commis- 
sion of the crime, and (4) that the influence of alcohol on defendant’s 
life had been significant. 


Defendant’s expert witness, Dr. John Warren, a psychologist, tes- 
tified that defendant believed he was being plotted against and that 
defendant booby-trapped his trailer and then moved out of the trailer 
into a campsite. Dr. Warren also testified that defendant had started 
drinking at an early age and that this had stunted defendant’s person- 
ality growth. Defendant contends that the proposed mitigating cir- 
cumstances would have focused the jury’s attention on defendant’s 
mental problems in a way that was more mitigating than the statutory 
mitigating circumstance that defendant was under the influence of a 
mental or emotional disturbance. Defendant’s argument appears to be 
rooted in the notion that the jury would have been more impressed 
with the mitigating value of the proffered evidence if it had been cat- 
egorized into four separate mitigating circumstances rather than con- 
solidated into a statutory mitigating circumstance and the “catchall” 
circumstance. Defendant contends that the failure to submit the four 
nonstatutory mitigating circumstances separately on the Issues and 
Recommendation as to Punishment form given to the jury during the 
capital sentencing proceeding was prejudicial error. We disagree. 
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In State v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988), we said: 


In order for defendant to succeed on this assignment, he must 
establish that (1) the nonstatutory mitigating circumstance is one 
which the jury could reasonably find had mitigating value, and 
(2) there is sufficient evidence of the existence of the circum- 
stance to require it to be submitted to the jury. Upon such show- 
ing by the defendant, the failure by the trial judge to submit such 
nonstatutory mitigating circumstance to the jury for its determi- 
nation raises federal constitutional issues. 


Id. at 325, 372 S.E.2d at 521 (footnote omitted). Further, we said that 
where the proposed mitigating circumstance is subsumed in the other 
mitigating circumstances submitted to the jury, the refusal of the trial 
court to submit the proposed circumstance is not error. Id. at 327, 372 
S.E.2d at 522. 


[2] Bearing these principles in mind, we turn to consider the trial 
court’s failure to submit to the jury the four nonstatutory mitigating 
circumstances at issue in this case. The record shows that defendant 
failed to produce sufficient evidence to support the proposed miti- 
gating circumstances that defendant's criminal conduct was the 
result of circumstances unlikely to recur and that, at the time of the 
offense, defendant was suffering emotional fear because he believed 
his life was in danger. As to whether defendant's criminal conduct 
was the result of circumstances unlikely to recur, there is no evidence 
in the record that suggests defendant’s depression, personality disor- 
der, or alcohol abuse were unlikely to recur. As to whether defendant 
was suffering emotional fear, we find unpersuasive defendant’s argu- 
ment that this fear need not be grounded in fact. Since the victim was 
hog-tied and strapped to a tree at the time that defendant shot and 
killed him, we are not convinced that there is sufficient evidence of 
the existence of the circumstance to require it to be submitted to the 
jury. Therefore, we conclude that the trial court did not err in refus- 
ing to submit these proposed mitigating circumstances to the jury. 


[3] With respect to the trial court’s refusal to submit to the jury 
defendant’s proposed mitigating circumstances that defendant was 
under the influence of alcohol at the time of the crimes and that the 
influence of alcohol on defendant’s life was significant, we conclude 
that the trial court did not err. The trial judge submitted as mitigating 
circumstances that the murder was committed while defendant was 
mentally or emotionally disturbed, N.C.G.S. § 15A-2000(f)(2); and that 
defendant’s capacity to appreciate the criminality of his conduct or to 
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conform his conduct to the requirements of the law was impaired, 
N.C.G.S. § 15A-2000(f)(6). We note that the trial judge instructed the 
jury that it could find the (f)(2) mitigating circumstance if “the 
defendant suffered from major depression or alcoholism abuse or 
personal disorder [a]nd, that as a result, the defendant was under the 
influence of a mental or emotional disturbance when he killed [the 
victim].” We further note that the trial court also submitted the (f)(9) 
catchall mitigating circumstance. Since the proposed mitigating cir- 
cumstances were subsumed in these statutory mitigating circum- 
stances which were submitted to the jury, we reject defendant's 
second argument. 


In his third argument, defendant contends that the trial court 
erred by not peremptorily instructing the jury on the mitigating 
circumstances which he claims were uncontroverted. Defendant sub- 
mitted a general request for a peremptory instruction as to all 
mitigating circumstances. There was no separate request as to each. 
The mitigating circumstances submitted to the Jury were com- 
posed of four statutory circumstances, twelve nonstatutory circum- 
stances, and the catchall circumstance. The trial court did not give 
peremptory instructions on five of the nonstatutory mitigating 
circumstances. 


[4] Defendant argues that the trial court erred in not giving peremp- 
tory instructions on the mitigating circumstances that defendant has 
below average mental ability; that defendant was a loving and caring 
son; that defendant was a loving and caring brother; that defendant 
was one of seven children reared by poor, hardworking parents, and 
he worked to help out the family while at home; and that before his 
marital problems, defendant was kind, friendly, and compassionate. 


As to the mitigating circumstances that defendant was a loving 
and caring son and brother, defendant acknowledged with commend- 
able candor during oral arguments that, although Judge Rousseau 
denied his request to give a peremptory instruction, he did instruct 
the jury peremptorily during the jury charge. With respect to the other 
nonstatutory mitigating circumstances submitted to the jury, after 
reviewing the transcripts, record, and briefs, we conclude that it was 
not error for the trial court to refuse to peremptorily instruct the 
jury since the evidence relating to these circumstances was not 
uncontroverted. See State v. Gay, 334 N.C. 840, 434 S.E.2d 467 (1993) 
(trial court required to give peremptory instruction, if defendant 
so requests, when evidence showing that mitigating circumstance 
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exists is uncontroverted). Accordingly, we reject defendant's third 
argument. 


[5] In his fourth argument, defendant contends that the trial court 
erred in submitting to the jury two aggravating circumstances which 
he claims constituted impermissible and unconstitutional dupli- 
cation in the evidence of aggravation. Defendant was convicted of 
first-degree murder based on premeditation and deliberation and 
under the felony murder rule. During the capital sentencing pro- 
ceeding, the trial court submitted to the jury the following aggravat- 
ing circumstances: 


(1) Was this murder committed by the defendant while the 
defendant was engaged in the commission of kidnapping? 


ANSWER: 
(2) Was this murder especially heinous, atrocious or cruel? 


ANSWER: 





The jury answered both of these questions “Yes.” 


The crux of defendant’s argument is that all the evidence sup- 
porting the N.C.G.S. § 15A-2000(e)(5) aggravating circumstance that 
the murder was committed while defendant was engaged in the com- 
mission of a felony (kidnapping) was subsumed by the evidence sup- 
porting the N.C.G.S. § 15A-2000(e)(9) aggravating circumstance that 
the murder was especially heinous, atrocious, or cruel. Defendant 
notes that the trial court instructed the jurors that in order to find the 
(e)(5) aggravating circumstance, they must find defendant guilty of 
kidnapping the victim for the purpose of terrorizing him. Thus, 
defendant argues that, by necessity, the jury must have used the same 
evidence to determine the (e)(5) and (e)(9) aggravating circum- 
stances. We disagree. 


In a capital case, it is error to submit multiple aggravating cir- 
cumstances supported by precisely the same evidence. State v. 
Quesinberry, 319 N.C. 228, 239, 354 S.E.2d 446, 453 (1987). Where, 
however, there is separate evidence supporting each aggravating cir- 
cumstance, the trial court may submit both “even though the evi- 
dence supporting each may overlap.” Gay, 334 N.C. at 495, 434 S.E.2d 
at 856. 


As to the aggravating circumstance that the murder was espe- 
cially heinous, atrocious, or cruel, we have stated that it is appropri- 
ate when the level of brutality involved exceeds that normally found 
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in first-degree murders or when the murder in question is con- 
scienceless, pitiless, or unnecessarily torturous to the victim. State v. 
Hamlet, 312 N.C. 162, 174-75, 321 S.E.2d 837, 845-46; State v. 
Goodman, 298 N.C. 1, 24-25, 257 S.E.2d 569, 585 (1979). It also arises 
when the killing demonstrates an unusual depravity of mind on the 
part of the defendant. State v. Stanley, 310 N.C. 332, 345, 312 S.E.2d 
393, 401 (1984). Among the types of murders that meet the above cri- 
teria are those that are physically agonizing or otherwise dehumaniz- 
ing to the victim and those that are less violent but involve the inflic- 
tion of psychological torture. State v. Oliver, 309 N.C. 326, 346, 307 
S.E.2d 304, 318 (1983). 


In the instant case, evidence establishing the circumstance that 
the crime was especially heinous, atrocious, or cruel concerned the 
brutality of the murder: Defendant hit the victim over the head sev- 
eral times with a shovel handle. The victim suffered for hours before 
being killed. Defendant hog-tied the victim, laid the victim out on the 
ground, tied the victim to a tree, and placed a gun to his throat while 
interrogating him. After beating and interrogating the victim at gun- 
point for several hours, defendant shot the victim in the neck. This is 
clearly enough evidence to establish that the murder was especially 
heinous, atrocious, or cruel. 


None of this evidence, however, was necessary to establish the 
kidnapping used for the aggravating circumstance that the murder 
was committed during the course of a felony, and there was substan- 
tial other evidence supporting that circumstance. We first note that 
the crime of kidnapping requires that the defendant “unlawfully con- 
fine, restrain, 07 remove from one place to another” the victim. 
N.C.G.S. § 14-39(a) (1993) (emphasis added). Thus, in the instant 
case, the evidence supporting the kidnapping was that defendant 
loaded the victim onto his truck and took him to Eddleman’s house. 
The purpose of the kidnapping—to terrorize the victim—is shown by 
the evidence that defendant invited Eddleman and Grimes to partici- 
pate or watch him as he got answers from the victim. Additionally, 
defendant had earlier expressed to Shaver his intent to get answers, 
and he carried out this intent by interrogating the victim at gunpoint. 
Thus, we conclude that there was independent evidence supporting 
each of these aggravating circumstances. Accordingly, we reject 
defendant’s fourth argument. 


[6] In his fifth argument, defendant contends that the trial court 
erred in not instructing the jury that it could not consider the same 
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evidence in support of the (e)(5) and (e)(9) aggravating circum- 
stances. Defendant concedes, however, that he did not request such 
an instruction and that our review is therefore limited to review for 
plain error, which requires defendant to show that the error was so 
fundamental that another result would probably have obtained absent 
the error. See State v. Odom, 307 N.C. 655, 661, 800 S.E.2d 375, 378 
(1983). In light of the strong evidence in this case, including evidence 
of psychological torture, and the fact that there was independent 
evidence supporting each aggravating circumstance, defendant has 
not shown that any error likely affected the outcome of his capital 
sentencing proceeding. Accordingly, we reject defendant’s fifth 
argument. 


[7] In his sixth argument, defendant contends that the trial court 
erred during the prosecutor’s closing argument by its failure to inter- 
vene ex mero motu and rectify improprieties to which defendant 
failed to object. Defendant argues that the prosecutor’s closing argu- 
ment to the jury violated his rights to silence and to due process by 
drawing attention to his decision not to testify. 


During the sentencing phase arguments, the prosecutor argued: 


Have you heard any evidence at all the defendant is sorry for 
what he did? Think about that for a moment. Any evidence at all 
that he’s sorry? | 


You saw three women get on the stand and cry. You saw [the 
victim’s mother], and briefly, she, she lost her composure, and she 
cried. Did the Defendant shed any tears as she cried? Anybody 
look? Did you see any show of emotion of him as she cried for the 
loss of her son. 


[Defendant’s} mother, his own mother got on the stand and 
cried. Any tears over there? Did you see any? [Defendant’s] sister, 
who's done so well. She cried for her brother. Did he? Did he cry 
for what he’d done to her? For what he’d done to [the victim]? 


Defendant contends that he was placed in a position of having no way 
to rebut his absence of emotion except by taking the stand and testi- 
fying and, thus, that the judge should have intervened ex mero motu 
in order to stop the improper argument. 


As we have stated numerous times, counsel will be allowed wide 
latitude in the argument of hotly contested cases, and the scope of 
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that argument will largely be left to the discretion of the trial court. 
State v. Huffstetler, 312 N.C. 92, 112, 322 S.E.2d 110, 123 (1984), cert. 
denied, A471 U.S. 1009, 85 L. Ed. 2d 169 (1985). Although the appellate 
court may review an alleged error or impropriety in the State’s argu- 
ment notwithstanding the defendant’s failure to flag the error for the 
trial court, “ ‘the impropriety . .. must be gross indeed in order for 
this Court to hold that a trial judge abused his discretion in not rec- 
ognizing and correcting ex mero motu an argument which defense 
counsel apparently did not believe was prejudicial when he heard 
it.’ ” State v. Artis, 325 N.C. 278, 323, 384 S.E.2d 470, 496 (1989) (quot- 
ing State v. Johnson, 298 N.C. 355, 369, 259 S.E.2d 752, 761 (1979), 
sentence vacated on other grounds, 494 U.S. 1023, 108 L. Ed. 2d 604 
(1990)). 


In the instant case, the prosecutor never commented directly or 
indirectly on defendant’s failure to testify, nor did she suggest or infer 
that defendant should have taken the witness stand. Rather, the pros- 
ecutor commented on the demeanor of the defendant, which was 
before the jury at all times. See, e.g., State v. Myers, 299 N.C. 671, 
679-80, 263 8S.E.2d 768, 774 (1980). Such statements are not compara- 
ble to those which this Court has previously held to be improper com- 
ments on a defendant’s failure to testify. See, e.g., State v. Monk, 286 
N.C, 509, 212 S.E.2d 125 (1975); State v. McCall, 286 N.C. 472, 212 
S.E.2d 132 (1975). Clearly, the trial court did not abuse its discre- 
tion by failing to intervene ex mero motu to stop the prosecutor's 
argument. 


[8] In his seventh argument, defendant contends that the trial court 
erred by unduly restricting his voir dire of prospective jurors by sus- 
taining an objection to one question regarding whether the prospec- 
tive jurors would hold defendant’s election not to testify against him. 
Relying upon this Court’s decisions in State v. Hightower, 331 N.C. 
636, 417 S.E.2d 237 (1992), and State v. Cunningham, 333 N.C. 744, 
429 S.E.2d 718 (1993), defendant contends that he is entitled to a new 
trial because the trial court erred by sustaining the State’s objection 
to the question propounded by the defense attorney. 


In both Hightower and Cunningham, each defendant contended 
that the trial court erred in denying a challenge for cause to a juror. 
This Court agreed with the defendants’ contentions that the prospec- 
tive jurors were unable to render verdicts in accordance with North 
Carolina law. These prospective jurors gave ambiguous responses to 
questions concerning their understanding of the State’s burden of 
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proof and the defendants’ presumption of innocence as well as con- 
cerning their ability to follow the law and not to hold the defendants’ 
election not to testify against them. In both cases, each defendant 
exhausted his peremptory challenges, the trial court denied his 
renewed challenge for cause, and the defendant informed the trial 
court that, if his challenge for cause was allowed, he would have an 
additional peremptory challenge to exercise against a particular 
prospective juror who did in fact serve on the jury which convicted 
each defendant. Under these circumstances, we granted the defend- 
ants new trials. 


Hightower and Cunningham make it clear that a criminal 
_ defendant is entitled to be tried by an impartial and unbiased jury. In 
order to insure a fair trial before an impartial and unbiased jury, it is 
entirely proper in a criminal case for the defendant to make appro- 
priate inquiry concerning a prospective juror’s ability to follow the 
law. It is well established that a criminal defendant cannot be com- 
pelled to testify. N.C. Const. art. 1, § 23; N.C.G.S. § 8-54 (1986); see 
State v. Randolph, 312 N.C. 198, 205, 321 S.E.2d 864, 869 (1984). It is 
also settled that failure of the defendant to testify creates no pre- 
sumption against him. Jd. at 206, 321 $.E.2d at 869. Therefore, the 
defendant may question prospective jurors as to their views concern- 
ing the defendant’s election not to testify and whether the jurors 
could be impartial in light of the defendant’s election. However, while 
counsel may inquire into the potential jurors’ fitness to serve, this is 
not an unbridled inquiry. The manner and extent of the inquiry is left 
in the sound discretion of the trial court, and the trial court’s ruling 
will not be disturbed absent a showing of abuse of discretion. State v. 
Weeks, 322 N.C. 152, 162, 367 8.E.2d 895, 901 (1988). 


During voir dire in the instant case, the exchange occurred as 
follows: 


[DEFENSE COUNSEL]: Now, the Judge previously stated that as 
[defendant] sits here, he’s presumed innocent. Does anybody dis- 
agree with the proposition of law that [defendant is] presumed 
innocent at this time? 


(Some shake heads negatively; others do not respond) 


[DEFENSE COUNSEL]: Do you also agree that it’s the State’s bur- 
den to prove guilt beyond a reasonable doubt? Does anybody 
have any problems with [that], whatsoever? 


(Some shake heads negatively; others do not respond) 
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[DEFENSE COUNSEL]: Also, it’s not our job to prove anything. 
It’s the State’s burden. The burden of proof is upon the State. If 
[defendant] elects not to testify, and we’re not saying he will not, 
but if he did not testify, would any of you all] hold that against him 
in any way”? 


[PROSECUTOR]: Well, OBJECTION. 
THE Court: SUSTAINED. 


(DEFENSE COUNSEL]: Do you all disagree with the proposition 
that [defendant] has the right not to testify? 


(Some shake heads negatively; others do not respond) 


[DEFENSE COUNSEL]: Do you all disagree with that in any 
way? 


(Some shake heads negatively; others do not respond) 


Following this exchange, defense counsel did not pursue this line of 
questions, but proceeded to other issues. 


The instant case is not controlled by Hightower and 
Cunningham, two cases involving the trial court’s denial of the 
defendants’ challenges for cause. Here, defendant made no challenge 
for cause based on the question involved. Instead, defendant sought 
to inquire as to whether the prospective jurors would hold his elec- 
tion not to testify against him. This same question arose in State v. 
Conner, 335 N.C. 618, 440 S.E.2d 826. There, we said: 


As to defendant’s argument concerning questions relating to 
defendant’s right not to testify, defense counsel repeatedly 
attempted to ask a potential juror whether or not she would 
“hold it against” defendant if defendant elected not to testify. The 
person being examined was peremptorily challenged by defend- 
ant; therefore, defendant, not having exhausted his peremptory 
challenges, the error, if any, could not have been prejudicial 
to defendant. This assignment of error is without merit and is 
overruled. 


Conner, 335 N.C. at 633, 440 5.E.2d at 834. 


Like the defendant in Conner, defendant here did not exhaust his 
peremptory challenges. Therefore, prejudice does not appear. We 
note that in Conner, this question was asked of one prospective juror, 
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and there is no indication as to whether this or a similar question was 
asked of other prospective jurors. In the instant case, however, the 
judge sustained the objection when the question was asked to an 
entire panel. However, after the judge sustained the objection to the 
question, defendant was allowed to ask other questions related to his 
election not to testify. Additionally, we note that the trial court cor- 
rectly instructed the jury that defendant’s decision not to testify could 
not be used against him. For the foregoing reasons, we conclude that 
the trial court did not unduly restrict defendant’s voir dire and hence 
did not abuse its discretion. Accordingly, we reject defendant’s sev- 
enth argument. 


[9] In his eighth argument, defendant contends that the trial court 
violated his due process right to a full and fair hearing in mitigation 
by allowing the prosecutor to argue several lines of improper argu- 
ment in the penalty phase. We disagree. 


It is well settled that the arguments of counsel are left largely to 
the control and discretion of the trial Judge and that counsel will be 
granted wide latitude in the argument of hotly contested cases. 
Huffstetler, 312 N.C. at 112, 322 S.E.2d at 123. Counsel is permitted to 
argue the facts which have been presented, as well as reasonable 
inferences which can be drawn therefrom. State v. Hamlet, 312 N.C. 
162, 172, 321 S.E.2d 837, 844. Conversely, counsel is prohibited from 
arguing facts which are not supported by the evidence. State v. 
Lynch, 300 N.C. 534, 551, 268 S.E.2d 161, 171 (1980). These principles 
apply not only to ordinary jury arguments, but also to arguments 
made at the close of the sentencing phase in capital cases. State v. 
Johnson, 298 N.C. 355, 369, 259 S.E.2d 752, 761. 


In the instant case, during the sentencing phase closing argu- 
ments, the prosecutor argued that one of defendant’s motives in 
killing the victim was to prevent the victim from testifying against 
him. Defendant contends that this argument placed before the jury an 
additional aggravating circumstance. Next, the prosecutor, after 
showing the jury a picture of the victim dressed in a tuxedo, argued, 
“And, another thing about this picture, look at his hands. He had the 
most beautiful hands. And, we had to cut them off to find out who he 
was.” Next, the prosecutor argued to the jury that defendant had been 
given the benefit of two lawyers to ask the jury not to return the death 
penalty, while the victim did not have the benefit of a trial or of any- 
one begging defendant to spare the victim's life. Finally, the prosecu- 
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tor asked the jury, “Can you imagine the devastation of that knock on 
the door that [the victim’s mother] told you about with a law 
enforcement officer standing there? Can you imagine that?” 


Defendant failed to object to any of the comments made by the 
prosecutor which are now assigned as error, and the trial court did 
not intervene ex mero motu. However, as we have said before: “[O]ur 
appellate courts may, in the absence of an objection by the defendant, 
review a prosecutor’s argument to determine whether the argument 
was so grossly improper that the trial court committed reversible 
error in failing to intervene ex mero motu to correct the error.” State 
v. Williams, 317 N.C. 474, 482, 346 S.E.2d 405, 410 (1986). After care- 
fully reviewing the prosecutor’s argument in its entirety, we conclude 
that it was not so grossly improper as to have necessitated interven- 
tion ex mero motu by the trial court. Accordingly, we reject defend- 
ant’s eighth argument. 


[10] In his ninth argument, defendant contends that the trial court 
erred in denying his motion to suppress his statement to police, 
which defendant alleges was made in violation of his state and federal 
constitutional rights. 


Before defendant was Mirandized, he gave police officers three 
conflicting statements concerning the night in question. Thereafter, 
officers told defendant that they wanted to hear the complete truth. 
At that point, defendant signed a written waiver of his Miranda rights 
and dictated a thirteen-page statement which was introduced against 
him at trial. Defendant contends that, after having given his three 
statements to the police confessing to murder, any reasonable man 
would be aware that he had confessed to murder and would know 
that the logical and inevitable consequence of his confession is that 
he would be immediately arrested. Defendant contends that officers 
obtained the final Mirandized statement by building on the earlier 
tainted ones. 


Miranda warnings are required prior to questioning only if one is 
in custody or has been deprived of one’s freedom of action in a sig- 
nificant way. Miranda v. Arizona, 384 U.S. 436, 444, 16 L. Ed. 2d 694, 
706 (1966); State v. Perry, 298 N.C. 502, 506, 259 S.E.2d 496, 499 
(1979). The test for whether a person is in custody for Miranda pur- 
poses is whether a reasonable person in the suspect’s position would 
feel free to leave or compelled to stay. State v. Torres, 330 N.C. 517, 
412 §.E.2d 20 (1992). 
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In the instant case, defendant filed a motion during his first trial 
to suppress his statement made to police on 31 August 1990. 
Defendant's motion was heard by Judge Rousseau, who conducted an 
extensive suppression hearing. Judge Rousseau made detailed find- 
ings of fact concerning the several interviews defendant had with var- 
ious law enforcement and investigative officers. Based on these find- 
ings, Judge Rousseau concluded that, with regard to “any statement 
the Defendant made prior to [his Mirandized statement], he was not 
in custody; that he was free to leave, and [that the statement] is 
admissible into evidence if the State so desires.” The court also con- 
cluded that defendant’s statement of 31 August 1990 “was freely, vol- 
untarily, and knowingly given without any promise of reward, and 
that... after being advised of his rights, and stating that he did not 
want an attorney, that that statement is admissible in the trial of this 
case.” Accordingly, Judge Rousseau denied defendant’s motion to 
suppress defendant’s statement. 


After this Court granted defendant a new trial, defendant again 
filed a motion to suppress the same statement. On 14 June 1994, 
Judge W. Douglas Albright denied the motion, relying on Judge 
Rousseau’s denial of defendant’s motion to suppress entered at 
defendant’s first trial. However, on 15 June 1994, Judge Albright 
entered an order denying defendant’s motion to suppress on the 
ground that defendant 


made an insufficient showing to satisfy the Court that such addi- 
tional pertinent facts ha[d] been discovered by the Defendant 
which he could not have discovered with reasonable diligence 
before the determination of the motion by Judge Rousseau, which 
would warrant the Court permitting the Defendant to renew the 
Motion to Suppress, which was the subject of an extensive voir 
dire... and full inquiry by Judge Rousseau, who made findings of 
fact and conclusions of law. 


“A trial court’s findings of fact are binding on appeal when sup- 
ported by competent evidence.” State v. Rose, 335 N.C. 301, 333, 439 
S.E.2d 518, 536, cert. denied, — U.S. —., 129 L. Ed. 2d 883 (1994). In 
the instant case, Judge Rousseau found as fact that the defendant 
agreed to talk with law enforcement officers and agreed to go to the 
Sheriff's Department; that defendant drove to the Sheriff’s 
Department, accompanied by his friend, Eddie Atkins; that when 
defendant arrived, he spoke with three law enforcement officers; that 
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the officers thanked defendant for coming to the Sheriff's Department 
and told defendant that he was not under arrest and was free to leave 
at any time; that the officers spoke to defendant for approximately 
forty minutes, during which time defendant told three different sto- 
ries about what happened on the night in question; that, thereafter, 
defendant went to the bathroom alone; that, after defendant returned 
from the bathroom, the officers asked defendant if he would tell the 
truth, and defendant said that he would; that defendant was then 
advised of his Miranda rights, and defendant signed a written waiver 
of those rights; and that defendant was given a drink and cigarettes 
throughout the interview. Because these findings of fact are sup- 
ported by the evidence and the findings support the trial court’s con- 
clusion of law, we cannot disturb the trial court’s ruling. Therefore, 
we conclude that defendant was not in custody at the time of his pre- 
arrest statements to law enforcement officers and that Miranda 
warnings were not required. See State v. Phipps, 331 N.C. 427, 418 
S.E.2d 178 (1992) (defendant not in custody when he went to police 
station on his own, was permitted to return home, and later agreed to 
take a polygraph test); State v. Martin, 294 N.C. 702, 242 S.E.2d 762 
(1978) (defendant not in custody when he voluntarily went to the 
police station and made a statement, and police officers returned him 
to his home afterwards); see also State v. Bromfield, 332 N.C. 24, 37, 
418 S.E.2d 491, 498 (1992) (no seizure where defendant agreed to 
accompany officers to the police station, was not handcuffed, was 
told there were no charges against him and that he was free to go, 
went unescorted to the snack bar and rest rooms, and acknowledged 
that based upon prior experiences, he could not be coerced into talk- 
ing with officers); State v. Johnson, 317 N.C. 348, 369, 346 S.E.2d 596, 
609-10 (1986) (no Seizure where defendant agreed to accompany offi- 
cers to the police station, was not frisked, was given cigarettes and 
coffee, and was allowed to go unescorted to the bathroom and to 
make telephone calls). Accordingly, we hold that defendant was not 
seized for Fourth Amendment purposes and that the trial court did 
not err in denying defendant’s motion to suppress. 


[11] In his tenth argument, defendant contends that the trial court 
erred by unduly restricting his voir dire of prospective jurors, 
thereby preventing him from making effective use of his peremptory 
challenges and violating his constitutional rights. Defendant argues 
that he should have been allowed to inquire of potential jurors 
whether they would vote their conscience even if the vote was eleven 
to one against them. 
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During voir dire, defendant attempted to ask jurors whether, if 
they thought all the evidence and all the factors supported voting for 
life imprisonment, they would vote for life imprisonment even if 
eleven other jurors felt that death was appropriate. The trial court 
sustained the State’s objection. Defendant contends that his question 
mirrors the law of North Carolina that “[n]o juror should surrender 
his honest conviction as to the weight or effect of the evidence solely 
because of the opinion of his fellow jurors, or for the mere purpose of 
returning a verdict.” N.C.G.S. § 15A-1235(b)(4) (1988). 


In State v. Jones, 339 N.C. 114, 451 S.E.2d 826 (1994), we 
addressed a similar question. The trial court did not allow the defend- 
ant to ask jurors how they would react if, during deliberations, they 
were the only juror on a particular side of an issue. In concluding that 
the trial court’s ruling was proper, we said that the question was 
“intended to elicit from the jurors how they would vote under a par- 
ticular set of given facts. Such questions tend to cause jurors to 
pledge themselves to a decision in advance of the evidence to be pre- 
sented and are therefore improper.” /d. at 135, 451 S.E.2d at 835-36. 


In the instant case, the question was improper because it 
attempted to place the jurors in a hypothetical situation of being 
deadlocked eleven to one. The trial court did not abuse its discretion 
by sustaining the State’s objection to defendant’s hypothetical ques- 
tion which tended to stake out jurors to a certain position. 
Accordingly, we reject defendant’s tenth argument. 


[12] In his eleventh argument, defendant contends that the trial 
court violated his due process rights to a fair trial and a reliable sen- 
tencing proceeding by allowing the State to introduce a number of 
gruesome photographs of the victim’s body in a state of advanced 
decomposition. The photographs included those taken at the scene 
after the victim’s body was retrieved from the river as well as pho- 
tographs taken at the victim’s autopsy. Defendant contends these 
photographs were inflammatory due to the advanced state of decom- 
position brought on by the ravages of decomposition in water with 
attendant damages by fish and other river scavengers. We disagree 
that the showing of the photographs violated defendant’s right to a 
fair trial and reliable capital sentencing proceeding. 


The photographs in question depicted the location of the body 
when it was discovered and the condition of the body when found, 
including the ropes still tied to the body. The State argues that the 
photographs were admissible as illustrative of the pathologist’s testi- 
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mony with regard to the condition of the victim’s body when found 
and the wounds it had sustained. We agree with the State. 


This Court has stated that “[p]hotographs of homicide victims 
are admissible at trial even if they are ‘gory, gruesome, horrible, 
or revolting, so long as they are used by a witness to illustrate his 
testimony and so long as an excessive number of photographs are 
not used solely to arouse the passions of the jury.’” State v. 
Thompson, 328 N.C. 477, 491, 402 S.E.2d 386, 394 (1991) (quoting 
State v. Murphy, 321 N.C. 738, 741, 365 S.E.2d 615, 617 (1988)). 


State v. Rose, 335 N.C. 301, 319, 439 S.E.2d 518, 528. 


In State v. Lee, 335 N.C. 244, 278-79, 439 $.E.2d 547, 565, cert. 
denied, —— U.S. —-, 130 L. Ed. 2d 162 (1994), we said, “Where the vic- 
tim’s identity and the cause of his or her death are uncontroverted, a 
trial court may nevertheless allow in evidence photographs showing 
the condition of the body and its location when found.” 


The photographs at issue depicted the victim’s hog-tied body in 
an advanced state of decomposition. The photographs also purported 
to depict the location where the body was found. Although the vic- 
tim’s identity and the cause of his death were not in dispute, these 
photographs showed the circumstances of his death which were rele- 
vant to the issues to be determined in defendant’s trial and capital 
sentencing proceeding. We find no error in admitting these pho- 
tographs into evidence. Accordingly, we reject defendant’s eleventh 
argument. 


[13] In his twelfth argument, defendant contends that his constitu- 
tional rights were violated by the prosecutor’s gender-biased exercise 
of peremptory challenges. Defendant argues, essentially, that the 
prosecution’s exercise of eight of twelve peremptory challenges 
against women makes a prima facie case of gender discrimination. In 
this instance, we conclude that defendant has not made a prima facie 
case demonstrating that the State exercised its peremptory chal- 
lenges on the basis of gender. 


The United States Supreme Court has held that the Equal 
Protection Clause of the Fourteenth Amendment governs the exer- 
cise of peremptory challenges by a prosecutor in a criminal trial. 
Batson v. Kentucky, 476 U.S. 79, 89, 90 L. Ed. 2d 69, 82 (1986). The 
Supreme Court has stated that “[i]Jntentional discrimination on the 
basis of gender by state actors violates the Equal Protection Clause, 
particularly where . .. the discrimination serves to ratify and perpet- 
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uate invidious, archaic, and overbroad stereotypes about the relative 
abilities of men and women.” J.E.B. v. Alabama ex rel. T.B., 511 U.S. 
127, —-, 128 L. Ed. 2d 89, 98 (1994). Thus, the Supreme Court said, 
“the Equal Protection Clause prohibits discrimination in jury selec- 
tion on the basis of gender, or on the assumption that an individual 
will be biased in the particular case for no reason other than the fact 
that the person happens to be a woman or happens to be a man.” Id. 
at —-, 128 L. Ed. 2d at 107. 


As with race-based Batson claims, a party alleging gender dis- 
crimination must make a prima facie showing of intentional or pur- 
poseful discrimination before the party exercising the peremptory 
challenge is required to explain the basis for the strike. Jd. at —-, 128 
L. Ed. 2d at 106-07. Once the defendant makes his prima facie show- 
ing, the burden shifts to the State to come forward with a neutral 
explanation for having peremptorily challenged those jurors. Batson, 
476 U.S. at 97, 90 L. Ed. 2d at 88. This Court has applied these princi- 
ples and has permitted a third step in the analysis, specifically, that of 
allowing a defendant to introduce evidence that the State’s explana- 
tions are merely a pretext. State v. Robinson, 330 N.C. 1, 16, 409 
S.E.2d 288, 296 (1991). 


A party objecting on constitutional grounds to the challenge to a 
venireperson on the basis of gender establishes a prima facie case of 
purposeful discrimination first by showing that the peremptory chal- 
lenge was exercised against a member of a constitutionally cogniz- 
able group. See Batson, 476 U.S. at 96, 90 L. Ed. 2d at 87. Second, the 
party must demonstrate that this fact “and any other relevant circum- 
stances raise an inference” that the offending party challenged the 
venireperson because of his or her group membership. Jd. The bur- 
den then shifts to the offending party to articulate a nondiscrimina- 
tory reason related to the particular case to be tried for challenging 
the juror. /d. at 98, 90 L. Ed. 2d at 88. The trial court’s findings regard- 
ing purposeful discrimination in the jury selection process are find- 
ings which we will not set aside unless clearly erroneous. Id. at 98 
n.21, 90 L. Ed. 2d at 89 n.21; United States v. Power, 881 F.2d 733, 739 
(9th Cir. 1989). 


In the instant case, this issue arose at the point in the jury selec- 
tion process when ten women and no men had been seated on the 
jury, and defendant had peremptorily challenged four women. The 
State had peremptorily challenged eight women. Defendant does not 
argue, and we cannot find, any factor other than the proportion of 
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women challenged by the prosecutor to support his contention that 
the peremptory challenges were exercised solely on the basis of gen- 
der. The proportion of women challenged by the prosecutor in this 
case, standing alone, is insufficient to establish a prima facie case of 
gender discrimination. Under these circumstances, we conclude that 
defendant failed to carry his burden of establishing a prima facie 
case of gender discrimination in the prosecutor’s exercise of her 
peremptory challenges. Accordingly, we reject defendant’s twelfth 
argument. 


[14] In his thirteenth argument, defendant contends that his due 
process rights were violated when the court allowed the district attor- 
ney to secure a pledge from jurors that they could return the death 
penalty in this case “without hesitation.” 


During the jury selection process, the prosecutor asked virtually 
every prospective juror whether she or he could, if she or he deter- 
mined the death penalty to be appropriate, return a recommendation 
of a sentence of death “without hesitation.” Defendant did not object 
to these questions by the prosecutor. Nevertheless, defendant now 
contends that the prosecutor staked out virtually every juror as to the 
ultimate issue in this case by asking for no less than a pledge from 
each juror that he or she could and would deliver the death penalty 
without hesitation. Any doubt about the prosecutor’s intention, 
defendant contends, was dispelled in her closing argument in the 
penalty phase: 


And, I think without exception, during our jury selection process, 
I asked each and every one of you, if you go back there and you 
deliberate, and determine together with the rest of the Jury 
whether that [sic] the death penalty is appropriate, can you come 
back into this courtroom and announce that without hesitation. 
Each of you assured me you could. 


Defendant argues that to allow the State to secure and play off such 
a pledge is a fundamental denial of his right to secure a fair trial and 
impartial jury. 


Because defendant did not object to the questions or the prose- 
cutor’s argument to which he now assigns error, we shall consider 
defendant’s argument under the plain error rule. See State v. Reeves, 
337 N.C. 700, 729-30, 448 S.E.2d 802, 815 (1994), cert. denied, — U.S. 
—, 131 L. Ed. 2d 860 (1995). We believe that a reasonable interpre- 
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tation of the prosecutor’s question is whether the juror could recom- 
mend the death penalty if she or he found that the aggravating cir- 
cumstances outweighed the mitigating circumstances and that the 
prosecutor’s argument was intended only to remind jurors of their 
duty during the capital sentencing proceeding to recommend a sen- 
tence of death if the evidence supported this recommendation. 
Clearly, the jurors’ understanding of their responsibilities was not 
diminished by the prosecutor’s questions and argument, and no fun- 
damental right to a fair trial was denied. We conclude that neither the 
prosecutor’s questions nor jury argument were so grossly improper or 
egregious as to require the trial court to intervene in the absence of 
an objection by defense counsel. Accordingly, we reject defendant’s 
thirteenth argument. 


[15] In his fourteenth argument, defendant contends that the trial 
court erred in allowing the prosecutor to ask defendant’s witnesses 
questions designed to imply that defendant was a person of bad and 
violent character when no issue existed as to his character for vio- 
lence prior to the time the question was asked. 


During cross-examination of defendant’s mother in the penalty 
phase of defendant’s trial, the prosecutor asked defendant’s mother if 
she was aware that defendant had broken his wife’s arm. Defendant’s 
objection was overruled. 


Cross-examination as to defendant’s specific violent acts of 
conduct is not admissible unless it is introduced to rebut a pertinent 
trait of character when offered first by defendant. State v. Lynch, 334 
N.C. 402, 482 S.E.2d 349 (1993). In the instant case, defendant con- 
tends that he never offered any evidence that he loved his wife or that 
he was a nonviolent person toward his wife or anyone else. 
Therefore, defendant argues that the prosecutor was not entitled to 
cross-examine defendant’s mother on this issue since there was no 
evidence to rebut. 


In State v. Warren, we said: 


Generally, much latitude is given counsel on cross-examina- 
tion to test matters related by a witness on direct examination. 
State v. Burgin, 313 N.C. 404, 329 S.E.2d 653 (1985). The scope of 
cross-examination is subject to two limitations: (1) the discretion 
of the trial court; and (2) the questions offered must be asked in 
good faith. State v. Dawson, 302 N.C. 581, 585, 276 S.E.2d 348, 351 
(1981). 
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Warren, 327 N.C. 364, 373, 395 S.E.2d 116, 121-22 (1990). In the instant 
case, defendant does not argue that the question asked of his mother 
was asked in bad faith. We conclude that the trial court did not abuse 
its discretion in permitting defendant’s mother to answer the ques- 
tion, over defendant’s objection, on cross-examination. Accordingly, 
we reject defendant’s fourteenth argument. 


PRESERVATION ISSUES 


Defendant raises ten additional arguments which he concedes 
have been decided against him by this Court: (1) the trial court vio- 
lated defendant’s due process rights by denying his motion to inform 
jurors of parole eligibility; (2) the trial court’s instructions defining 
the burden of proof applicable to mitigating circumstances violated 
defendant’s rights because they used the inherently ambiguous and 
vague terms “satisfaction” and “satisfy” to define the burden of proof, 
thus permitting jurors to establish for themselves the legal standard 
to be applied to the evidence; (8) the trial court’s instructions that 
permitted jurors to reject submitted mitigation on the basis that it had 
no mitigating value violated defendant’s constitutional rights; (4) the 
trial court violated defendant’s constitutional rights by denying him 
the right to further question potential jurors after they indicated they 
were opposed to the death penalty; (5) the trial court committed 
reversible constitutional error by submitting to the jury the “espe- 
cially heinous, atrocious, or cruel” aggravating circumstance based 
upon instructions that failed adequately to limit the application of 
this inherently vague and overbroad circumstance; (6) the trial 
court’s use of the term “may” in instructing on sentencing issues three 
and four violated defendant’s rights in that it made consideration of 
proven mitigation discretionary with jurors; (7) the trial court’s 
instruction to the jury that it must find both instances of conduct, that 
defendant shot an animal and fought in school, in order to find the 
statutory mitigating circumstance of no significant criminal activity 
violated defendant’s rights; (8) the trial court erred in instructing the 
jury that the first four submitted mitigating circumstances were statu- 
tory and the rest nonstatutory, implying that the statutory circum- 
stances were more important or carried more weight; (9) the trial 
court violated defendant’s due process rights by denying his motion 
to inform jurors of parole eligibility; and (10) defendant’s due process 
rights and right to a reliable capital sentencing proceeding were vio- 
lated because the State’s death penalty scheme is unconstitutional. 


Defendant raises these issues for the purpose of permitting this 
Court to reexamine its prior holdings and also for the purpose of pre- 
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serving them for any possible further judicial review of this case. We 
have carefully considered defendant's arguments on these issues and 
find no compelling reason to depart from our prior holdings. 
Accordingly, we reject these assignments of error. 


PROPORTIONALITY REVIEW 


[16] Having concluded that defendant’s trial and separate capital 
sentencing proceeding were free of prejudicial error, we turn to the 
duties reserved by N.C.G.S. § 15A-2000(d)(2) exclusively for this 
Court in capital cases. It is our duty in this regard to ascertain: 
(1) whether the record supports the jury’s findings of the aggravating 
circumstances on which the sentence of death was based; 
(2) whether the death sentence was entered under the influence of 
passion, prejudice, or other arbitrary consideration; and (3) whether 
the death sentence is excessive or disproportionate to the penalty 
imposed in similar cases, considering both the crime and defendant. 
N.C.G.S. § 15A-2000(d)(2). 


In the instant case, the jury found defendant guilty of first-degree 
murder under the theory of malice, premeditation, and deliberation, 
as well as under the felony murder rule. It also convicted defendant 
of first-degree kidnapping. The trial court submitted two aggravating 
circumstances to the jury: that the murder was committed while 
defendant was engaged in the commission of a kidnapping, N.C.G.S. 
§ 15A-2000(e)(5), and that the murder was especially heinous, atro- 
cious, or cruel, N.C.G.S. § 15A-2000(e)(9). The jury found both aggra- 
vating circumstances to exist.! After thoroughly examining the 
record, transcripts, and briefs in the present case, we conclude that 
the record fully supports the two aggravating circumstances found by 
the jury. Further, we find no indication that the sentence of death in 
this case was imposed under the influence of passion, prejudice, or 
any other arbitrary consideration. We must turn then to our final 
statutory duty of proportionality review. 


In our proportionality review, it is proper to compare the pres- 
ent case with other cases in which this Court has concluded that 
the death penalty was disproportionate. State v. McCollum, 334 N.C. 
208, 240, 483 S.E.2d 144, 162 (1993), cert. denied, —— U.S. —, 129 


1. Of the four statutory mitigating circumstances, two were found to exist by one 
or more members of the jury. Of the twelve nonstatutory mitigating circumstances, five 
were found to exist by one or more members of the jury. The catchall mitigating cir- 
cumstance was not found to exist by any member of the jury. 
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L. Ed. 2d 895 (1994). We have found the death penalty disproportion- 
ate in seven cases. State v. Benson, 323 N.C. 318, 372 S.E.2d 517; State 
v. Stokes, 319 N.C. 1, 352 $.E.2d 653 (1987); State v. Rogers, 316 N.C. 
203, 341 S.E.2d 713 (1986), overruled on other grounds by State v. 
Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988); State v. Young, 312 
N.C. 669, 325 S.E.2d 181 (1985); State v. Hill, 311 N.C. 465, 319 S.E.2d 
163 (1984); State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983); 
State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983). We conclude that 
this case is not substantially similar to any case in which this Court 
has found the death penalty disproportionate. 


In State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170, the trial 
court submitted and the jury found two aggravating circumstances: 
that the murder was especially heinous, atrocious, or cruel, N.C.G.S. 
§ 15A-2000(e)(9), and that the murder was part of a course of conduct 
in which the defendant was engaged which included the commission 
by the defendant of other crimes of violence against another person 
or other persons, N.C.G.S. § 15A-2000(e)(11). The defendant had 
pointed a gun at the victim and taunted him for some two to three 
minutes before finally shooting him. Of importance to the Court in 
finding the death sentence disproportionate was that defendant 
immediately secured medical attention for the victim, directing the 
driver of the car to the hospital. 309 N.C. at 694, 309 S.E.2d at 182-83. 
By contrast, in the present case, the defendant tortured the victim for 
several hours before finally shooting him in the neck. Furthermore, 
defendant here did not seek medical attention for the victim. Instead, 
defendant threw the victim’s hog-tied body into the Yadkin River after 
removing the two cinder blocks he had tied around the victim’s neck 
since he could not lift the body with the cinder blocks tied to it. 


In only one case where we have found the death penalty dispro- 
portionate, State v. Young, 312 N.C. 669, 325 $.E.2d 181, were multi- 
ple aggravating circumstances found to exist. State v. Gibbs, 335 
N.C. 1, 73, 486 $.E.2d 321, 362-63 (1993), cert. dented, —— U.S. —, 
129 L. Ed. 2d 881 (1994). In Young, this Court focused on the jury’s 
failure to find either the especially heinous, atrocious, or cruel aggra- 
vating circumstance, N.C.G.S. § 15A-2000(e)(9), or the course of con- 
duct aggravating circumstance, N.C.G.S. § 15A-2000(e)(11). Jd. In the 
instant case, however, the especially heinous, atrocious, or cruel cir- 
cumstance was one of the two aggravating circumstances found by 
the jury. 
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It is also proper to compare this case to those where the death 
sentence was found proportionate. McCollum, 334 N.C. at 244, 433 
S.E.2d at 164. Although we have repeatedly stated that we review all 
of the cases in the pool when engaging in our statutory duty, it is 
worth noting again that “we will not undertake to discuss or cite all 
of those cases each time we carry out our duty.” Jd. It suffices to say 
here that we conclude the present case is similar to certain cases in 
which we have found the death sentence proportionate. 


The aggravating circumstances found in this case have been pres- 
ent in other cases where this Court has found the sentence of death 
proportionate. See State v. Robinson, 342 N.C. 74, 463 S.E.2d 218 
(1995) (the trial court submitted and the jury found two aggravating 
circumstances: that the murder was committed while defendant was 
engaged in the commission of or attempting to commit robbery with 
a firearm and first-degree kidnapping, N.C.G.S. § 15A-2000(e)(5), and 
that the murder was especially heinous, atrocious, or cruel, N.C.G.S. 
§ 15A-2000(e)(9)), cert. dented, —— U.S. —_, —— L. Ed. 2d —, 64 
U.S.L.W. 3763 (1996); State v. Frye, 341 N.C. 470, 461 S.E.2d 664 
(1995) (the trial court submitted and the jury found two aggravat- 
ing circumstances: that the murder was committed while defend- 
ant was engaged in a robbery with a dangerous weapon, N.C.G.S. 
§ 15A-2000(e)(5), and that the murder was especially heinous, 
atrocious, or cruel, N.C.G.S. § 15A-2000(e)(9)), cert. denied, —— U.S. 
—, 134 L. Ed. 2d 526 (1996); State v. Simpson, 341 N.C. 316, 462 
S.E.2d 191 (1995) (the trial court submitted and the jury found two 
aggravating circumstances: that the murder was committed while 
defendant was engaged in the commission of a robbery, N.C.G.S. 
§ 15A-2000(e)(5), and that the murder was especially heinous, atro- 
cious, or cruel, N.C.G.S. § 15A-2000(e)(9)), cert. denied, —~ U.S. —, 
134 L. Ed. 2d 194 (1996). In fact, in State v. Bacon, 337 N.C. 66, 446 
S.E.2d 542 (1994), cert. denied, —— U.S. —, 1380 L. Ed. 2d 1083 
(1996), this Court noted that it has affirmed death sentences based on 
four of the eleven aggravating circumstances when only one aggra- 
vating circumstance was submitted to and found by the jury. The 
(e)(5) and (e)(9) aggravating circumstances found by the jury in the 
instant case are among these four aggravating circumstances. /d. at 
110 n.8, 446 S.E.2d at 566 n.8. 


After comparing this case to other roughly similar cases as to the 
crime and the defendant, we conclude that this case has the charac- 
teristics of first-degree murders for which we have previously upheld 
the death penalty as proportionate. Accordingly, we cannot conclude 
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that defendant’s death sentence is excessive or disproportionate. We 
hold that defendant received a fair trial and capital sentencing pro- 
ceeding, free of prejudicial error. 


NO ERROR. 


STATE OF NORTH CAROLINA v. RAYMOND DAYLE ROWSEY 


No. 490A93 
(Filed 31 July 1996) 


1. Jury § 227 (NCI4th)— capital murder—jury selection— 
death qualification—equivocal answers 


There was no error in a capital murder prosecution in grant- 
ing the State’s motion to excuse for cause a prospective juror 
where the record shows that the prospective juror gave equivocal 
and conflicting answers about whether he would be able to set 
aside his own beliefs with respect to the death penalty and left 
the impression that he would be unable to fairly and impartially 
follow the law. 


Am Jur 2d, Jury §§ 191, 192, 228. 


Comment Note.—Beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


2. Evidence and Witnesses § 3218 (NCI4th)— capital mur- 
der—testimony by accomplice—inconsistent with plea 
bargain—issue of credibility 

The trial court in a capital murder prosecution properly 
denied defendant’s motion to prohibit an accomplice from testi- 
fying that he did not plan or participate in the killing or the rob- 
bery. Although defendant contended that this was inconsistent 
with the accomplice’s guilty plea and that this amounted to 
presenting false testimony to the jury, defendant failed to show 
that any of the accomplice’s testimony was false or that the 
State knowingly and intentionally used false testimony to ob- 
tain defendant’s conviction. Any inconsistency in the testimony 
with guilt or with the plea agreement is relevant to credibil- 
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ity and defendant had ample opportunity to cross-examine the 
accomplice. 


Am Jur 2d, Evidence § 1485; Homicide §§ 345, 429; Trial 
§§ 504, 821, 822, 1362, 1363, 1401. 


Necessity of, and prejudicial effect of omitting, cau- 
tionary instruction to jury as to accomplice’s testimony 
against defendant in federal criminal trial. 17 ALR Fed. 
249. 


. Criminal Law § 468 (NCI4th)— capital murder—prosecu- 


tor’s argument—State’s witness as accomplice 


There was no plain error in a capital murder prosecution 
where the prosecutor stated in his closing argument that a State’s 
witness, Steele, was defendant’s accomplice. When viewed in 
context, the prosecutor’s argument was not that Steele’s mere 
presence at the scene of the crime showed that he was guilty of 
the crimes, but explained that the prosecutor entered into a plea 
bargain with Steele because defendant was more culpable and 
Steele’s testimony was necessary to prove beyond a reasonable 
doubt that defendant shot the victim. 


Am Jur 2d, Evidence § 1485; Trial §§ 504, 821, 822, 
1362, 1363, 1401. 


Necessity of, and prejudicial effect of omitting, cau- 
tionary instruction to jury as to accomplice’s testimony 
against defendant in federal criminal trial. 17 ALR Fed. 
249, 


. Criminal Law § 830 (NCI4th)— capital murder—instruc- 


tions—accomplice testimony 


There was no plain error in a capital murder prosecution 
where defendant argued that the court’s instruction on accom- 
plice testimony was not supported by the evidence, validated the 
prosecutor’s notion that the accomplice, Steele, was guilty based 
either on actions after the fact or on a failure to act theory, and 
constituted an expression of opinion by the trial judge. The issue 
was not whether Steele was guilty, but whether his version of 
what occurred was credible and the trial court correctly 
instructed the jury to carefully scrutinize his testimony. 


Am Jur 2d, Trial §§ 1225. 
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Necessity of, and prejudicial effect of omitting, cau- 
tionary instruction to jury as to accomplice’s testimony 
against defendant in federal criminal trial. 17 ALR Fed. 
249. 


. Criminal Law § 1355 (NCI4th)— capital sentencing—miti- 
gating circumstances—no significant history of prior crim- 
inal activity—submitted over defendant’s objection 


The trial court did not err in a capital murder prosecution by 
submitting over defendant’s objection the statutory mitigating cir- 
cumstance that defendant had no significant history of prior crim- 
inal activity where defendant was convicted of two counts of lar- 
ceny seven months before the shooting, fifteen counts of injury to 
property less than two years before the shooting, an alcoholic 
beverage violation less than two years before the shooting, ille- 
gally possessed marijuana on the day of the shooting, illegally 
concealed the murder weapon on his person on a number of occa- 
sions prior to the shooting, and participated in a breaking and 
entering of a church. Defendant’s convictions consisted primarily 
of property crimes, he did not have any felony convictions, and 
there was no evidence of any prior violent criminal activity. A 
rational juror could conclude that defendant did not have a sig- 
nificant history of prior criminal activity at the time of the mur- 
der. N.C.G.S. § 15A-2000(f)(1). 


Am Jur 2d, Trial §§ 841, 1760. 


. Criminal Law § 1321 (NCI]4th)— capital sentencing—Issue 
Four—unanimity 


There was no plain error in a capital sentencing proceeding in 
instructing the jury that it must be unanimous in its answer to 
Issue Four on the Issues and Recommendation as to Punishment 
form. The jury sent a written inquiry to the trial court asking 
whether Issue Four had to be unanimous either way and the trial 
court informed the jury that the verdict had to be unanimous for 
yes and unanimous for no. This Court has recently considered 
and rejected defendant’s argument in State v. McLaughlin, 341 
N.C, 426. 


Am Jur 2d, Trial §§ 1077 et seq. 


Requirement of jury unanimity as to mode of commit- 
ting crime under statute setting forth the various modes by 
which offense may be committed. 75 ALR4th 91. 
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Supreme Court’s views on constitutionality of death 
penalty and procedures under which it is imposed. 51 
L. Ed. 2d 886. 


. Criminal Law § 1300 (NCI4th)— capital sentencing— 


alleged errors in guilt-innocence phase—not prejudicial in 
sentencing phase 


There was no prejudice in a capital sentencing proceeding 
where the court had denied defendant’s pretrial motion in limine 
asking the court to prevent an accomplice, Steele, from testifying; 
had failed to intervene ex mero motu during the prosecutor’s 
guilt-innocence phase closing arguments; and had instructed the 
jury that there was evidence that Steele was an accomplice and 
that the testimony of an accomplice should be examined with 
care and caution. 


Am Jur 2d, Evidence § 1485; Homicide §§ 345, 429; Trial 
§§ 504, 821, 822, 1362, 1363, 1401. 


Necessity of, and prejudicial effect of omitting, cau- 
tionary instruction to jury as to accomplice’s testimony 
against defendant in federal criminal trial. 17 ALR Fed. 
249. 


. Criminal Law § 912 (NCI 4th)— capital murder—jury poll— 


emotional juror 


A defendant in a capital murder trial was not entitled to a 
new trial where the trial court polled each juror after the sen- 
tencing recommendation was read, one juror first did not 
respond, then became emotional, then responded “Yes” to ques- 
tions as to whether she had an answer and whether that answer 
was yes. Although defendant contends that the juror’s response 
was ambiguous in that the second yes may have meant that she 
had an answer to the court’s previous question, the trial court 
properly conducted the individual jury poll mandated by N.C.G.S. 
§ 15A-2000(b), properly presented this juror with the question of 
whether she concurred with the verdict, there is no evidence that 
her response was coerced by any of the parties present, and the 
parties at the time did not indicate that the juror’s answer was 
ambiguous despite being asked by the court whether they had 
anything else regarding the juror poll. The juror’s emotional 
response and initial hesitation to answer is not sufficient to show 
that she did not assent to the verdict. This was the sixth juror to 
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be polled; a reasonable juror in this situation would have under- 
stood that the trial court’s final question was referring to the crit- 
ical question of whether she assented to the verdict. 


Am Jur 2d, Trial §§ 1766, 1770. 


Juror’s reluctant, equivocal, or conditional] assent to 
verdict, on polling, as ground for mistrial or new trial in 
criminal case. 25 ALR3d 1149. 


. Criminal Law § 1363 (NCI4th)— capital sentencing—defin- 


ition of evidence—defendant’s demeanor 


There was no plain error in a capital sentencing hearing in the 
instruction that evidence “is what came from that witness stand 
there subject to oath and cross-examination.” Although defend- 
ant contends that this instruction precluded the jury from con- 
sidering defendant’s demeanor in the courtroom, defendant did 
not request a nonstatutory mitigating circumstance that his 
demeanor in the courtroom demonstrated remorse; the trial court 
submitted the catchall mitigating circumstance, which allows the 
jury to find that a defendant’s demeanor at trial showed regret or 
remorse or otherwise had mitigating value; viewed in context, the 
complained-of instruction did not improperly instruct the jury not 
to consider defendant’s demeanor; the only indication in the 
record that defendant showed any remorse at trial is the prose- 
cutor’s statement in his sentencing proceeding closing argument 
that defendant shed tears while his mother was on the stand; and 
defendant’s counsel did not argue that the jury should consider 
defendant’s demeanor to be mitigating. 


Am Jur 2d, Trial §§ 1081, 1124, 1125. 


Evidence and Witnesses § 748 (NCI 4th)— capital sentenc- 
ing—evidence withdrawn after admission over objection— 
no prejudice 

There was no prejudicial error in a capital sentencing pro- 
ceeding where the trial court overruled defendant’s objection to 
lay opinion testimony elicited by the prosecutor on cross-exami- 
nation on whether evidence concerning defendant’s childhood 
had anything to do with the murder, but reversed that the ruling 
the next day and instructed the jury to disregard the evidence. 
Given the nature of the testimony and the fact that at least one 
juror found each of the nonstatutory mitigating circumstances 
related to defendant’s childhood home life, the trial court’s 
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instruction was sufficient to cure any prejudice suffered by 
defendant. 


Am Jur 2d, Expert and Opinion Evidence §§ 53, 54, 166, 
167, 170. 


Comment Note.—Ability to see, hear, smell, or other- 
wise sense, as proper subject of opinion by lay witness. 10 
ALR3d 258. 


Construction and application of Rule 701 of Federal 
Rules of Evidence providing for opinion testimony by 
lay witnesses under certain circumstances. 44 ALR Fed. 
919. 


Evidence and Witnesses § 2783 (NCI4th)— capital sen- 
tencing—prosecutor’s comment—curative instruction—no 
prejudice 


There was no prejudicial error in a capital sentencing pro- 
ceeding where defendant’s brother testified that defendant had “a 
big heart,” the prosecutor said that he was sure the victim’s 
mother appreciated that, and the trial court sustained defendant’s 
objection. Sustaining an objection and issuing curative instruc- 
tions cures any prejudice due to the jury’s exposure to incompe- 
tent evidence, and the same rule applies when defendant con- 
tends that a question by a prosecutor was prejudicial. Here the 
court promptly sustained defendant’s objection and defendant 
did not request any curative instructions. 


Am Jur 2d, Trial §§ 428, 466, 470. 


Criminal Law § 1373 (NCI4th)— death sentence—not 
disproportionate 


A sentence of death in a first-degree murder prosecution was 
not disproportionate where the jury’s finding of each of the aggra- 
vating circumstances was supported by the evidence; nothing in 
the record suggests that defendant’s death sentence was imposed 
under the influence of passion, prejudice, or any other arbitrary 
factor; this case is not sufficiently similar to any of those cases in 
which the North Carolina Supreme Court has previously found 
disproportionality to warrant a finding of disproportionality in 
this case; and this case is most analogous to cases in which the 
Court has held the death penalty not to be disproportionate. The 
most significant distinguishing features of this case are the killing 
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of a lone employee in the early morning hours and the especially 
heinous, atrocious, or cruel nature of the killing. This case rises 
to the level of cases in which the Court has approved the death 
penalty. 


Am Jur 2d, Criminal Law § 628; Trial §§ 841, 1760. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was committed for pecuniary gain, as consideration or 
in expectation of receiving something of monetary value, 
and the like—post-Gregg cases. 66 ALR4th 417. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


Supreme Court’s views on constitutionality of death 
penalty and procedures under which it is imposed. 51 
L. Ed. 2d 886. 


Justice FRYE concurring in part, dissenting In part. 


Appeal of right pursuant to N.C.G.S. § 7A-27(a) from a judgment 
imposing a sentence of death entered by Brannon, J., on 1 October 
1993 in Superior Court, Alamance County, upon a jury verdict of 
guilty of first-degree murder. Defendant’s motion to bypass the Court 
of Appeals as to an additional judgment imposed for robbery with a 
dangerous weapon was allowed on 27 March 1995. Heard in the 
Supreme Court 13 October 1995. 


Michael F. Easley, Attorney General, by David Roy Blackwell, 
Special Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Staples 
Hughes, Assistant Appellate Defender, for defendant-appellant. 


PARKER, Justice. 


Defendant was tried capitally on an indictment charging him with 
the first-degree murder of Howard Rue Sikorski (“victim”). The jury 
returned a verdict finding defendant guilty as charged on the bases of 
both premeditation and deliberation and felony murder. The jury also 
found defendant guilty of robbery with a firearm. Following a capital 
sentencing proceeding, the jury recommended that defendant be sen- 
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tenced to death for the murder; and the trial court entered judgment 
accordingly. The trial court sentenced defendant to a consecutive 
term of forty years in prison for robbery with a dangerous weapon. 
For the reasons discussed herein, we conclude that the jury selection, 
guilt-innocence phase, and capital sentencing proceeding of defend- 
ant’s trial were free from prejudicial error and that the death sentence 
is not disproportionate. 


The State’s evidence tended to show that on the evening of 
23 March 1992, defendant and his half brother, Raymond Lee 
Steele, wrestled, played cards, and listened to the radio at Steele’s 
house. The two men got bored, and they decided to walk to the 
Circle K convenience store on the corner of Chapel Hill Road and 
Mebane Street in Burlington, North Carolina, where the victim 
worked as a clerk. 


Defendant and Steele left Steele’s house at 12:30 a.m. on 24 March 
and arrived at the Circle K approximately thirty to forty minutes later. 
At the store defendant and Steele obtained change and played several 
dollars worth of video games. Defendant and Steele then went to the 
back of the store to examine the store’s rental movie display. 


Defendant asked Steele to give him some money so that he could 
buy a snack, and Steele gave defendant two dollars. Defendant 
selected one bag of M & M’s and went to the checkout counter. Upon 
learning the price, defendant returned to the candy aisle and obtained 
a second bag of M & M’s. Defendant then went back to the checkout 
counter and paid for the candy. 


At this point defendant pulled a gun out of his coat pocket and 
pointed it at the victim. The gun clicked, but it did not fire. When the 
gun clicked defendant turned towards Steele and smiled. Defendant 
told Steele that he had scared the victim with a water gun. 


Defendant then turned back towards the victim, jerked the gun 
up, and shot the victim in the face. As the victim fell to the floor and 
turned his back to defendant, defendant leaned over the counter 
and shot the victim again. Defendant then ran around the counter and 
fired at least two more shots. As the victim lay facedown on the floor, 
defendant stood over him and kicked him three or four times in the 
back of the head. 


After seeing defendant kick the victim in the back of the head, 
Steele ran out one of the store’s two doors, around the building, and 
into the parking lot. Moments later, defendant ran out the other door 
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with something underneath his arm and the gun in his hand. Together, 
defendant and Steele ran and walked back to Steele’s house. As they 
walked home, Steele asked defendant why he shot the victim. 
Defendant told Steele that he was just playing around, that he saw the 
victim reaching underneath the counter as if reaching for a gun, and 
that he thought the victim was going to shoot him so he shot the vic- 
tim instead. 


At Steele’s house defendant counted $54.00 in cash and told 
Steele that he had taken the money from the Circle K cash register. 
Upon Steele’s inquiry, defendant told Steele that he took the money in 
order to make it look like a robbery and in order to make it worth the 
while. Steele also saw four or five adult entertainment magazines, 
including Penthouse, Playboy, and Oui, in defendant’s possession. 
Defendant offered Steele half the money, but Steele declined. 
Defendant then offered and Steele accepted a two-dollar bill which 
had been taken from the Circle K cash register. 


Steele asked defendant if the victim was alive, and defendant told 
Steele that he did not know whether the victim remained alive or not. 
Defendant told Steele that he kicked the victim in an effort to ensure 
the victim’s death and that the victim was alive and gasping for breath 
when he left the scene. 


Defendant examined the murder weapon, a .25-caliber automatic 
handgun which defendant had taken from a locked trunk in the home 
of his girlfriend’s mother, and indicated that it was dirty. Defendant 
told Steele that he did not want to return the gun in this condition, 
and Steele cleaned the gun for defendant. Defendant explained that 
the gun was loaded when he took the gun, so Steele provided defend- 
ant with .25-caliber bullets so that defendant could return the gun 
loaded. 7 


The victim’s body was discovered, lying behind the checkout 
counter, at approximately 2:00 a.m. on 24 March. There was a large 
quantity of blood on the floor running from the victim’s head to his 
right foot. Dr. Karen Elizabeth Chancellor performed the autopsy on 
the victim’s body; and her examination revealed six gunshot wounds: 
one to the face, one to the back of the neck, one to the right side of 
the head, and three to the back. Additionally, the victim suffered a 
number of blunt-force injuries to the head and neck area. One of the 
gunshot wounds pierced the victim’s left lung and resulted in massive 
bleeding; this wound alone would have caused the victim’s death. 
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Mildred Holder, who helped manage the Chapel Hill Road and 
Mebane Street Circle K, arrived at the store early that morning and 
identified the victim’s body. Ms. Holder subsequently closed out the 
cash register and determined that $57.54 was missing. The Circle K’s 
manager, Brenda Bowes, noticed that several magazines were missing 
from the adult entertainment magazine rack. Ms. Holder informed the 
police that the Circle K store had a two-dollar bill “bait money” policy 
pursuant to which the store kept a two-dollar bill in the cash register 
and a record of the bill’s serial number. Ms. Holder told the police that 
the two-dollar bill was missing and provided the police with the bill’s 
serial number. 


At approximately 2:30 p.m. on 24 March, Steele and his girlfriend 
made a purchase at a Burlington store with the missing two-dollar 
bill. Steele was arrested shortly thereafter. Steele initially made sev- 
eral false statements in which he denied any involvement in the 
Circle K murder, but he subsequently admitted that he had been 
present at the Circle K when defendant shot and killed the victim. 
Defendant was arrested later that evening. 


Steele was permitted to plead guilty to second-degree murder and 
robbery with a dangerous weapon in exchange for his truthful testi- 
mony at trial. At trial Steele acknowledged that he was testifying pur- 
suant to a plea bargain and that he was in fact guilty of the crimes to 
which he pled based upon a theory of acting in concert. Steele also 
indicated that he did not plan or participate in the robbery or the mur- 
der and that he was shocked when the shooting began. 


During defendant’s cross-examination of Steele, defendant ques- 
tioned Steele with respect to a four-page letter which Steele wrote to 
defendant while they were in prison and which concluded with the 
phrase, “even though you didn’t do it.” Steele acknowledged writing 
the letter, but denied writing “even though you didn’t do it.” 


Two of defendant’s witnesses claimed that they overheard Steele 
admit that he killed the victim. Robert Eastwood, an inmate at the 
Alamance County jail, testified that he overheard a conversation 
between Steele and defendant and that during that conversation 
Steele acknowledged that he killed the victim. Another inmate, 
Gerald Wayne Flynn, II, testified that he overheard a jailhouse con- 
versation between Steele and defendant in which Steele stated that 
he would take the blame for the victim’s murder because he did not 
want defendant to take the blame for something defendant did not do. 
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At sentencing the State initially declined to present evidence. 
Defendant presented evidence that he came from a broken home, that 
he was neglected by his mother, that he was exposed to the promis- 
cuous sexual activity of his mother and sister, that he was illegitimate 
and had little contact with his biological father, and that his mother 
had a drug- and alcohol- abuse problem. 


The State’s rebuttal evidence at sentencing showed that defend- 
ant was responsible for breaking into a church and stealing a number 
of items valued at approximately $900.00 just weeks prior to the 
Circle K murder. The State’s evidence further showed that defendant 
had been convicted of fifteen counts of injury to personal property in 
1990, one count of possession of a malt beverage by a minor in 1990, 
and two counts of misdemeanor larceny in 1991. 


JURY SELECTION 


[1] Defendant contends that the trial court erred in granting the 
State’s motion to excuse for cause prospective juror Gene Kizziah. We 
disagree. 


In the instant case the record shows that prospective juror 
Kizziah was excused after extensive questioning by the State, defend- 
ant, and the trial court. In response to the State’s questions, 
Mr. Kizziah stated that he opposed the death penalty in most cases 
and that his views would “impair” his ability to impose a death sen- 
tence in a real case. After Mr. Kizziah indicated that his views would 
impair him “a great deal,” the State moved to excuse him for cause. 


The trial court then permitted defendant to question Mr. Kizziah 
in order to clarify his answers, and Mr. Kizziah gave equivocal and 
conflicting responses. Mr. Kizziah stated that he did not know if he 
could follow the trial court’s instructions in evaluating the evidence, 
that he did not know if he could follow the trial court’s instructions in 
determining whether the aggravating circumstances were sufficiently 
substantial to call for the imposition of the death penalty, and that 
there was a strong possibility that his personal beliefs about the death 
penalty would so substantially impair his ability to follow the trial 
court’s instructions that he would not be able to do so. Mr. Kizziah 
also gave responses indicating that he could fairly, honestly, and 
impartially consider whether the aggravating circumstances out- 
weighed the mitigating circumstances; that there were some cases in 
which he would not be opposed to the death penalty; and that he 
could render a fair and impartial verdict based on the evidence. 
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In response to additional questions posed by the State, 
Mr. Kizziah continued to give equivocal and conflicting responses. He 
stated that he did not believe that his views would make him auto- 
matically vote against capital punishment and that he really did not 
know if his views would substantially impair his ability to follow the 
trial court’s instructions with respect to the death penalty. In 
response to the trial court’s questions, Mr. Kizziah indicated that he 
would try to find ways to vote for life imprisonment over death and 
that he would try to be honest about the way he voted. The trial court 
then granted the State’s motion to excuse prospective juror Kizziah 
for cause. 


The standard for determining when a potential juror may be 
excluded for cause because of his views on capital punishment is 
“whether those views would ‘prevent or substantially impair the 
performance of his duties as a juror in accordance with his 
instructions and his oath.’ ” Wainwright v. Witt, 469 U.S. 412, 424, 
83 L. Ed. 2d 841, 851-52 (1985) (quoting Adams v. Texas, 448 U.S. 
38, 45, 65 L. Ed. 2d 581, 589 (1980)); accord State v. Davis, 325 
N.C. 607, 621-22, 386 S.E.2d 418, 425 (1989), cert. denied, 496 
U.S. 905, 110 L. Ed. 2d 268 (1990). Prospective jurors with reser- 
vations about capital punishment must be able to “state clearly 
that they are willing to temporarily set aside their own beliefs in 
deference to the rule of law.” Lockhart v. McCree, 476 U.S. 162, 
176, 90 L. Ed. 2d 137, 149 (1986); State v. Brogden, 334 N.C. 39, 43, 
430 S.E.2d 905, 907-08 (1993). However, a prospective juror’s bias 
or inability to follow the law does not have to be proven with 
unmistakable clarity. State v. Locklear, 331 N.C. [239,] 248, 415 
S.E.2d [726,] 731-32 [1992]; State v. Davis, 325 N.C. at 624, 386 
S.E.2d at 426. “[T]here will be situations where the trial judge is 
left with the definite impression that a prospective juror would be 
unable to faithfully and impartially apply the law.... [T]his 
is why deference must be paid to the trial judge who sees and 
hears the juror.” Wainwright v. Witt, 469 U.S. at 426, 83 L. Ed. 2d 
at 852-53. 


State v. Conaway, 389 N.C. 487, 511-12, 453 S.E.2d 824, 839-40, cert. 
denied, —— U.S. —, 133 L. Ed. 2d 153 (1995). 


In this instance the record shows that prospective juror Kizziah 
gave equivocal and conflicting answers about whether he would be 
able to set aside his own beliefs with respect to the death penalty and 
follow the law. The equivocal and conflicting answers given by 
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prospective juror Kizziah left the impression that he would be unable 
to fairly and impartially follow the law. Wainwright v. Witt, 469 U.S. 
at 426, 83 L. Ed. 2d at 852. Accordingly, the trial court did not err in 
granting the prosecutor's challenge of prospective juror Kizziah for 
cause. This assignment of error is overruled. 


GUILT-INNOCENCE PHASE 


[2] Defendant made a pretrial motion in limine asking that the 
State be prohibited from offering the testimony of Raymond Lee 
Steele. Defendant’s motion stated that there was no factual basis for 
Steele’s guilty plea to second-degree murder and robbery with a dan- 
gerous weapon and that the prosecution was prohibited from using 
perjured testimony. The trial court denied defendant’s motion and 
permitted Steele to testify. 


In this assignment of error, defendant contends that the State 
knowingly permitted Steele to give false testimony with respect to 
Steele’s plea bargain to second-degree murder and robbery with a 
dangerous weapon. Defendant contends that permitting Steele to tes- 
tify that he did not plan or participate in the killing or the robbery was 
inconsistent with his guilty plea and that this amounted to presenting 
false testimony to the jury. We disagree. 


On direct examination Steele testified that he had been charged 
with first-degree murder and robbery with a dangerous weapon with 
respect to the robbery-murder at issue in this case. Steele testified 
that he had entered a guilty plea to second-degree murder and rob- 
bery with a dangerous weapon and that he was, in fact, guilty of both 
those charges. 


Steele, in the plea transcript, which was introduced into evidence 
and read to the jury by Steele, stated: 


It is understood that I, by pleading guilty, am not admitting that I 
actually killed the victim or took money from the Circle K cash 
register. l acknowledge that there is evidence from which the jury 
could find me guilty of murder and robbery on the theory of act- 
ing in concert. 


A letter from Steele and his counsel to the district attorney was 
attached to the plea bargain and was also introduced into evidence 
and read to the jury. In the letter Steele and his counsel stated that 
Steele would plead guilty to second-degree murder, that the district 
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attorney had indicated that he would not accept an Alford plea!, and 
that the plea transcript would affirmatively state that Steele denied 
that he shot the clerk or that he took any money from the register but 
that Steele understood that there was evidence from which a jury 
could find him guilty of murder and robbery with a dangerous 
weapon on the theory of acting in concert. 


Steele testified that he did not rob the Circle K, that he did not 
know that any money had been taken until he and defendant returned 
to his house, and that he did not plan or participate in the murder. 
Defendant contends that this testimony was completely inconsistent 
with guilt of second-degree murder and robbery with a dangerous 
weapon, even under a theory of acting in concert. Defendant argues 
that the State’s use of Steele’s clearly exculpatory testimony 
amounted to the use of false testimony. We disagree. 


“[I]t is established that a conviction obtained through use of false 
evidence, known to be such by representatives of the State, must 
fall under the Fourteenth Amendment.” Napue v. Illinois, 360 
U.S. 264, 269, 3 L. Ed. 2d 1217, 1221 (1959); accord State v. 
McDowell, 310 N.C. 61, 310 S.E.2d 301 (1984). “The same result 
obtains when the State, although not soliciting false evidence, 
allows it to go uncorrected when it appears.” Napue, 360 U.S. at 
269, 3 L. Ed. 2d at 1221. Further, with regard to the knowing 
use of perjured testimony, the Supreme Court has established 
a “ ‘standard of materiality’ under which the knowing use of per- 
jured testimony requires a conviction to be set aside ‘if there is 
any reasonable likelihood that the false testimony could have 
affected the judgment of the jury.’ ” State v. Sanders, 327 N.C. 
319, 336, 395 S.E.2d 412, 424 (1990) (quoting United States v. 
Agurs, 427 U.S. 97, 103, 49 L. Ed. 2d 342, 349-50 (1976)), cert. 
denied, 498 U.S. 1051, 112 L. Ed. 2d 782 (1991). Thus, “[w]hen a 
defendant shows that ‘testimony was in fact false, material, and 
knowingly and intentionally used by the State to obtain his con- 
viction,’ he is entitled to a new trial.” Jd. at 336, 395 S.E.2d at 423 
(quoting State v. Robbins, 319 N.C. 465, 514, 356 S.E.2d 279, 308 
(1987), cert. denied, 484 U.S. 918, 98 L. Ed. 2d 226 (1987)). 


State v. Williams, 341 N.C. 1, 16, 459 $.E.2d 208, 217 (1995). 


1. In North Carolina v. Alford, 400 U.S, 25, 27 L. Ed. 2d 162 (1970), the Court held 
that a defendant may enter a guilty plea containing a protestation of innocence when 
the defendant intelligently concludes that a guilty plea is in his best interest and the 
record contains strong evidence of actual guilt. Jd. at 37-39, 27 L. Ed. 2d at 171-72. 
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Defendant has failed to show that any of Steele’s testimony was 
false or that the State knowingly and intentionally used false testi- 
mony to obtain defendant’s conviction. Steele’s testimony at trial was 
consistent with his plea transcript and with the letter to the district 
attorney. After initially denying any involvement in the crime, Steele 
consistently stated that defendant shot the victim and that he did not 
plan or participate in the murder and robbery. 


Defendant argues that Steele’s testimony was inconsistent with 
guilt and inconsistent with the fact that Steele acknowledged that the 
district attorney would not accept an Alford plea. Steele, in his plea 
transcript, stated that he was in fact guilty. Thus, he did not enter an 
Alford plea. 


Any inconsistency in Steele’s testimony with guilt or with his plea 
agreement is relevant to Steele’s credibility as a witness. This Court 
has stated that the “credibility of witnesses is a matter for the jury 
rather than the court.” State v. Keller, 297 N.C. 674, 679, 256 S.E.2d 
710, 714 (1979); accord State v. Peterson, 337 N.C. 384, 396, 446 S.E.2d 
43, 51 (1994). Defendant had ample opportunity to cross-examine 
Steele with respect to any inconsistencies between his pretrial state- 
ments, his guilty plea, and his testimony at trial. We conclude that the 
trial court properly denied defendant’s motion to prohibit Steele from 
testifying. Defendant’s assignment of error is overruled. 


[3] In a related assignment of error, defendant contends that the 
trial court erred by failing to prevent the prosecutor from arguing a 
legally spurious theory of Steele’s guilt during the guilt-innocence 
phase closing arguments. Defendant did not make an objection dur- 
ing closing arguments, so “he must demonstrate that the prosecutor’s 
closing arguments amounted to gross impropriety.” State v. Rouse, 
339 N.C. 59, 91, 451 S.E.2d 548, 560 (1994), cert. denied, —— U.S. —, 
133 L. Ed. 2d 60 (1995). 


During his closing argument the prosecutor stated that Steele was 
defendant’s accomplice. The prosecutor noted that Steele saw 
defendant shoot the victim, that Steele did nothing to stop defendant, 
that Steele did not call 911 even though there was a phone booth near 
the Circle K, and that Steele cleaned the murder weapon and lied to 
help cover up the crime. Defendant contends that this argument had 
no support in North Carolina law. 


Defendant correctly states that the mere presence of a person at 
the scene of a crime at the time of its commission does not make him 
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an accomplice. State v. Birchfield, 235 N.C. 410, 418, 70 S.E.2d 5, 7 
(1952). However, when viewed in context, the prosecutor’s argument 
was not that Steele’s mere presence at the scene of the crime showed 
that he was guilty of the crimes to which he pled. Rather, this portion 
of the prosecutor’s argument explained that the prosecutor entered 
into a plea bargain with Steele because defendant was more culpable 
than Steele and Steele’s testimony was necessary to prove beyond a 
reasonable doubt that defendant shot the victim. The prosecutor’s 
argument was supported by the record; and, after careful review, we 
conclude that it was not improper. This assignment of error is with- 
out merit. 


[4] In another related assignment of error, defendant contends that 
the trial court compounded the alleged error in permitting Steele to 
testify by giving the following instruction, without objection, on 
accomplice testimony: 


There is evidence which tends to show that the witness, 
Raymond Lee Steele, was an accomplice in the commission of the 
crime or crimes charged in this case. An accomplice is a person 
who joins with another in the commission of a crime. The accom- 
plice may actually take part in acts necessary to accomplish the 
crime or he may knowingly help or encourage another in the 
crime either before or during its commission. An accomplice is 
considered by the law to have an interest in the outcome of the 
case. You should examine every part of the testimony of this wit- 
ness with the greatest care and caution. 


Defendant argues that the instruction was not supported by the 
evidence; that the instruction validated the prosecutor’s notion that 
Steele was guilty based either on actions after the fact or on a failure 
to act theory, neither of which is sufficient; and that the instruction 
constituted an expression of opinion by the trial judge. We disagree. 


The evidence was in conflict as to which brother took the .25 cal- 
iber weapon to the Circle K and whether Steele provided ammunition 
for the weapon prior to the killing. Further, the evidence tended to 
show that Steele assisted in hiding the crime by cleaning and reload- 
ing the weapon and by cleaning defendant’s shoes. Steele pled guilty 
to second-degree murder and robbery with a dangerous weapon; and 
Steele testified that he was, in fact, guilty of the crimes to which he 
pled guilty under the principle of acting in concert. “An accomplice 
testifying for the prosecution is generally regarded as an interested 
witness, and a defendant, upon timely request, is entitled to an 
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instruction that the testimony of an accomplice should be carefully 
scrutinized.” State v. Harris, 290 N.C. 681, 699, 228 S.E.2d 437, 447 
(1976). Here the issue was not whether Steele was guilty, but whether 
his version of what occurred was credible. For this reason we con- 
clude that the trial court correctly instructed the jury to carefully 
scrutinize his testimony. This assignment of error is overruled. 


SENTENCING PROCEEDING 


[5] Defendant contends that the trial court erred by submitting, 
over defendant’s objection, the statutory mitigating circumstance that 
defendant had no significant history of prior criminal activity, 
N.C.G.S. § 15A-2000(f)(1). We disagree. 


“[T]his Court has held that where evidence is presented in a cap- 
ital sentencing proceeding that may support a statutory mitigating cir- 
cumstance, N.C.G.S. § 15A-2000(b) directs that the circumstance 
must be submitted for the jury’s consideration absent defendant’s 
request or even over his objection.” State v. Ingle, 336 N.C. 617, 642, 
445 S.E.2d 880, 893 (1994), cert. denied, —— U.S. —-, 131 L. Ed. 2d 
222 (1995). 


Before submitting the (f)(1) circumstance, the trial court must 
initially “determine whether a rational jury could conclude that 
defendant had no significant history of prior criminal activity.” State 
v. Wilson, 322 N.C. 117, 143, 367 S.E.2d 589, 604 (1988). “A significant 
history for purposes of this circumstance is one likely to influence the 
jury’s sentence recommendation.” State v. Frye, 341 N.C. 470, 503, 


461 S.E.2d 664, 681 (1995), cert. denied, —— U.S. —, 134 L. Ed. 2d 
526 (1996); accord State v. Sexton, 336 N.C. 321, 375, 444 S.E.2d 879, 
910, cert. denied, —— U.S. —-, 130 L. Ed. 2d 429 (1994). “[I]t is not 


merely the number of prior criminal activities, but the nature and age 
of such acts that the trial court considers in determining whether by 
such evidence a rational juror could conclude that this mitigating cir- 
cumstance exists.” State v. Artis, 325 N.C. 278, 314, 384 S.E.2d 470, 
490 (1989), sentence vacated on other grounds, 494 U.S. 1023, 108 
L. Ed. 2d 604 (1990). 


A review of the record reveals that defendant was convicted of 
two counts of larceny seven months before the shooting, that defend- 
ant was convicted of fifteen counts of injury to property less than two 
years before the shooting, and that defendant was convicted of an 
alcoholic beverage violation less than two years before the shooting. 
Additionally, the evidence showed that defendant illegally possessed 
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marijuana on the day of the shooting, that defendant illegally con- 
cealed the murder weapon on his person on a number of occasions 
prior to the shooting, and that defendant participated in a breaking 
and entering of a church. Other evidence, which the State did not pre- 
sent to the jury, showed that defendant had been charged with five 
counts of felony breaking and entering and felony larceny offenses at 
the time of trial. 


In State v. Lloyd, 321 N.C. 301, 364 S.E.2d 316, sentence vacated 
on other grounds, 488 U.S. 807, 102 L. Ed. 2d 18 (1988), this Court 
held that the trial court correctly submitted the (f)(1) mitigating cir- 
cumstance even though there was evidence defendant had been con- 
victed of two felonies and seven alcohol-related misdemeanors. /d. at 
313, 364 S.E.2d at 324. In State v. Buckner, 342 N.C. 198, 464 S.E.2d 
414 (1995), this Court determined that the trial court did not err by 
submitting the (f)(1) mitigating circumstance over the defendant’s 
objection where the defendant’s criminal record consisted of seven 
breaking and entering convictions, a common-law robbery convic- 
tion, and a drug-trafficking conviction. Jd. at 234, 464 S.E.2d at 
434-35. 


In this case defendant’s convictions consisted primarily of prop- 
erty crimes, and defendant did not have any felony convictions. 
Unlike in Buckner, where the defendant had been convicted of com- 
mon-law robbery, there was no evidence of any prior violent criminal 
activity on the part of defendant. Based on the evidence presented in 
this case, a rational juror could conclude that defendant did not have 
a significant history of prior criminal activity at the time of the mur- 
der. See also State v. Walker, 343 N.C. 216, 469 S.E.2d 919 (1996) 
(holding that absent extraordinary facts, the erroneous submission of 
a mitigating circumstance is harmless). Defendant’s assignment of 
error is overruled. 


[6] Inhis next assignment of error, defendant contends that the trial 
court committed plain error by instructing the jury that it must be 
unanimous in its answer to Issue Four on the “Issues and 
Recommendation as to Punishment” form. Defendant contends that 
the trial court’s instruction that the jury must be unanimous to 
answer Issue Four “no” was contrary to North Carolina law and vio- 
lated his federal constitutional rights. We disagree. 


Issue Four on the Issues and Recommendation as to Punishment 
form given to the jury in this case reads as follows: 
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Do you unanimously find beyond a reasonable doubt that the 
aggravating circumstance or circumstances you found is, or are, 
sufficiently substantial to call for the imposition of the death 
penalty when considered with the mitigating circumstance or cir- 
cumstances found by one or more of you? 


On the second day of deliberations following the sentencing proceed- 
ing jury charge, the jury sent a written inquiry to the trial court with 
respect to Issue Four. The note read: “We are asking about issue four, 
does this have to be unanimous either way, yes, no.” The trial court 
informed the jury that the jury verdict had to be unanimous for “yes” 
and that it had to be unanimous for “no.” Defendant’s trial counsel did 
not object to this instruction. 


Defendant contends that the trial court’s response to the jury’s 
question constituted plain error, We disagree and hold that the trial 
court’s response correctly stated the law. 


This Court has recently considered and rejected defendant’s argu- 
ment. State v. McLaughlin, 341 N.C. 426, 455, 462 S.E.2d 1, 17 (1995), 
cert. denied, -——~ U.S. —, 133 L. Ed. 2d 879 (1996); see also State v. 
McCarver, 341 N.C. 364, 462 S.E.2d 25 (1995), cert. dented, —— U.S. 
——, 134 L. Ed. 2d 482 (1996). In McCarver the defendant contended 
that the trial court erred by refusing to instruct the jury that it did not 
need to be unanimous in order to answer “no” to Issue Three on 
the Issues and Recommendation as to Punishment form. 341 N.C. at 
388, 462 S.E.2d at 38-39. We rejected the defendant’s argument and 
concluded 


that any issue which is outcome determinative as to the sentence 
a defendant in a capital trial will receive—whether death or life 
imprisonment—must be answered unanimously by the jury. That 
is, the jury should answer Issues One, Three, and Four on the 
standard form used in capital cases either unanimously “yes” or 
unanimously “no.” 


Id. at 390, 462 S.E.2d at 39. 


In McLaughlin this Court addressed the question of whether the 
trial court correctly instructed the jury that it must be unanimous 
before it could answer Issue Four “yes” or “no.” 341 N.C. at 455, 462 
S.E.2d at 17. We stated that “[a] jury must be unanimous in deciding 
any sentence determinative issue, and Issue Four is a sentence deter- 
minative issue.” Jd. This Court concluded that the trial court properly 
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instructed the jury that it must be unanimous before it could answer 
Issue Four “yes” or “no.” Jd. 


Similarly, in the present case the trial court properly instructed 
the jury that it must be unanimous to answer Issue Four “yes” or “no.” 
This assignment of error is overruled. 


[7] Defendant next contends that the trial court erred in denying 
defendant’s pretrial motion in limine to prevent codefendant 
Raymond Lee Steele from testifying, that the prosecutor improperly 
argued a “spurious theory of Steele’s guilt” to the jury during the guilt- 
innocence phase closing arguments, and that the trial court’s instruc- 
tion on accomplice testimony was plain error. Defendant argues that 
even if this Court finds these errors harmless with respect to the guilt- 
innocence phase, the error prejudiced defendant in the sentencing 
proceeding. For the reasons we stated in addressing these issues ear- 
lier in this opinion, the trial court did not err in denying defendant’s 
motion in limine asking the court to prevent Steele from testifying; 
the trial court did not err by failing to intervene ex mero motu during 
the prosecutor's guilt-innocence phase closing arguments; and the 
trial court did not err by instructing the jury that there was evidence 
that Steele was an accomplice and that the testimony of an accom- 
plice should be examined with care and caution. 


[8} In his next assignment of error, defendant contends that a 
juror’s ambiguous response with respect to whether she assented to 
the verdict entitles him to a new trial. We disagree. 


After the jury foreman read the jury’s sentencing recommenda- 
tion, the trial court polled each juror individually with respect to his 
or her assent to the death verdict. The following occurred when the 
trial court addressed juror Leath: 


THE Court: Ms. Leath, Ms. Leath, your foreman has 
announced that the verdict of the jury is is [sic] that the defend- 
ant, Mr. Rowsey, be sentenced to death, was that your verdict and 
do you still agree to that as being your verdict in this case? 


Ms. LEATH: (No response). 


THE COURT: Ms. Leath, I'll repeat the question. Ms. Leath, your 
foreman has announced that the verdict of the jury is is [sic] that 
the defendant, Mr. Rowsey, be sentenced to death, was that your 
verdict and do you still agree to that as being your verdict in this 
case? 
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Ms. LEATH: (No response, becomes emotional). 

THE Court: Ms. Leath, do you have an answer to the question. 
Ms. LEATH: Yes (nods affirmatively). 

THE CouRT: And was your answer yes, ma’am? 

Ms. LEATH: Yes. 


Defendant contends that juror Leath’s response was ambiguous 
in that the second “yes” answer may have meant that she had an 
answer to the trial court’s previous question rather than indicating 
that she agreed with the death verdict. Defendant argues that the 
record does not reveal what juror Leath meant by the second “yes” 
and that this uncertainty renders the jury poll fatally defective. 


N.C.G.S. § 15A-2000(b) states that “[u]pon delivery of the 
sentence recommendation by the foreman of the jury, the jury 
shall be individually polled to establish whether each juror con- 
curs and agrees to the sentence recommendation returned.” N.C.G.S. 
§ 15A-2000(b). The purpose of polling the jury is 


to give each juror an opportunity, before the verdict is recorded, 
to declare in open court his assent to the verdict which the fore- 
man has returned, and thus to enable the court and the parties to 
ascertain with certainty that a unanimous verdict has been in 
fact reached and that no juror has been coerced or induced to 
agree to a verdict to which he has not fully assented. 


Davis v. State, 273 N.C. 533, 541, 160 S.E.2d 697, 703 (1968). “A jury 
verdict is not defective if it appears that the juror eventually freely 
assented to the verdict.” State v. Asbury, 291 N.C. 164, 171, 229 S.E.2d 
175, 178 (1976). 


In this instance the trial court properly conducted the individual 
jury poll mandated by N.C.G.S. § 15A-2000(b). The trial court asked 
each juror whether the verdict read by the jury foreman was the 
juror’s verdict and whether the juror still agreed with that verdict, and 
each juror responded “yes” to this question. While juror Leath twice 
failed to respond to the court’s inquiry, she eventually indicated that 
she had an answer and that the answer was “yes.” The trial court 
properly presented juror Leath with the question of whether she con- 
curred with the verdict, and there is no evidence that her response 
was coerced by any of the parties present. 
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Before dismissing the jury, the trial court asked counsel for both 
the State and defendant whether they had anything else with respect 
to the jury poll, and defendant did not indicate that juror Leath’s 
answer was ambiguous at that time. After the jury was dismissed, 
defendant’s counsel argued that juror Leath’s body language and her 
crying indicated that she was not in agreement with the verdict. Juror 
Leath’s emotional response and initial hesitation to answer is not suf- 
ficient to show that she did not assent to the verdict. See State v. 
Spruill, 320 N.C. 688, 697-98, 360 S.E.2d 667, 672 (1987), cert. denred, 
486 U.S. 1061, 100 L. Ed. 2d 984 (1988). 


Juror Leath was the sixth juror polled by the trial court, and a rea- 
sonable juror in this situation would have understood that the trial 
court’s final question was referring to the critical question of whether 
she assented to the jury verdict. We are confident that juror Leath did 
not understand the question otherwise. Defendant’s assignment of 
error is overruled. 


[9] Defendant next contends that the trial court committed plain 
error by instructing the jury in a manner which precluded its con- 
sidering defendant’s demeanor in the courtroom as mitigating evi- 
dence. Toward the end of the sentencing proceeding jury charge, 
the trial court instructed the jury as follows: “Now, members of the 
jury, you've heard the evidence, the evidence, of course, is what 
came forth from that witness stand there subject to oath and cross- 
examination.” Defendant contends that this instruction violated the 
Eighth Amendment to the United States Constitution by precluding 
the capital sentencing jury from considering defendant’s demeanor in 
the courtroom. We disagree. 


Defendant did not request a nonstatutory mitigating circum- 
stance that defendant’s demeanor in the courtroom demonstrated 
remorse for his killing. However, the trial court submitted the 
N.C.G.S. § 15A-2000(f)(9) mitigating circumstance, permitting the 
jury to consider “[a]ny other circumstance or circumstances arising 
from the evidence which one or more of you deems to have mitigat- 
ing value.” “ ‘[E]vidence is not only what [jurors] hear on the stand 
but [is also] what they witness in the courtroom.’ ” State v. McNeil, 
327 N.C. 388, 396, 395 8.E.2d 106, 111 (1990) (quoting State v. Brown, 
320 N.C. 179, 199, 858 S.E.2d 1, 15, cert. denied, 484 U.S. 970, 98 L. Ed. 
2d 406 (1987)) (alteration in original), cert. denied, 499 U.S. 942, 113 
L. Ed. 2d 459 (1991). When the (f)(9) circumstance is submitted, the 
capital sentencing jury may find that a defendant’s demeanor at trial 
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showed regret or remorse or otherwise had mitigating value. See id. 
at 396, 395 S.E.2d at 111. 


Defendant contends that the trial court’s instruction that the “evi- 
dence ...is what came forth from that witness stand” precluded the 
jury from considering evidence that defendant was crying while 
his mother was on the stand. “ ‘[A] single instruction to a jury may 
not be judged in artificial isolation, but must be viewed in the context 
of the overall charge.’ ” [d. at 392, 395 S.E.2d at 109 (quoting Cupp 
v. Naughten, 414 U.S. 141, 146-47, 38 L. Ed. 2d 368, 373 (1973)). 
Viewed in context, it is apparent that the trial court’s instruction did 
not preclude the jury from considering defendant’s demeanor at trial. 
Rather, this portion of the instruction charged the jurors to rely upon 
their own recollection of the evidence if their recollection differed 
from that of counsel for either party. The trial court instructed as 
follows: 


Now, members of the jury, you’ve heard the evidence, the evi- 
dence, of course, is what came forth from that witness stand 
there subject to oath and cross-examination. And you have heard 
the arguments of the advocates for the State and for the defend- 
ant. The Court has not summarized all of the evidence, but it is 
your duty to remember all of the evidence whether it had been 
called to your attention or not, and if your recollection of the evi- 
dence differs from that of the Court or the District Attorneys or 
the defense lawyers, or the defendant, you are to rely solely upon 
your own recollection of the evidence in your deliberations. 


Viewed in context, the complained-of instruction did not improperly 
instruct the jury not to consider defendant’s demeanor. 


Even if we assume arguendo that the trial court’s instruction 
erroneously precluded the jury from considering defendant’s 
demeanor in the courtroom, defendant did not object to the instruc- 
tion. Therefore, defendant is barred by Rule 10(b)(2) of the North 
Carolina Rules of Appellate Procedure from assigning the trial court’s 
instruction as error, State v. Collins, 334 N.C. 54, 61, 431 5.E.2d 188, 
193 (1993); and we review defendant’s assignment of error under the 
“plain error” rule. “[T]he term ‘plain error’ does not simply mean obvi- 
ous or apparent error.” /d. at 62, 431 S.E.2d at 193; accord State v. 
Odom, 307 N.C. 655, 660, 300 S.E.2d 375, 378 (1983). “In order to rise 
to the level of plain error, the error in the trial court’s instructions 
must be so fundamental that (1) absent the error, the Jury would have 
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reached a different verdict; or (ii) the error would constitute a mis- 
carriage of justice if not corrected.” State v. White, 340 N.C. 264, 299, 
457 S.E.2d 841, 862, cert. denied, —— U.S. —, 183 L. Ed. 2d 4386 
(1995); accord Collins, 334 N.C. at 62, 431 S.E.2d at 193. 


Under the facts of this case, the instruction did not rise to the 
level of “plain error.” The only indication in the record that defendant 
showed any remorse at trial is the prosecutor’s statement, in his sen- 
tencing proceeding closing argument, that defendant shed tears while 
his mother was on the stand. Defendant’s counsel did not submit 
defendant’s demeanor at trial as a nonstatutory mitigating circum- 
stance, and defendant's counsel did not argue that the jury should 
consider defendant’s demeanor to be mitigating. In fact, in response 
to the prosecutor’s argument that defendant had shown no remorse 
during the trial, defendant’s counsel argued that 


the way that [defendant] reacts to certain things is not evidence 
in this case, it’s not something that you should read in and let the 
prosecution say to you that he doesn’t have remorse because he 
has tried to sit there and not show his emotions only to the extent 
that he’s been able to. He hasn't always been able to do that dur- 
ing this trial. I ask you to remember that. 


The trial court instructed the jury to consider all of the arguments, 
contentions, and positions of counsel in addition to the evidence. We 
cannot say that, had the trial court not given the instruction that evi- 
dence is what comes forth from the witness stand, the jury probably 
would have reached a different verdict in the sentencing proceeding. 
This assignment of error is overruled. 


[10] In his next assignment of error, defendant contends that the 
trial court erred in overruling defendant’s objection to lay opinion tes- 
timony elicited by the prosecutor on cross-examination. Defendant 
also contends that the trial court erred by failing to prevent similar 
lay opinion testimony ex mero motu. 


During the sentencing proceeding defense witness Rhonda Flack, 
defendant’s sister, testified that her stepfather hit defendant when 
defendant was three or four years old, causing defendant to bleed 
from the mouth. On cross-examination the prosecutor asked 
Ms. Flack the following question: “Well, does Junior hitting [defend- 
ant] seventeen years before [the victim] was murdered have anything 
to do with this?” The trial court overruled defendant’s objection; and 
Ms. Flack responded, “I don’t think so, no.” Shortly thereafter the 
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prosecutor questioned Ms. Flack with respect to her testimony that 
defendant was exposed to sexual activity in his mother’s home when 
he was a child. The prosecutor asked Ms. Flack what this had to do 
with defendant murdering the victim; and Ms. Flack responded, “I 
have no idea.” Defendant did not object to this second question and 
answer, and defendant’s assignment of error with respect to this ques- 
tion and answer is not properly preserved for review. 


On the day following Ms. Flack’s testimony, the trial court 
reminded the jury that, on the previous day, a witness had been 
“asked something along the lines of what did some thing have to do 
with this case.” The trial court then charged the jury that the objec- 
tion then made by defendant was sustained and instructed the jury 
that “it is the jury and not a witness who is to determine” the signifi- 
cance, importance, and value of the evidence. Defendant contends 
that Ms. Flack’s opinion on the relevance of the evidence was neither 
relevant nor admissible and that the trial court’s instruction came too 
late to undo any prejudice. The State contends that the trial court 
cured any error by withdrawing the evidence and instructing the jury 
to disregard it. 


“When the trial court withdraws incompetent evidence and 
instructs the jury not to consider it, any prejudice is ordinarily cured.” 
State v. Black, 328 N.C. 191, 200, 400 S.E.2d 398, 404 (1991). “‘In 
appraising the effect of incompetent evidence once admitted and 
afterwards withdrawn, the Court will look to the nature of the evi- 
dence and its probable influence upon the minds of the jury in reach- 
ing a verdict.’ ” State v. Hunt, 287 N.C. 360, 374, 215 S.E.2d 40, 49 
(1975) (quoting State v. Strickland, 229 N.C. 201, 207, 49 S.E.2d 469, 
473 (1948)). “Whether instructions can cure the prejudicial effect of 
such statements must depend in large measure upon the nature of the 
evidence and the particular circumstances of the individual case.” Id. 
at 375, 215 S.E.2d at 49. 


In this instance Ms. Flack was permitted to testify that she did not 
think certain mitigating evidence had anything to do with this case. 
The next day the trial court properly reversed its ruling and told the 
jurors that it is for the jury, and not a witness, to determine the sig- 
nificance of evidence. Given the nature of Ms. Flack’s testimony and 
the fact that at least one juror found each of the nonstatutory miti- 
gating circumstances related to defendant’s childhood home life, the 
trial court’s instruction was sufficient to cure any prejudice suffered 
by defendant. This assignment of error is overruled. 
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[11] Ina related assignment of error, defendant contends that the 
prosecutor engaged in unfair and inflammatory cross-examination of 
defendant’s brother, Pete Flack. In response to a question, Mr. Flack 
stated that defendant had “a big heart.” The prosecutor then stated: 
“I’m sure [the victim’s} mother appreciates that.” Defendant objected 
to this comment, and the trial court promptly sustained this objec- 
tion. Defendant contends that, by alluding to the pain of the victim’s 
mother, the prosecutor was able to blunt the impact of the mitigating 
evidence; that the prosecutor’s tactics interfered with a proper bal- 
ancing of the aggravating and mitigating circumstances; and that the 
prosecutor's tactics were fundamentally unfair. 


We conclude that the trial court’s prompt action of sustaining 
defendant's objection was sufficient to cure any prejudice. See State 
v. Locke, 333 N.C. 118, 124, 423 S.E.2d 467, 470 (1992). This Court has 
held that when a trial court sustains an objection and issues curative 
instructions, these “actions cure any prejudice due to a jury’s expo- 
sure to incompetent evidence from a witness.” Id. The same rule 
applies when the defendant contends that a question posed by the 
prosecutor was prejudicial. Jd. In this instance the trial court 
promptly sustained defendant’s objection to the prosecutor’s com- 
ment, and defendant did not request any curative instructions. Under 
these circumstances defendant has failed to show any prejudice. This 
assignment of error is overruled. 


ADDITIONAL ISSUES 


Defendant has designated fourteen additional issues in order to 
preserve them in the event of later review. Ten of these issues are 
properly designated as preservation issues: (i) the trial court violated 
defendant’s due process rights by failing to give an instruction on 
parole eligibility after the issue was broached by a juror during jury 
selection and by refusing defendant’s motion for sentencing proceed- 
ing jury instructions on the issue; (ii) the trial court’s instruction that 
the jury could consider all evidence in both phases of the trial during 
the sentencing proceeding violated defendant’s constitutional rights; 
(iii) the trial court committed reversible constitutional error by fail- 
ing to prevent the prosecutor from commenting on defendant’s 
demeanor and appearance in his closing argument; (iv) the trial 
court’s instructions defining the burden of proof applicable to miti- 
gating circumstances violated defendant’s constitutional rights in that 
the instructions used the terms “satisfaction” and “satisfy” to define 
the burden of proof; (v) the trial court’s instructions violated defend- 
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ant’s constitutional rights in that the instructions permitted jurors to 
reject a mitigating circumstance on the basis that it had no mitigating 
value; (vi) the trial court erred by denying defendant's motion to 
quash the murder indictment based on the form; (vii) the trial court 
committed reversible constitutional error by submitting the espe- 
cially heinous, atrocious, or cruel aggravating circumstance based 
upon instructions that failed to adequately limit the application of 
this circumstance; (viii) the trial court’s use of the term “may” in sen- 
tencing Issues Three and Four violated defendant’s constitutional 
rights; (ix) the trial court erred by not submitting the nonstatutory 
mitigating circumstances that defendant was convicted on the testi- 
mony of an accomplice and that the codefendant received a more 
lenient sentence; and (x) the trial court violated defendant’s right to 
a reliable capital sentencing proceeding and to due process of law by 
broaching the matter of appellate review during jury selection. We 
have considered defendant’s arguments with regard to these issues 
and have found no compelling reasons to depart from our prior hold- 
ings which are dispositive. See State v. Ward, 338 N.C. 64, 122, 449 
S.E.2d 709, 742 (1994), cert. denied, — U.S. —, 131 L. Ed. 2d 1013 
(1995). 


Defendant presents four other additional issues in order to pre- 
serve them for later review: (i) the trial court committed reversible 
error by denying defendant's motions for change of venue or individ- 
ual voir dire; (ii) the trial court violated defendant’s constitutional 
rights by denying defendant the right to examine each juror chal- 
lenged by the State during death qualification prior to his or her 
excusal and by excusing jurors defendant was not permitted to ques- 
tion; (iii) the trial court’s failure to impose a life sentence following a 
reasonable period of deliberations by the jury coerced the death ver- 
dict in violation of defendant’s constitutional rights; and (iv) the trial 
court’s failure to prevent the prosecutor’s inflammatory sentencing 
proceeding argument denied defendant due process, the right to be 
free of cruel and unusual punishment, and assistance of counsel. 


These issues are not proper preservation issues, as they are not 
determined solely by principles of law upon which this Court has pre- 
viously ruled, but require a review of the transcript and record to 
determine whether, based on the specific facts, questions, or 
answers, the assignment of error has merit. Where counsel deter- 
mines that an issue of this nature has no merit, counsel should “omit 
it entirely from his or her argument on appeal.” State v. Barton, 335 
N.C. 696, 712, 441 S.E.2d 295, 303 (1994). Nevertheless, we have con- 
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sidered defendant’s arguments on these issues, have reviewed the 
transcript and record as to these assignments, and have found no 
error. These assignments of error are without merit. 


PROPORTIONALITY 


{12] Having found defendant's trial and capital sentencing pro- 
ceeding to be free of prejudicial error, we are required by N.C.G.S. 
§ 15A-2000(d)(2) to review the record and determine (i) whether the 
record supports the jury’s findings of the aggravating circumstances 
upon which the court based its death sentence; (ii) whether the sen- 
tence was imposed under the influence of passion, prejudice, or any 
other arbitrary factor; and (iii) whether the death sentence is exces- 
sive or disproportionate to the penalty imposed in similar cases, con- 
sidering both the crime and the defendant. State v. McCollum, 334 
N.C. 208, 239, 433 S.E.2d 144, 161 (1993), cert. denied, —— U.S. —, 
129 L. Ed. 2d 895 (1994). 


The trial court submitted and the jury found two aggravating 
circumstances: (i) this murder was committed while defendant 
was engaged in the commission of robbery with a firearm, N.C.G.S. 
§ 15A-2000(e)(5); and (ii) this murder was especially heinous, atro- 
cious, or cruel, N.C.G.S. § 15A-2000(e)(9). After a thorough review of 
the transcript, record on appeal, and briefs and oral arguments of 
counsel, we are convinced that the jury’s finding of each of these 
aggravating circumstances was supported by the evidence. We also 
conclude that nothing in the record suggests that defendant’s death 
sentence was imposed under the influence of passion, prejudice, or 
any other arbitrary factor. 


Finally, we must consider whether the imposition of the death 
penalty in defendant’s case is proportionate to other cases in which 
the death penalty has been affirmed, considering both the crime and 
the defendant. State v. Robinson, 336 N.C. 78, 133, 443 S.E.2d 306, 334 
(1994), cert. denied, —- U.S. —-, 180 L. Ed. 2d 650 (1995). The pur- 
pose of proportionality review is “to eliminate the possibility that a 
person will be sentenced to die by the action of an aberrant jury.” 
State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 518, 537 (1987), cert. 
denied, 486 U.S. 1061, 100 L. Ed. 2d 935 (1988). Proportionality review 
also acts “[a]s a check against the capricious or random imposition of 
the death penalty.” State v. Barfield, 298 N.C. 306, 354, 259 S.E.2d 510, 
544 (1979), cert. denied, 448 U.S. 907, 65 L. Ed. 2d 1137 (1980). We 
compare this case to similar cases within a pool which we defined in 
State v. Williams, 308 N.C. 47, 79, 301 S.E.2d 335, 355, cert. denied, 
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464 U.S. 865, 78 L. Ed. 2d 177 (1983), and in State v. Bacon, 337 N.C. 
66, 106-07, 446 S.E.2d 542, 563-64 (1994), cert. denied —— U.S. -——, 
130 L. Ed. 2d 1083 (1995). Our consideration on proportionality 
review is limited to cases roughly similar as to the crime and the 
defendant, but we are not bound to cite every case used for compari- 
son. State v. Syriani, 3383 N.C. 350, 400, 428 S.E.2d 118, 146, cert. 
denied, 510 U.S. 948, 126 L. Ed. 2d 341 (1993). Whether the death 
penalty is disproportionate “ultimately rest[s] upon the ‘experienced 
judgments’ of the members of this Court.” State v. Green, 336 N.C. 
142, 198, 443 S.E.2d 14, 47, cert. denied, —— U.S. —, 130 L. Ed. 2d 547 
(1994). 


Defendant was convicted of first-degree murder based on both 
felony murder and premeditation and deliberation. He was also con- 
victed of robbery with a firearm. The jury found both of the submit- 
ted aggravating circumstances: (i) that this murder was committed 
while defendant was engaged in the commission of robbery with a 
firearm; and (i1) that this murder was especially heinous, atrocious, 
or cruel. 


The jury found six of the nine mitigating circumstances submitted 
for its consideration. While four statutory circumstances were sub- 
mitted to the jury, only one was found: that defendant aided in the 
apprehension of a capital felon, N.C.G.S. § 15A-2000(f)(8). The jury 
declined to find the following statutory mitigating circumstances: 
(i) defendant has no significant history of prior criminal activity, 
N.C.G.S. § 15A-2000(/)(1); Gi) the age of defendant at the time of the 
murder, N.C.G.S. § 15A-2000(f)(7); and Gii) the catchall mitigating 
circumstance, N.C.G.S. § 15A-2000(f)(9). The nonstatutory mitigating 
circumstances found by the jury related to defendant’s illegitimacy, 
his lack of a relationship with his natural father, his lack of a suitable 
male role model, his coming from a broken home where he was 
neglected by his mother, and defendant’s actions in offering no resis- 
tance upon arrest and cooperating with law enforcement. 


This Court has found the death sentence disproportionate on 
seven occasions. State v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988); 
State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. Rogers, 316 
N.C. 203, 341 S.E.2d 713 (1986), overruled on other grounds by State 
v. Vandiver, 321 N.C. 570, 364 8.E.2d 373 (1988); State v. Young, 312 
N.C. 669, 325 $.E.2d 181 (1985); State v. Hill, 311 N.C. 465, 319 S.E.2d 
163 (1984); State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983); 
State v. Jackson, 309 N.C. 26, 305 S.E.2d 7038 (1983). 
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Of these seven cases, in only two, Stokes and Bondurant, did the 
jury find the aggravating circumstance that the murder was “espe- 
cially heinous, atrocious, or cruel.” Four of the seven cases found dis- 
proportionate by this Court involved murders committed during 
armed robbery: State v. Benson, State v. Stokes, State v. Young, and 
State v. Jackson. In three of these cases—State v. Benson, State v. 
Stokes, and State v. Jackson—the defendant was found guilty of 
felony murder only. 


After comparing the present case with the above cases, we con- 
clude that this case is not sufficiently similar to any of those cases in 
which the Court has previously found disproportionality to warrant a 
finding of disproportionality in this case. 


We recognize that juries have returned life sentences for several 
robbery murders. However, this Court has long rejected any mechan- 
ical or empirical approach to the comparison of cases that are super- 
ficially similar. State v. Robinson, 336 N.C. at 139, 448 S.E.2d at 337. 
In conducting proportionality review, our attention is focused on an 
“ “independent consideration of the individual defendant and the 
nature of the crime or crimes which he has committed.’ ” Jd. (quoting 
State v. Pinch, 306 N.C. 1, 36, 292 S.E.2d 208, 229, cert. denied, 459 
U.S. 1056, 74 L. Ed. 2d 622 (1982), overruled on other grounds by 
Rouse, 339 N.C. 59, 451 S.E.2d 543, by Robinson, 336 N.C. 78, 443 
S.E.2d 306, and by Benson, 323 N.C. 318, 372 S.E.2d 517). 


We conclude that this case is most analogous to cases in which 
this Court has held the death penalty not to be disproportionate. 


The most significant distinguishing features of this case are the 
killing of a lone employee in the early morning hours and the espe- 
cially heinous, atrocious, or cruel nature of the killing. In State v. 
Brown, 315 N.C. 40, 337 S.E.2d 808 (1985), cert. denied, 476 U.S. 1164, 
90 L. Ed. 2d 733 (1986), overruled on other grounds by Vandiver, 321 
N.C. 570, 364 S.E.2d 373, the defendant robbed a convenience store, 
kidnapped the clerk, drove her to an isolated location, and shot her 
six times. /d. at 71, 337 S.E.2d at 830. In finding the death penalty pro- 
portionate, the Court emphasized that the robbery-murder occurred 
in the early morning hours when the lone employee was most vulner- 
able. Id. This Court also found the death penalty proportionate in 
State v. Williams, 305 N.C. 656, 292 S.E.2d 248, cert. denied, 459 U.S. 
1056, 74 L. Ed. 2d 622 (1982), where the defendant robbed and killed 
the lone employees of a gas station and a convenience store in the 
early morning hours. Jd. at 661-62, 690, 292 S.E.2d at 248, 263. 


IN THE SUPREME COURT 633 


STATE v. ROWSEY 
[343 N.C. 603 (1996)] 


Defendant in the instant case robbed and murdered the sole 
employee of a convenience store in the early morning hours when the 
victim was the most vulnerable. The jury found that the killing was 
especially heinous, atrocious, or cruel; and this finding was amply 
supported by the evidence. Defendant shot the victim six times at 
close range; the medical examiner testified that two of the shots may 
have been fired while the victim was lying prone on the floor. After 
shooting the victim, defendant kicked the victim in the back of the 
head in an effort to ensure the victim’s death. Further, the evidence 
revealed that the victim bled to death from a gunshot wound that 
pierced his lung, that none of the victim’s injuries would have caused 
instantaneous death, and that the victim was alive and gasping for 
breath when defendant left the scene of the crime. 


In light of the above, we find that this case rises to the level of 
cases in which this Court has approved the death penalty. Based on 
the experienced judgment of the members of this Court, we conclude 
that defendant’s death sentence is not excessive or disproportionate. 


We hold that defendant received a fair trial and capital sentencing 
proceeding free from prejudicial error. In comparing defendant’s 
case to similar cases in which the death penalty was imposed and in 
consideration of both the crime and the defendant, we cannot hold 
as a matter of law that the death penalty was disproportionate or 
excessive. 


NO ERROR. 
Justice FRYE concurring in part, dissenting in part. 


I concur in the Court’s decision finding no prejudicial error in 
defendant’s trial and conviction of first-degree murder. I dissent only 
as to the capital sentencing proceeding. 


I disagree with the majority’s treatment of the issue relating to 
the submission of the statutory mitigating circumstance that defend- 
ant had no significant history of prior criminal activity, N.C.G.S. 
§ 15A-2000(f)(1). In this case, defendant objected to the submission 
of this mitigating circumstance, arguing that the evidence available to 
the State was such that no reasonable juror could find defendant’s 
criminal history insignificant. The trial court denied defendant’s 
request for a voir dire on the evidence available to the State, con- 
cluding that the matter presented a jury question. Defendant argues, 
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correctly I think, that no reasonable juror could have found it insignif- 
icant that he, a twenty-year-old youth, illegally possessed marijuana 
the day of the shooting, concealed the murder weapon on his person 
on a number of occasions in the days prior to the shooting, stole 
money from his girlfriend’s mother days before the shooting, broke 
into a church and stole at least $900 worth of items weeks before the 
shooting, was convicted of two counts of larceny seven months prior 
to the shooting, and was convicted of fifteen counts of injury to prop- 
erty and an alcoholic beverage violation less than two years prior to 
the shooting. 


Furthermore, I disagree with the majority’s reliance on State v. 
Walker, where the majority of this Court held that absent extraordi- 
nary facts, the erroneous submission of a mitigating circumstance is 
harmless. State v. Rowsey, 343 N.C. 6038, 620, 472 S.E.2d 903, 912 
(1996). See State v. Walker, 348 N.C. 216, 228, 469 S.E.2d 919, 926 
(1996) (Frye, J. concurring). Here, it appears that the decision of the 
trial court to submit the (f)(1) mitigating circumstance led to the 
State’s introduction of “rebuttal” evidence at the capital sentencing 
proceeding that would not otherwise have been presented to the jury. 
The State was then free to argue to the jury that defendant did have a 
significant history of criminal activity despite the alleged contention 
to the contrary, thus belittling defendant’s argument as to any miti- 
gating circumstances. Since I am not convinced that without the 
rebuttal evidence the jury would nevertheless have recommended a 
sentence of death, I find the submission of the (f)(1) mitigating cir- 
cumstance prejudicial error entitling defendant to a new capital 
sentencing proceeding. 


STATE OF NORTH CAROLINA v. REX DEAN PENLAND 


No. 139A94 
(Filed 31 July 1996) 


1. Rape and Allied Offenses §§ 90, 110 (NCI4th)— rape and 
sexual offense—sufficiency of evidence—offenses commit- 
ted by force and against victim’s will 

The trial court did not err by denying defendant’s motion to 
dismiss charges of first-degree rape and first-degree sexual 
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offense where defendant contended that there was insufficient 
evidence that the offenses were committed by force and against 
the victim’s will. There was substantial evidence from which the 
jury reasonably could find that defendant used actual or con- 
structive physical force sufficient to overcome any resistance the 
victim might have offered and evidence of physical resistance is 
not necessary to prove lack of consent. Here, the victim’s fear of 
defendant was specific to the events leading to defendant’s sex- 
ual assaults on and murder of her. 


Am Jur 2d, Rape §§ 88 et seq.; Sodomy § 45. 


Sufficiency of allegations or evidence of serious bodily 
injury to support charge of aggravated degree of rape, 
sodomy, or other sexual abuse. 25 ALR4th 1213. 


. Rape and Allied Sexual Offenses §§ 97, 113 (NCI4th)— 
rape and sexual offense—defendant was aided and abet- 
ted—sufficiency of evidence 


There was sufficient evidence of first-degree sexual offense 
and first-degree rape on the basis that defendant was aided and 
abetted where defendant alleged that the State presented no evi- 
dence that the Sapp brothers, who cooperated with the State, did 
anything to encourage, instigate, advise, or counsel defendant to 
engage in any sexual acts with the victim and merely proved that 
the Sapps were present. Although mere presence at the crime 
scene is insufficient to support a finding that a person is an aider 
and abettor, presence alone may be regarded as encouragement 
when the bystander is a friend of the perpetrator who knows his 
presence will be regarded as an encouragement. Here, viewed in 
the light most favorable to the State, the evidence showed that 
defendant was the Sapp brothers’ uncle and that the Sapps were 
present when defendant picked up the victim, swore at her, hit 
her in the face, and demanded that she put on handcuffs; not only 
were the Sapps in close proximity when defendant forced the vic- 
tim to perform fellatio upon him and to have sexual intercourse 
with him, but Larry participated in the sexual acts, and both 
brothers complied with defendant’s request to tie the victim to a 
tree; and their presence inside and outside the truck while 
defendant engaged in sexual acts with the victim could reason- 
ably have been regarded as encouragement to defendant and 
constitutes sufficient evidence that they and defendant shared 
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the community of unlawful purpose necessary for aiding and 
abetting. 


Am Jur 2d, Rape § 28; Sodomy §8§ 89, 90. 


Prosecution of female as principal for rape. 67 ALR4th 
1127. 


. Rape and Allied Sexual Offenses §§ 189, 203 (NCI4th)— 


first-degree rape and first-degree sexual offense—failure 
to charge on lesser offenses—no error 


There was no plain error in a prosecution for first-degree 
rape, first-degree sexual offense, first-degree murder, and first- 
degree kidnapping where the court did not instruct the jury on 
second-degree rape and second-degree sexual offense as lesser 
included offenses based on insufficient evidence that defendant 
was aided and abetted. Defendant did not object to the instruc- 
tions given, did not request instructions on the lesser offenses, 
and there was no evidence to support instructions on second- 
degree rape and second-degree sexual offense in that defendant’s 
evidence did not tend to negate the evidence that his nephews 
aided and abetted him. Rather, defendant stated that he did not 
remember the evening’s events and his testimony suggested that 
the nephews were the perpetrators. Based on the evidence, the 
jury could have found defendant guilty of first-degree rape and 
first-degree sexual offense or not guilty. 


Am Jur 2d, Rape § 110; Sodomy § 95. 


Propriety of lesser-included-offense charge to jury in 
federal sex-crime prosecution. 100 ALR Fed. 535. 


. Kidnapping and Felonious Restraint § 31 (NCI4th); Rape 


and Allied Sexual Offenses § 90 (NCI4th)— first-degree 
kidnapping to commit rape—prostitute—withdrawal of 
consent 


There was sufficient evidence to permit the jury to find 
beyond a reasonable doubt that defendant committed first-degree 
kidnapping where defendant argued that the evidence was insuf- 
ficient to prove that he formed an intent to rape the victim prior 
to or during the removal because all of the evidence tended to 
show that the victim got into the truck for the purpose of engag- 
ing in prostitution. The evidence indicates that defendant never 
intended to pay her for sexual services and, given the circum- 
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stances, the jury could reasonably infer (1) that defendant would 
have known the victim’s prior consent to sexual activity had been 
withdrawn, and (2) that his threats and actions compelled her 
submission and overcame her will, thereby negating her earlier 
consent. 


Am Jur 2d, Abduction and Kidnapping § 12; Rape §§ 7, 
10, 11. 


Seizure or detention for purpose of committing rape, 
robbery, or similar offense as constituting separate crime 
of kidnapping. 43 ALR3d 699. 


. Evidence and Witnesses § 376 (NCI4th)— kidnapping, 
rape, murder—testimony of similar acts with prior 
girlfriend 


The trial court did not err in a prosecution arising from an 
abduction, rape and murder by admitting testimony from an ex- 
girlfriend concerning prior bad acts defendant allegedly commit- 
ted. Even if defendant had preserved this argument for appeal, 
the incidents with the ex-girlfriend and the victim involved 
assaults on a female in remote wooded areas in which defendant 
used a knife to threaten or intimidate the female, tied her to a 
tree, Slapped or beat her, used handcuffs and verbally abused his 
victim. Given the commonality of the distinct and bizarre behav- 
iors, the ten-year gap between the incidents did not negate the 
plausibility of the existence of an ongoing and continuous plan to 
engage in such activities. In light of the limiting instruction, the 
probative value of the evidence was not substantially outweighed 
by its prejudicial impact. 


Am Jur 2d, Evidence §§ 448, 450. 


Admissibility, in prosecution for sexual offense, of evi- 
dence of other similar offenses. 77 ALR2d 841. 


Construction and application of Rule 608(b) of Federal 
Rules of Evidence dealing with use of specific instances of 
conduct to attack or support credibility. 36 ALR Fed. 564. 


Admissibility, under Rule 404(b) of the Federal Rules 
of Evidence, of evidence of other crimes, wrongs, or acts 
similar to offense charged to show preparation or plan. 47 
ALR Fed. 781. 
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Evidence and Witnesses § 761 (NCI4th)— abduction, rape, 
capital murder—defendant’s comment regarding hand- 
cuffs—similar testimony without objection 


The trial court did not err in a prosecution for first-degree 
murder, first-degree rape, first-degree sexual offense, first-degree 
kidnapping, conspiracy to commit rape and conspiracy to commit 
kidnapping in which there was evidence that the victim had been 
handcuffed and assaulted by admitting testimony that defendant 
had always said that he was going to handcuff Sherry Fultz (not 
the victim) and “beat the hell out of her.” The State had previously 
introduced without objection similar testimony of three sisters 
that defendant possessed handcuffs or had threatened to use 
handcuffs on them. 


Am Jur 2d, Evidence § 1435. 


. Evidence and Witnesses § 3224 (NCI4th)— capital mur- 


der—accomplices testifying against defendant—character 
for truthfulness—sixth grade teacher 


The trial court did not err in a prosecution arising from an 
abduction, rape and murder by admitting testimony from the 
sixth-grade teacher of defendant’s accomplices, who testified 
against him, of the good character of the accomplices for truth- 
fulness. The fact that the witness’s knowledge of their reputation 
for truthfulness related to a time six years earlier affected only 
weight, not admissibility. 


Am Jur 2d, Evidence § 374. 


. Criminal Law § 754 (NCI4th)— capital murder, kidnapping, 


rape—instructions—proof of identity 


There was no prejudicial error in a prosecution arising from 
an abduction, rape and murder in not giving the instruction 
requested by defendant that the State had the burden of proving 
beyond a reasonable doubt defendant’s identity as the perpetra- 
tor. Defendant’s identity as the perpetrator was not seriously in 
question and, even if it was an issue, the court indicated in 
instructing on each of the offenses that the State was required to 
prove beyond a reasonable doubt that defendant committed their 
various elements. 


Am Jur 2d, Trial §§ 1370-1372. 


9. 


10. 
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Criminal Law § 468 (NCI4th)— capital murder—prosecu- 
tor’s argument—explanation of reasonable doubt 


The trial court did not err in a prosecution arising from an 
abduction, rape and murder by not intervening ex mero motu in 
the prosecutor’s explanation of reasonable doubt where the pros- 
ecutor stated that reasonable doubt is more than a possibility of 
innocence, that it is not a vain or imaginary doubt, and that the 
jury should not have any reasonable, substantial or significant 
doubt. The trial court properly instructed the jury on reasonable 
doubt and this instruction cured any error in the prosecutor’s 
closing argument. 


Am Jur 2d, Trial § 645. 


Counsel’s right in criminal prosecution to argue law or 
to read lawbooks to the jury. 67 ALR2d 245. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


Criminal Law § 433 (NCI]4th)— capital murder—prosecu- 
tor’s argument—defendant’s character 


The trial court did not err in a prosecution arising from an 
abduction, rape, and murder by not intervening ex mero motu in 
the prosecutor's argument where defendant contended that the 
prosecutor improperly invited the jury to infer defendant’s guilt 
from evidence of defendant’s bad character. Counsel are gener- 
ally allowed wide latitude in the argument of hotly contested 
cases and may argue facts in evidence and each of these com- 
ments was supported by the evidence or set forth an inference 
the jury could draw therefrom. 


Am Jur 2d, Trial §§ 681, 682. 


Prejudicial effect of prosecutor’s comment on charac- 
ter or reputation of accused, where accused has presented 
character witnesses. 70 ALR2d 559. 


Negative characterization or description of defendant, 
by prosecutor during summation of criminal trial, as 
ground for reversal, new trial, or mistrial—modern cases. 
88 ALR4th 8. 
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Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


Criminal Law § 1355 (NCI4th)-— capital sentencing—miti- 
gating circumstances—no significant history or prior crim- 
inal activity 


The trial court did not err in a first-degree murder prosecu- 
tion by not submitting the statutory mitigating circumstance of no 
significant history of prior criminal activity where evidence was 
adduced at trial that defendant had been convicted of breaking 
and entering and larceny, larceny of a vehicle, three counts of 
forgery and uttering, assault on a female, and driving while 
impaired; he had served at least six months in prison in 1991-92 
and had been imprisoned at least three times; and he acknowl- 
edged that at that time he was charged with backhanding his wife 
in response to her choking him and that his license was revoked. 
Although defendant asserts that a rational juror could have con- 
cluded that he had no significant history of prior criminal activity 
because of the age of some of his convictions, the allegedly non- 
violent nature of all of them, and the fact that they were a prod- 
uct of his alcoholism, the cases on which defendant relies 
involved the mitigator being submitted over defendant’s objection 
and the N.C. Supreme Court has held that similar histories barred 
submission of the mitigator. Given the nature and extent of 
defendant’s prior criminal history and the nature of the outstand- 
ing charges against him, the trial court properly could have found 
that no reasonable juror would deem defendant’s criminal history 
insignificant. 


Am Jur 2d, Criminal Law § 628. 


Court’s right, in imposing sentence, to hear evidence 
of, or to consider, other offenses committed by defendant. 
96 ALR2d 768. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that 
defendant was previously convicted of or committed other 
violent offense, had history of violent conduct, posed con- 
tinuing threat to society, and the like—post-Gregg cases. 
65 ALR4th 838. 
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13. 
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Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d 947. 


Criminal Law § 1357 (NCI4th)— capital sentencing—miti- 
gating circumstances—mental or emotional disturbance 


The trial court did not err in a first-degree murder prosecu- 
tion by not submitting the statutory mitigating circumstance that 
he was under the influence of a mental or emotional disturbance 
where, in context, the court in effect submitted the circum- 
stances of mental or emotional disturbance and impaired capac- 
ity. Even assuming that the court did not, the jurors must have 
considered this evidence since they in fact found the four non- 
statutory mitigating circumstances which the court related to 
those two circumstances. 


Am Jur 2d, Criminal Law § 628. 


Comment Note.—Mental or emotional condition as 
diminishing responsibility for crime. 22 ALR3d 1228. 


Modern status of test of criminal responsibility—state 
cases. 9 ALR4th 526. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d 947. 


Criminal Law § 455 (NCI4th)— capital sentencing—prose- 
cutor’s argument—need to justify life sentence— 
deterrence 


There was no error in a capital sentencing proceeding where 
defendant asserted that the State’s argument suggested that the 
jurors would have to justify a verdict of life imprisonment to the 
prosecutor and the citizens of the county and that a life sentence 
could be justified only if the jury could guarantee beyond a rea- 
sonable doubt that defendant would never kill again. Taken in 
context, the arguments suggested that the only way to prevent 
defendant from killing again was for the jury to return a death 
sentence; this type of specific deterrence argument has been con- 
sistently upheld. Moreover, the trial court subsequently 
instructed that the burden was on the State to prove the existence 
of an aggravating circumstance which outweighed any existing 
mitigating circumstances and which was sufficiently substantial 
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to warrant a recommendation of death. Any error in the prosecu- 
tor’s argument could not have denied defendant due process and 
did not require a new trial. 


Am Jur 2d, Trial § 572. 


Propriety, under Federal Constitution, of evidence or 
argument concerning deterrent effect of death penalty. 78 
ALR Fed. 553. 


Criminal Law § 454 (NCI4th)— capital sentencing—prose- 
cutor’s argument—mitigating circumstances 


There was no error requiring intervention ex mero motu ina 
first-degree murder sentencing hearing where defendant con- 
tended that the State improperly argued that the mitigating cir- 
cumstances were in fact aggravating circumstances. When read in 
context, the comments were attacks on the weight of the mitigat- 
ing circumstances. Even assuming that they were improper, the 
trial court properly instructed the jury that only those circum- 
stances identified by statute may be considered as aggravating 
circumstances and only the five aggravating circumstances sub- 
mitted were listed on the Issues and Recommendation as to 
Punishment form. Accordingly, the jury could not have consid- 
ered mitigating circumstances as aggravating circumstances. 
Furthermore, a psychologist testified that defendant had a history 
of antisocial acts and, under those circumstances, the prosecu- 
tor’s comment that defendant had an antisocial personality disor- 
der did not require the trial court to intervene. 


Am Jur 2d, Trial § 572. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d 947. 


Jury § 229 (NCI4th)— capital murder—jury selection— 
juror initially uncertain, then opposed to death—excusal 
for cause 


A prospective juror was not erroneously excused for cause 
from a first-degree murder prosecution because of his personal 
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beliefs concerning the death penalty where, despite his specula- 
tion that there might be some cases in which he would agree to 
the death penalty, the juror subsequently asserted that he did not 
think he could follow the court’s instructions that required impos- 
ing the death sentence. 


Am Jur 2d, Jury § 279. 


Comment Note.—Beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


16. Criminal Law § 1373 (NCI4th)— death penalty—not 
disproportionate 
A sentence of death was not imposed under the influence of 
passion, prejudice, or other arbitrary factors and was not exces- 
sive and disproportionate where the evidence supported the 
jury’s finding of each aggravating circumstance and the jury did 
not sentence defendant to death under the influence of passion, 
prejudice, or any other arbitrary factor, this case is distinguish- 
able from each of the seven cases where a death sentence was 
found disproportionate, cases cited by defendant in which juries 
have imposed life sentences are distinguishable in that here the 
jury convicted defendant of first-degree murder on the theories of 
premeditation and deliberation, felony murder, and murder by 
torture; none of the cases defendant cited involved the same 
aggravating circumstances as here and none involved a defendant 
who stabbed his victim fourteen times after having kidnapped, 
raped, and sexually assaulted her; and this case is similar to cases 
where the death penalty was found proportionate. 


Am Jur 2d, Criminal Law § 628. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


Validity of death penalty, under Federal Constitution, 
as affected by consideration of aggravating or mitigating 
circumstances—Supreme Court cases. 111 L. Ed. 2d 947. 


Appeal of right pursuant to N.C.G.S. § 7A-27(a) from a judgment 
imposing a sentence of death entered by Wood, J., at the 24 January 
1994 Criminal Session of Superior Court, Stokes County, upon a jury 
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verdict finding defendant guilty of first-degree murder. Defendant’s 
motion to bypass the Court of Appeals as to additional judgments 
imposed for first-degree rape, first-degree sexual offense, and first- 
degree kidnapping was allowed 9 February 1996. Heard in the 
Supreme Court 12 February 1996. 


Michael F. Easley, Attorney General, by Barry S. McNeill, 
Special Deputy Attorney General, for the State. 


James R. Glover for defendant-appellant. 


WHICHARD, Justice. 


Defendant was tried capitally for the first-degree murder, first- 
degree rape, first-degree sexual offense, and first-degree kidnapping 
of Vernice Alford. He was also charged with conspiracy to commit 
rape and conspiracy to commit kidnapping. The jury found defendant 
guilty on all but the conspiracy charges and recommended a sentence 
of death for the first-degree murder. The trial court sentenced defend- 
ant accordingly on the murder charge and sentenced defendant to 
two consecutive terms of life imprisonment for the rape and sexual 
offense and to a forty-year term for the kidnapping. Defendant 
appeals from his convictions and sentences. We hold that defendant 
‘received a fair trial, free of prejudicial error, and that the sentence of 
death is not disproportionate. 


The State’s evidence tended to show that on 30 November 1992, 
defendant and his two nineteen-year-old twin nephews, Gary Sapp 
and Larry Sapp, Jr., left defendant’s trailer to go deer hunting. They 
stopped at a convenience store, at a pool hall, at a Waffle House, and 
at the Darrell and Sherry Fultz residence. Defendant then drove to 
Winston-Salem and picked up the victim, Vernice Alford, a waitress 
and prostitute. He drove to a logging road in Stokes County where he 
engaged in sexual acts with her. After ordering the Sapp brothers to 
tie the victim to a tree, defendant assaulted her with a knife and left 
her there. 


The victim died of internal and external bleeding caused by mul- 
tiple stab wounds. Although vaginal swabs and smears showed the 
presence of sperm cells, State Bureau of Investigation crime labora- 
tory serologist P.D. Deaver testified that there was not a sufficient 
quantity of sperm to perform DNA testing. 


In the area surrounding the site where the body was found, inves- 
tigators recovered a Magna brand cigarette butt and a no-name ciga- 


IN THE SUPREME COURT 645 


STATE v. PENLAND 
[343 N.C. 634 (1996)] 


rette with a gold ring around the filter, a length of yellow and black 
cord wrapped loosely around a clump of small trees, an empty forty- 
ounce King Cobra beer bottle, an empty package of Monarch 100 cig- 
arettes, and footprints from two different pairs of shoes. One print 
was made by a tennis shoe bearing the brand “Pony” on the sole, like 
the shoes the victim had worn. The other print was made either by a 
woman’s shoe with a heel or by a cowboy boot. Chips of green paint 
and tire tracks were also found. 


Based on statements made by the Sapp brothers, investigators 
arrested defendant and searched his residence area. They recovered 
a green pickup truck whose paint and tires were consistent with the 
paint chips and tire tracks found in the area of the logging road. They 
also recovered a pair of handcuffs hanging on a gun rack in the rear 
of the truck’s cab. Fibers found on the handcuffs were consistent with 
fibers taken from the victim’s blue jean jacket. Officers also seized a 
pair of cowboy boots that defendant put on as he was escorted from 
the residence. 


Like defendant, the Sapp brothers were charged with first-degree 
kidnapping, first-degree murder, first-degree rape, first-degree sexual 
assault, conspiracy to commit rape, and conspiracy to commit kid- 
napping. Larry Sapp, Jr., testified that on the night of the murder, 
defendant was wearing cowboy boots, Larry was wearing black 
shoes, and Gary was wearing tennis shoes. Larry and Gary both 
smoked Magna cigarettes, whereas defendant smoked Monarch 100s, 
which have a gold band. 


Gary Sapp testified that on 80 November 1992, he and defendant 
traded their aluminum cans for money at the recycling center in 
Kernersville. On the way back to the Sapps’ trailer, defendant's wife 
bought five forty-ounce bottles of Magnum beer. Defendant and Gary 
each drank two bottles, and Larry drank the remaining bottle at the 
Sapps’ trailer. That evening, defendant and the Sapp brothers decided 
to spotlight for deer in some cornfields. Finding no deer, they drove 
to Rural Hall, where they stopped at a Pantry store and purchased 
four or five more forty-ounce bottles of Magnum beer. They drove on 
to King and stopped at the Rack Room. Upon leaving there, they 
drove to the Waffle House, where defendant went inside and tried to 
convince Anita Brown to “party” with them. Defendant returned to 
the truck alone, telling the Sapps that Brown had refused to come. 
Larry testified that defendant was “really mad” and stated “that bitch 
ain't nothing but a whore anyway.” Defendant then drove to the 
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Fultzes’ residence, where defendant and the Sapps drank beer, and 
according to Larry, defendant told Sherry she should handcuff Darrell 
and beat him. 


After leaving the Fultzes’ residence and buying three forty-ounce 
bottles of King Cobra beer, defendant drove to Winston-Salem, saying 
he wanted to pick up a prostitute. Arriving in Winston-Salem at 
approximately 9:00 p.m., defendant stopped on Patterson Avenue 
when a black female flagged him down. She opened the passenger 
side door and sat in the front seat. As the woman repeatedly asked for 
money, defendant sped off. Tossing her the handcuffs he had removed 
from the gun rack, defendant then said, “[S]hut the f--- up and put the 
handcuffs on, bitch.” When the victim looked at defendant and hesi- 
tated, defendant hit her in the face, saying, “[P]ut the f------ handcuffs 
on, bitch, like I told you.” The victim said, “Okay, Mister. Okay, 
Mister,” and cuffed her hands in front of her body. 


Defendant sped and ran through several stoplights and stop signs 
on the way to rural Stokes County. Larry testified that the victim was 
scared and stated, “Please, Mister, don’t,” and that defendant replied, 
“Well, all them black girls that got killed out there, I’m the one that did 
it.” Defendant drove down a logging road, rode over a felled tree, and 
stopped the vehicle. He and the victim exited the truck. Defendant 
walked to the passenger side and forced the victim’s head toward his 
penis. After the victim performed fellatio upon defendant, he took her 
to the rear of the truck, where he engaged in sexual intercourse with 
her as she leaned over and held the bumper. Larry walked to the rear 
of the truck, and the victim performed fellatio upon him while she 
was engaged in intercourse with defendant. When defendant stated, 
“You f------ bitch,” Larry stopped the victim from performing oral sex. 
Defendant and the victim then walked to the driver’s side of the truck; 
defendant pushed the victim onto some logs and again had inter- 
course with her. Gary testified that defendant stated several times, “I 
am going to ice this bitch.” Larry testified that the victim engaged in 
all of the sexual acts willingly and voluntarily. 


Defendant then led the victim to a tree. Although Gary said to 
defendant, “Let’s go, let’s get out of here,” defendant insisted, “I’m 
going to ice this bitch.” Defendant asked the Sapp brothers to tie the 
victim to a tree with a length of yellow and black rope. According to 
Gary, defendant said he was not going to pay the victim for having sex 
and was going to leave her there. Gary and Larry wrapped the rope 
around the victim and the tree four or five times but left the rope 
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loose so the victim could later extricate herself. Larry testified that 
while he and Gary were wrapping the rope, the victim asked them 
several times not to hurt her and stated that she had a child. Larry 
responded that they would not hurt her. As the Sapp brothers walked 
back to the truck, defendant angrily yelled, “Why didn’t you tie the 
G------ rope like I told you to?” While Gary and Larry sat in the truck 
drinking beer, Larry observed defendant standing in front of the vic- 
tim and saw defendant’s arms moving. Defendant returned to the 
truck within a few minutes, and as he turned on the engine and the 
headlights, Gary observed the victim walking “kind of bent over.” 


After leaving the logging road, defendant discovered that the 
truck had a flat tire. While the Sapps changed it, defendant contacted 
his wife on the citizens band radio to tell her about the flat tire. 
Defendant then drove to his residence. Before going inside, defendant 
and the Sapps walked to the rear of defendant’s residence, where 
defendant tried to burn a length of black and yellow rope. Gary testi- 
fied that defendant, while burning the rope, said that he “iced that 
bitch.” Defendant also told the Sapps he had stabbed himself in the 
leg while stabbing the victim. He showed them the knife he usually 
carried in a sheath on his belt, and it was covered with blood. Three 
days after the incident, defendant called the Sapp brothers, laughing, 
and told them the black female had been found. He instructed them 
not to tell anyone about the incident. Both Sapp brothers testified 
that on the night of the incident, defendant was “feeling good” but 
was not drunk. 


Defendant testified that he did not remember any of the events 
after he and the Sapps left the Rack Room because he passed out as 
a result of consuming more than a case of beer over the course of the 
day. He claimed that he knew nothing about the killing of the victim, 
asserting that the Sapp brothers had awakened him to tell him the 
pickup had a flat tire. He had no memory of stopping at the Waffle 
House or at the Fultzes’. Defendant denied ever possessing any black 
and yellow rope and denied burning any such rope after returning to 
his residence. Although when arrested he had a small wound on his 
leg, defendant and his fifteen-year-old nephew, Donnie Penland, testi- 
fied that defendant had injured his leg when he caught his pants ona 
barbed wire fence they were crossing while deer hunting several days 
after the murder. Defendant acknowledged that he previously had 
been to Patterson Avenue with Larry Sapp, Jr., and Donnie Penland 
and that he had told the Fultzes that Patterson Avenue was a place for 
picking up prostitutes. 
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At sentencing defendant presented evidence that his father was 
an alcoholic and was abusive toward his children. Dr. John Warren, a 
psychologist, testified that defendant suffered from alcohol depen- 
dency and mixed personality disorder and that defendant had intel- 
lectual functioning in the bottom six or seven percent of persons his 
age. Dr. Warren found nothing in his evaluation to suggest that 
defendant was insane or so intoxicated that he was unable to distin- 
guish right from wrong at the time of the crimes. 


[1] Defendant first assigns as error the trial court’s denial of his 
motion to dismiss the charges of first-degree rape and first-degree 
sexual offense. He contends that the evidence was insufficient to per- 
mit the jury to find beyond a reasonable doubt that the sexual inter- 
course and fellatio were committed by force and against the victim’s 
will. 


In ruling on a motion to dismiss, the trial court must consider the 
evidence in the light most favorable to the State, and the State is enti- 
tled to every reasonable inference to be drawn therefrom. State v. 
Bell, 311 N.C. 131, 138, 316 S.E.2d 611, 615 (1984). Contradictions and 
discrepancies are for the jury to resolve. Id. In deciding whether the 
trial court’s denial of defendant’s motion to dismiss violated defend- 
ant’s due process rights, this Court must determine whether “any 
rational trier of fact could have found the essential elements of the 
crime beyond a reasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 
319, 61 L. Ed. 2d 560, 573 (1979). 


One common element of first-degree rape and first-degree sexual 
offense, N.C.G.S. §§ 14-27.2(a)(2), 14-27.4(a)(2) (1986), is that the 
vaginal intercourse or sexual act must be “by force and against the 
will” of the victim. This Court has held that such force may be estab- 
lished by either actual physical force or constructive force. 
Constructive force may be demonstrated by evidence of threats or 
other actions by the defendant which compel the victim’s submission 
to sexual acts, and such threats “need not be explicit so long as the 
totality of circumstances allows a reasonable inference that such 
compulsion was the unspoken purpose of the threat.” State v. 
Etheridge, 319 N.C. 34, 45, 352 S.E.2d 673, 680 (1987). 


In arguing that the State’s evidence was insufficient to establish 
either that the sexual acts were against the victim’s will or that he 
used the kind of force required for a conviction of rape or sexual 
offense, defendant relies upon State v. Alston, 310 N.C. 399, 312 
S.E.2d 470 (1984). Alston, however, is distinguishable. In Alston, 
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Cottie Brown had engaged in a consensual sexual relationship with 
the defendant for six months prior to the alleged rape. Brown testi- 
fied that when she and the defendant engaged in sex, she frequently 
would remain motionless while the defendant undressed her and had 
intercourse with her. On the day of the alleged rape, approximately a 
month after Brown moved out of the defendant's apartment, the 
defendant approached Brown outside the school she was attending 
and threatened to “fix” Brown’s face. Brown testified that she did not 
run away from the defendant because she was afraid of him. Instead, 
after they walked around the neighborhood discussing their relation- 
ship, Brown followed the defendant to a friend’s apartment and 
remained motionless while he undressed her and had intercourse 
with her. This Court held that “absent evidence that the defendant 
used force or threats to overcome the will of the victim to resist the 
sexual intercourse alleged to have been rape,” the victim's “general 
fear” was not sufficient to show that the defendant used the force 
required to support a conviction of rape. Jd. at 409, 312 S.E.2d at 476. 


Here, there was substantial evidence from which the jury reason- 
ably could find that defendant used actual or constructive physical 
force sufficient to overcome any resistance the victim might have 
offered. Unlike in Alston, defendant and the victim were strangers. 
When the victim entered the truck and asked for money, defendant 
began driving “real fast,” swore at her and admonished her twice to 
“shut up,” slapped her, and commanded her to put on handcuffs. Gary 
Sapp testified that the victim was scared. When she pleaded, “Please, 
Mister, don’t,” defendant replied that he was responsible for the 
deaths of “all them black girls that got killed out there.” At the logging 
road, defendant pushed the victim’s head down onto his penis. While 
the victim was performing fellatio on Larry Sapp, defendant 
exclaimed, “You f------ bitch,” causing Larry to stop the victim from 
performing oral sex. After repeatedly telling Gary Sapp he was going 
to “ice this bitch,” defendant pushed the victim onto a pile of logs and 
had intercourse with her again. When the Sapps were wrapping the 
rope around the victim and the tree, she pleaded with them not to 
hurt her and told them, falsely, that she had a child. When defendant 
observed that the Sapps had not tied the victim tighter, he became 
furious and yelled, “Why didn’t you tie the G------ rope like I told you 
to?” Although the victim was a prostitute and initially sought a sexual 
encounter for payment, consent to sexual intercourse can be with- 
drawn at any time prior to penetration. State v. Way, 297 N.C. 293, 
296, 254 S.E.2d 760, 761 (1979). Moreover, while the victim here did 
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not offer any physical resistance to the acts of sexual intercourse and 
fellatio, evidence of physical resistance is not necessary to prove lack 
of consent in a rape case. Alston, 310 N.C. at 408, 312 S.E.2d at 475 
(citing State v. Hall, 293 N.C. 559, 568, 238 S.E.2d 4738, 476 (1977)). 
Unlike in Alston, the victim’s fear of defendant was specific to the 
events leading to defendant’s sexual assaults on and murder of her. 
Under these circumstances, a jury could reasonably find that there 
was substantial evidence that the victim withdrew any prior consent 
to the sexual acts. 


[2] In addition to requiring proof that a sexual act or intercourse 
was by force and against the victim’s will, convictions for first-degree 
sexual offense and first-degree rape require proof that defendant 
used or displayed a deadly weapon, inflicted serious injury on the vic- 
tim, or was aided and abetted in the commission of the sexual of- 
fense or rape by one or more other persons. N.C.G.S. §§ 14-27.2(a)(2), 
14-27.4(a)(2). The trial court submitted the charges of first-degree 
rape and first-degree sexual offense on the basis that defendant was 
so aided and abetted. Defendant argues that the evidence was insuf- 
ficient to prove that the Sapp brothers aided and abetted him because 
the State presented no evidence that they did anything to encourage, 
instigate, advise, or counsel defendant to engage in any sexual acts 
with the victim. Rather, the State’s evidence merely proved that the 
Sapps were present. 


Mere presence at the crime scene is insufficient to support a find- 
ing that a person is an aider and abettor; there must be some evidence 
tending to show that the alleged aider and abettor “ ‘by word or deed, 
gave active encouragement to the perpetrator of the crime or by his 
conduct made it Known to such perpetrator that he was standing by 
to lend assistance when and if it should become necessary.’ ” Bell, 311 
N.C. at 139, 316 S.E.2d at 615 (quoting State v. Aycoth, 272 N.C. 48, 51, 
157 S.E.2d 655, 657 (1967)). In addition, to be an aider and abettor, a 
person must share in the criminal intent of the perpetrator to commit 
the charged offense. State v. Barnette, 304 N.C. 447, 458, 284 S.E.2d 
298, 305 (1981). That a person intends to aid the perpetrator may be 
inferred from his actions and from his relation to the actual perpetra- 
tor. State v. Rankin, 284 N.C. 219, 223, 200 S.E.2d 182, 185 (1973). In 
fact, when the bystander is a friend of the perpetrator who knows his 
presence will be regarded as an encouragement, presence alone may 
be so regarded. Jd. (quoting with approval Vol. 1, Francis Wharton, 
Wharton's Criminal Law § 246 (12th ed. 1932)). 
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When viewed in the light most favorable to the State, the evidence 
here showed that defendant was the Sapp brothers’ uncle and that the 
Sapps were present when defendant picked up the victim, swore at 
her, hit her in the face, and demanded that she put on handcuffs. Not 
only were the Sapps in close proximity when defendant forced the 
victim to perform fellatio upon him and to have sexual intercourse 
with him, but Larry participated in the sexual acts, and both brothers 
complied with defendant's request to tie the victim to a tree. Their 
presence inside and outside the truck while defendant engaged in 
sexual acts with the victim could reasonably have been regarded as 
encouragement to defendant and constitutes sufficient evidence that 
they and defendant shared the “community of unlawful purpose” nec- 
essary for aiding and abetting. State v. McKinnon, 306 N.C. 288, 299, 
293 S.E.2d 118, 125 (1982). 


[8] Defendant further argues that even if their presence was suffi- 
cient to raise an inference that they aided and abetted him, the evi- 
dence that they shared a criminal intent to commit the offenses was 
at best equivocal. Defendant contends that he was entitled to an 
instruction on the lesser offenses of second-degree rape and second- 
degree sexual offense. He further argues that the failure to so instruct 
deprived him of his state and federal constitutional rights to due 
process and freedom from cruel and unusual punishment. Because 
defendant did not object to the instructions given and did not request 
instructions on the lesser offenses, however, he is now barred by Rule 
10(b)(2) of the North Carolina Rules of Appellate Procedure from 
assigning this as error. State v. Collins, 334 N.C. 54, 62, 431 $.E.2d 
188, 193 (1993) (citing State v. Odom, 307 N.C. 655, 300 S.E.2d 375 
(1983)). Even under the plain error standard of Odom, defendant is 
entitled to no relief because he cannot demonstrate that any error in 
the trial court’s instructions “caused the jury to reach a different ver- 
dict than it would have reached otherwise.” State v. Walker, 316 N.C. 
33, 40, 340 S.E.2d 80, 84 (1986). There was no evidence to support 
instructions on second-degree rape and second-degree sexual 
offense. Defendant’s evidence did not tend to negate the evidence 
that the Sapps aided and abetted him. Rather, he stated that he did 
not remember the evening’s events, and his testimony suggested that 
the Sapps were the perpetrators. Based on this evidence, the jury 
could have found defendant guilty of first-degree rape and first- 
degree sexual offense or not guilty. Because there was no evidence 
suggesting a lack of aiding and abetting, the trial court was not 
required to instruct the jury on the lesser offenses. See State v. 
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Amerson, 316 N.C. 161, 168, 340 S.E.2d 98, 102 (1986). This assign- 
ment of error is overruled. 


[4] Defendant next contends the evidence was insufficient to per- 
mit the jury to find beyond a reasonable doubt that he committed 
first-degree kidnapping. The indictment charged that defendant kid- 
napped the victim by “unlawfully confining her and restraining her 
and removing her from one place to another” without her consent and 
for the purpose of committing a felony, and that the victim was sexu- 
ally assaulted, seriously injured, and not released in a safe place. 
Although defendant concedes that the evidence established that he 
restrained or removed the victim without her consent, he argues that 
the evidence was insufficient to prove that he formed an intent to 
rape the victim prior to or during the removal. Defendant contends 
that because all of the evidence tended to show that the victim 
got into the truck for the purpose of engaging in prostitution, defend- 
ant had no reason to believe she would not engage in consensual 
sexual acts, and therefore there was no substantial evidence that he 
formed an intent to rape the victim prior to or during the removal. We 
disagree. 


Although the victim was a prostitute, the evidence indicates that 
defendant never intended to pay her for sexual services. When she 
entered the truck and asked for money, defendant began driving very 
fast. As she repeated her request for money, defendant swore at her, 
slapped her, and demanded that she wear handcuffs. When the victim 
stated, “Please, Mister, don’t,” defendant enhanced her fear by telling 
her he was responsible for the murders of “all them black girls.” 
Defendant’s repeated statements that he was going to “ice” the victim 
further indicated that he had no intention of paying her. Given these 
circumstances the jury could reasonably infer (1) that defendant 
would have known the victim’s prior consent to sexual activity had 
been withdrawn, and (2) that his threats and actions compelled her 
submission and overcame her will, thereby negating her earlier con- 
sent. This assignment of error is overruled. 


[5] Defendant next assigns as error the trial court’s admission pur- 
suant to N.C.G.S. § 8C-1, Rule 404(b), over his objection, of the testi- 
mony of Judy Hopkins and Gary Sapp concerning prior bad acts 
defendant allegedly committed. He argues that this evidence was not 
relevant to prove any issue of fact other than his bad character and 
predisposition to commit such acts and that it was admitted in viola- 
tion of N.C.G.S. § 8C-1, Rule 403, because its prejudicial impact sub- 
stantially outweighed its probative value. 
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Following the State’s assertion that it intended to offer Hopkins’ 
testimony to prove defendant’s modus operandi and common plan or 
scheme, the trial court held a voir dire to determine whether the acts 
against Hopkins and the victim were sufficiently similar under Rule 
404(b) to allow admission of the testimony. Hopkins testified on voir 
dire that she dated defendant for a six-month period approximately 
ten years prior to trial. On their second or third date, Hopkins saw 
defendant with handcuffs, and he used these handcuffs to secure her 
“to a bed or to anything that he could get.” Defendant often used a 
rope to bind Hopkins to a tree in the woods; and he sometimes used 
the handcuffs, rope, and his knife together on Hopkins. After tying 
her to a tree, defendant would verbally abuse her, slap her around, 
and throw knives at her. He also held several knives to her throat. On 
at least one occasion, Hopkins suffered black eyes and a torn lip. The 
trial court determined that defendant’s actions against Hopkins and 
those against the victim were sufficiently similar that the ten-year 
span between the crimes charged and the prior bad acts did not ren- 
der the evidence too remote to be probative on the issue of common 
plan or scheme. However, it ruled that the State could not elicit 
“remote” evidence from Hopkins about defendant “tying her to beds 
and things of that nature.” 


Hopkins testified before the jury that defendant controlled her by 
using handcuffs on her, that he had used handcuffs on more than five 
occasions, that he had tied her to a tree and thrown knives at her, that 
he had held knives at her throat, that he had called her “bitches [sic] 
and stuff like that,” that he had slapped her and used his fist on her, 
and that these incidents always occurred in wooded areas. The trial 
court gave a limiting instruction in which it told the jury that the evi- 
dence of defendant’s assaults against Hopkins “was received solely 
for the purpose of showing that there existed in the mind of the 
defendant a plan, scheme, system, or design involving the crime or 
crimes charged in this case.” 


Defendant contends that Hopkins’ evidence was inadmissible to 
prove the existence of a common plan or scheme because of the ten- 
year gap between those acts and the crimes charged here and 
because of the dissimilarities between the two. He relies on State v. 
Shane, 304 N.C. 643, 285 S.E.2d 813 (1982), a case decided before cod- 
ification of the rules of evidence, in which the defendant and a fellow 
police officer were charged with first-degree sexual offense for raid- 
ing a massage parlor and threatening to arrest the female employees 
for prostitution but then offering to drop the charges in exchange for 
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sexual favors. This Court held that the trial court erroneously admit- 
ted evidence that seven months prior to this incident, a prostitute 
allegedly committed fellatio upon the defendant in exchange for his 
agreement not to arrest her. Despite the “striking similarity” between 
the two events, the Court determined that the seven-month time gap 
between the events “substantially negated the plausibility of the exist- 
ence of an ongoing and continuous plan to engage persistently in such 
deviant activities.” Jd. at 656, 285 S.E.2d at 821. 


Initially, we note that at trial defendant argued that the prior bad 
acts were too dissimilar to be admissible under Rule 404(b), not that 
they were too remote in time. In his brief he primarily contends that 
the prior bad acts against Hopkins were too remote in time to be 
admissible as evidence of a common plan or scheme. Because this 
argument is made for the first time on appeal, it is not properly before 
this Court. See State v. Robbins, 319 N.C. 465, 495-96, 356 S.E.2d 279, 
297-98, cert. denied, 484 U.S. 918, 98 L. Ed. 2d 226 (1987); N.C. R. App. 
P. 10(b)(1). 


Even if defendant had preserved this argument, he would not pre- 
vail. As the trial court noted, both incidents involved assaults on a 
female in remote wooded areas in which defendant used a knife to 
threaten or intimidate the female, tied her to a tree, and slapped or 
beat her. Moreover, defendant used handcuffs and verbally abused his 
victim in both instances. Given the commonality of the distinct and 
bizarre behaviors, the ten-year gap between the incidents did not 
“negate[] the plausibility of the existence of an ongoing and continu- 
ous plan to engage... in such... activities.” Shane, 304 N.C. at 656, 
285 S.E.2d at 821. 


Nor did the admission of Hopkins’ testimony violate Rule 403. 
The trial court specifically precluded the prosecutor from eliciting 
“remote” evidence from Hopkins, and the evidence actually adduced 
did not simply imply that defendant had a bad character, but tended 
to prove the existence of a common plan or scheme on his part. In 
light of the limiting instruction, the probative value of Hopkins’ evi- 
dence was not substantially outweighed by its prejudicial impact. 


[6] Under this same assignment, defendant argues that the trial 
court erred in allowing Gary Sapp to testify, over objection, that 
whenever he previously accompanied defendant to the Fultz resi- 
dence, defendant always told Darrell Fultz that he was going to hand- 
cuff Sherry Fultz and “beat the hell out of her.” Defendant again con- 
tends this evidence should not have been admitted because it was not 
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relevant to prove anything other than his bad character. However, the 
State had previously introduced testimony of three sisters that 
defendant possessed handcuffs or had threatened to use handcuffs on 
them. One, Mary Wilson, testified that approximately two years 
before 30 November 1992, defendant and Debbie Wilson argued, and 
defendant handcuffed and slapped Debbie. Darrell and Sherry Fultz 
later testified that on 30 November 1992, defendant told Darrell he 
had handcuffs in his truck if Darrell wanted to “take care of” Sherry. 
Defendant did not object to any of this evidence. As this similar evi- 
dence was admitted without objection, defendant cannot now com- 
plain about the admission of Gary Sapp’s testimony regarding defend- 
ant’s proposed handcuffing of Sherry Fultz. See State v. Alford, 339 
N.C. 562, 569-70, 453 S.E.2d 512, 515-16 (1995). This assignment of 
error is therefore overruled. 


[7] Defendant next argues that the trial court erred in allowing 
State’s witness Jason Duncan to testify to his opinion regarding the 
good character of the Sapp brothers for truthfulness. At trial defend- 
ant offered evidence of his good character for truth and veracity and 
the Sapp brothers’ bad character for such. As Duncan had been the 
Sapp brothers’ teacher in the sixth grade approximately six years 
prior to trial, defendant argued that Duncan’s knowledge was so 
remote that his testimony should not be admitted. The trial court per- 
mitted Duncan to testify over objection that in the sixth grade, the 
Sapp brothers admitted exactly what they had done when they were 
caught. On cross-examination Duncan admitted that he did not know 
the brothers’ current reputation for truthfulness. The fact that 
Duncan’s knowledge of the Sapp brothers’ reputation for truthfulness 
related to a time six years earlier affected only weight, not admissi- 
bility. See State v. Syriant, 333 N.C. 350, 377, 428 S.E.2d 118, 132, cert. 
denied, 510 U.S. 948, 126 L. Ed. 2d 341 (1993). Further, given the 
inconsequential nature of this testimony, defendant has failed to 
demonstrate that the error, if any, in admitting it was prejudicial. 


[8] Defendant next assigns as error the trial court’s refusal to 
instruct the jury that the State had the burden of proving beyond a 
reasonable doubt defendant's identity as the perpetrator. Asserting 
that there was no direct evidence that he killed the victim, defendant 
requested that the trial court instruct in accordance with N.C.P.I.— 
Crim. 104.90, which provides: 





I instruct you that the State has the burden of proving the identity 
of the defendant as the perpetrator of the crime charged beyond 
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a reasonable doubt. That means that you, the jury, must be satis- 
fied beyond a reasonable doubt that the defendant was the per- 
petrator of the crime charged before you may return a verdict of 
guilty. 


N.C.P.I.—Crim. 104.90 (1989). The trial court refused to give the 
instruction. Defendant argues that the main issue was whether he or 
one of the Sapp brothers killed the victim. He thus contends that he 
was entitled to have the substance of this instruction given. 


So long as the requested instruction is given in substance, the 
trial court is not required to give it verbatim even when it is a correct 
statement of the law. State v. Dodd, 330 N.C. 747, 753, 412 S.E.2d 46, 
49 (1992). The trial court did not err in refusing to give this instruc- 
tion because defendant’s identity as the perpetrator was not seriously 
in question. There was substantial evidence that defendant killed the 
victim: the Sapp brothers testified that defendant was the last person 
with the victim before they left the scene of the crimes; Larry testified 
that he observed defendant moving his arms in front of the victim; 
defendant admitted to the Sapp brothers that he had “iced the bitch” 
and that he had stabbed himself in the leg while he was stabbing the 
victim; defendant displayed his bloody knife to the Sapps; and both 
cigarette butts matching defendant’s brand and a cowboy boot print 
were found at the crime scene. As Larry testified that defendant was 
the only one wearing cowboy boots, the discovery of the cowboy boot 
print at the crime scene refuted defendant’s assertion that he was 
passed out in the truck at the time of the killing. 


Even if identity of the perpetrator was an issue, the trial court 
instructed that the State “must prove ... that the defendant is guilty 
beyond a reasonable doubt.” In instructing on each of the offenses, 
the court indicated that the State was required to prove beyond a rea- 
sonable doubt that defendant committed their various elements. 
These instructions adequately informed the jury that the State had to 
prove that defendant was the perpetrator. See State v. Williams, 98 
N.C. App. 68, 71-72, 389 S.E.2d 830, 832 (1990). Any error in the fail- 
ure to give the requested instruction thus was harmless beyond a rea- 
sonable doubt. This assignment of error is overruled. 


Defendant next argues that the prosecutors’ guilt-innocence 
phase arguments contained misstatements of the law and the evi- 
dence, included statements of personal opinion and personal testi- 
mony, and were grossly improper. Although defendant did not object, 
he now contends that the remarks violated his state and federal rights 
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to a fair trial such that the trial court erred by failing to intervene ex 
mero motu. We conclude that the arguments were not so grossly 
improper as to deny such rights and that the trial court therefore did 
not err by failing to intervene ex mero motu. 


[9] Defendant first argues that one prosecutor’s explanation of the 
reasonable doubt standard allowed the jury to apply an unconstitu- 
tionally lenient standard of proof in determining defendant's guilt. 
The prosecutor noted that it was neither possible nor necessary for 
the State to prove defendant’s guilt beyond all conceivable doubt. 
Quoting from State v. Bryant, 282 N.C. 92, 99, 191 S.E.2d 745, 750 
(1972), the prosecutor stated that reasonable doubt “is more than a 
possibility of innocence.” He continued: 


Reasonable doubt is doubt based on reason. It is a reasonable 
doubt as distinguished from a flimsy doubt. It is a significant and 
important doubt. Let me read that to you again. It is a reasonable 
doubt as distinguished from a flimsy one. It is an important, sig- 
nificant doubt. That is what reasonable doubt is. It’s not a vain or 
imaginary doubt. 


The prosecutor added that the jury should not have any reasonable, 
substantial, or significant doubt that defendant was the person who 
kidnapped, raped, and murdered the victim. 


Citing Cage v. Louisiana, 498 U.S. 39, 41, 112 L. Ed. 2d 339, 342 
(1990) (per curiam), defendant contends that the use of the terms 
“substantial,” “important,” and “significant” “suggest a higher degree 
of doubt than is required under the reasonable doubt standard.” This 
Court recently rejected a similar argument in State v. Rose, 339 N.C. 
172, 451 S.E.2d 211 (1994), cert. denied, —— U.S. —-, 132 L. Ed. 2d 
818 (1995), affirming that “[t]he jury does not have to be absolutely 
certain or totally free from doubt to find a defendant guilty.” /d. at 
196, 451 S.E.2d at 225. The Court determined that the prosecutor's 
language there that it was sufficient if the jurors “believed basically” 
that the defendant was guilty did not lower the State’s burden of 
proof in violation of the defendant’s due process rights. Id. at 196-97, 
451 S.E.2d at 225. In addition, Cage concerned instructions the 
trial court gave to the jury and is “not controlling here, where the 
statements complained of were made by the prosecutor during jury 
arguments.” State v. Jones, 336 N.C. 490, 495, 445 S.E.2d 23, 25 (1994). 
The trial court properly instructed the jury on reasonable doubt as 
follows: 
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A reasonable doubt is a doubt based on reason and common 
sense, arising out of some or all of the evidence that has been pre- 
sented, or lack or insufficiency of the evidence, as the case may 
be. Proof beyond a reasonable doubt is proof that fully satisfies 
or entirely convinces you of the defendant’s guilt. 


This instruction cured any error in the prosecutor’s closing argument 
and insured that defendant was not denied due process. See Rose, 339 
N.C. at 197, 451 S.E.2d at 225. 


[10] Defendant further argues that a prosecutor improperly invited 
the jury to infer defendant’s guilt from various items of evidence indi- 
cating that defendant was a person of bad character. Defendant com- 
plains of (1) the prosecutor’s arguing that defendant had two differ- 
ent sides and asking the jury to determine “which side was out there” 
on 30 November 1992; (2) the prosecutor’s arguing that only police 
have a legitimate reason for owning handcuffs and that defendant had 
presented no evidence that he needed to carry a knife every day; (3) 
the prosecutor’s arguing that defendant was the kind of person who 
liked to go to Patterson Avenue in Winston-Salem and that, even 
though he was married, defendant tried to get other women to go out 
with him; and (4) the prosecutor’s brief comment on defendant’s 
criminal record and time served in prison. 


Counsel are generally allowed “wide latitude in the argument of 
hotly contested cases.” State v. Huffstetler, 312 N.C. 92, 112, 322 
S.E.2d 110, 123 (1984), cert. denied, 471 U.S. 1009, 85 L. Ed. 2d 169 
(1985). Counsel may argue facts in evidence and all reasonable infer- 
ences to be drawn therefrom, and the propriety determination is 
largely in the sound discretion of the trial court. Jd. 


Each of the above comments was supported by the evidence or 
set forth an inference the jury could draw therefrom. Although there 
was evidence that defendant committed these crimes and had 
assaulted females in the past, defendant presented evidence that he 
was a good husband and had never handcuffed or threatened his wife 
with violence. As there was evidence that defendant was not a police 
officer, the prosecutor could properly comment on and question his 
longtime possession of handcuffs as well as his need to carry a knife 
on his belt at all times. There was evidence that defendant had previ- 
ously been to Patterson Avenue at least once with Larry Sapp, Jr., and 
Donnie Penland and once with the Fultzes. There was also evidence 
that on the night of the crimes, defendant attempted to convince 
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Anita Brown to accompany him and the Sapp brothers. Finally, 
defendant acknowledged that he had prior convictions for breaking 
and entering and larceny, larceny of a vehicle, three counts of forgery 
and uttering, and driving while impaired. The prosecutor’s remarks 
concerned the credibility of defendant and his testimony that he 
knew nothing about the crimes, rather than defendant’s predisposi- 
tion to commit the crimes. They were not so grossly improper as to 
require the trial court to intervene ex mero motu. This assignment of 
error is therefore overruled. 


[141] Defendant next argues that the trial court failed to submit 
statutory mitigating circumstances supported by the evidence and 
that this failure deprived him of his due process rights. He first con- 
tends the court erred in failing to submit the circumstance that 
defendant had “no significant history of prior criminal activity,” 
N.C.G.S. § 15A-2000(f)(1) (Supp. 1995), because the evidence would 
have permitted a reasonable juror to find this proven by a preponder- 
ance of the evidence. Evidence was adduced at trial that defendant 
had been convicted of breaking and entering and larceny, larceny of a 
vehicle, three counts of forgery and uttering, assault on a female, and 
driving while impaired. He had served at least six months in prison in 
1991-92 and had been imprisoned at least three times. Defendant 
acknowledged that at that time he was charged with backhanding his 
wife in response to her choking him. He also admitted to outstanding 
charges of driving while impaired and driving while his license was 
revoked. Dr. Warren, defendant’s expert in forensic psychology, 
opined that defendant’s prior convictions were associated with his 
long-standing addiction to alcohol. 


Defendant asserts that because of the age of some of his convic- 
tions, the allegedly nonviolent nature of all of them, and the fact that 
they were a product of his alcoholism, a rational juror could have 
concluded that he had no significant history of prior criminal activity. 
As support for this assertion, defendant cites State v. Lloyd, 321 N.C. 
301, 364 S.E.2d 316, sentence vacated on other grounds, 488 U.S. 807, 
102 L. Ed. 2d 18 (1988), and State v. Brown, 315 N.C. 40, 337 $.E.2d 
808 (1985), cert. denied, 476 U.S. 1164, 90 L. Ed. 2d 733 (1986), over- 
ruled on other grounds by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 
373 (1988). In Lloyd this Court determined that this mitigator was 
properly submitted over defendant’s objection notwithstanding evi- 
dence of two felony convictions and seven alcohol-related misde- 
meanors. Lloyd, 321 N.C. at 312-18, 364 S.E.2d at 323-24. In Brown 
the (f)(1) mitigator was held properly submitted over objection 
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despite defendant’s record of eighteen felony convictions. Brown, 315 
N.C. at 62, 337 S.E.2d at 825. 


Defendant’s reliance on Lioyd and Brown is misplaced. In those 
cases the mitigator was submitted over the defendants’ objections; 
here, it was not submitted. Further, defendant bears the burden of 
producing “substantial evidence” tending to show the existence of a 
mitigating circumstance before that circumstance will be submitted. 
State v. Rouse, 339 N.C. 59, 100, 451 S.E.2d 548, 566 (1994), cert. 
denied, —— U.S. —,, 183 L. Ed. 2d 60 (1995). Before submitting this 
mitigating circumstance, the trial court must “determine whether a 
rational jury could conclude that defendant had no significant his- 
tory of prior criminal activity.” State v. Wilson, 322 N.C. 117, 143, 367 
S.E.2d 589, 604 (1988). This Court has held that similar criminal his- 
tories barred submission of the mitigator. See, e.g., State v. McCarver, 
341 N.C. 364, 399, 462 S.E.2d 25, 44-45 (1995), cert. denied, —- US. 
——, 1384 L. Ed. 2d 482 (1996); State v. Daughtry, 340 N.C. 488, 522, 459 
S.E.2d 747, 764-65 (1995), cert. denied, —- U.S. —-, 133 L. Ed. 2d 739 
(1996); State v. Jones, 339 N.C. 114, 157-58, 451 S.E.2d 826, 849-50 
(1994), cert. denied, — U.S. —., 132 L. Ed. 2d 873 (1995); Rouse, 339 
N.C. at 99-100, 451 S.E.2d at 565-66. Given the nature and extent of 
defendant’s prior criminal history and the nature of the outstanding 
charges against him, the trial court properly could have found that no 
reasonable juror would deem defendant’s criminal history insignifi- 
cant. Thus, the trial court did not err in failing to submit the circum- 
stance ex mero motu. 


{12] By this same assignment, defendant asserts that the evidence 
in the light most favorable to him would have permitted a reasonable 
juror to find the statutory mitigating circumstance that the “murder 
was committed while the defendant was under the influence of a 
mental or emotional disturbance.” N.C.G.S. § 15A-2000(f)(2). He 
notes that there was sentencing phase evidence that he suffered from 
a mixed personality disorder, that his intellectual capacity was 
impaired, that he was addicted to alcohol, and that each of these con- 
ditions existed prior to and at the time of the murder. Even if his alco- 
holism was not a mental or emotional disturbance within the meaning 
and intent of (f)(2), defendant argues that the other diagnoses were 
sufficient to require that this circumstance be submitted. 


In its instructions the trial court in effect submitted this circum- 
stance. It submitted the following nonstatutory mitigating circum- 
stances: (1) whether the defendant suffers from low mentality or a 
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low intelligence quotient, (2) whether the defendant suffers from sub- 
stance abuse and alcohol dependency, (3) whether the defendant suf- 
fered from an impaired capacity at the time of the crime, and (4) 
whether the defendant suffers from a personality disorder. The court 
then instructed that if one or more jurors found that defendant’s low 
mentality or low intelligence quotient, and/or substance abuse and 
alcohol dependency, and/or impaired capacity, and/or personality 
disorder existed “so that as a result the Defendant was under the 
influence of a mental disturbance or emotional disturbance when he 
killed the victim, ... you would so indicate by having your foreperson 
write ‘Yes’ in the space after this mitigating circumstance on the 
Issues and Recommendation form.” The trial court similarly re- 
lated these four mitigators to the mitigating circumstance in N.C.G.S. 
§ 15A-2000(f)(6), instructing that if any of the jurors found that any of 
these same four mitigating circumstances existed and “impaired 
[defendant’s] capacity to appreciate the criminality of his conduct or 
to conform his conduct to the requirements of the law,” they would so 
indicate by having their foreperson write “Yes” in the space provided 
after this mitigating circumstance on the Issues and Recommendation 
as to Punishment form. Thus, in context, the trial court in effect sub- 
mitted both the (f)(2) and (f)(6) mitigators. 


Even assuming arguendo that the court did not, through its 
instructions, in effect submit the (f)(2) mitigator, the error was harm- 
less. The jurors must have considered this evidence since they in fact 
found the four nonstatutory mitigating circumstances which the trial 
court related to (f)(2) and (f)(6): that defendant suffers from low 
mentality or low intelligence quotient, that defendant suffers from 
substance abuse and alcohol dependency, that defendant suffered 
from an impaired capacity at the time of the crime, and that defend- 
ant suffers from a personality disorder. Thus, the error, if any, in fail- 
ing to submit the (f)(2) circumstance did not prevent any juror from 
considering and giving weight to the mitigating evidence and was 
harmless beyond a reasonable doubt. See State v. Ward, 338 N.C. 64, 
113, 449 S.E.2d 709, 736-37 (1994), cert. denied, —— U.S. —, 131 
L. Ed. 2d 1013 (1995). This assignment of error is overruled. 


[13] Defendant next asserts that the State’s penalty phase argu- 
ments contained misstatements of the evidence and were grossly 
improper. The first remark to which defendant objects was: 


Now, ladies and gentlemen of the jury, if you could tell me, if you 
could tell me, if you could show to the people in this county 
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beyond a reasonable doubt that letting Rex Dean Penland live 
guarantees he’ll never kill again, can you do that? Can you really 
do that? 


Defense counsel objected, and the trial court sustained the objection. 
Defendant contends that this comment suggested that the jurors 
would have to Justify a verdict of life imprisonment to the prosecutor 
and the citizens of the county and that a life sentence could be justi- 
fied to the public only if the jury could guarantee beyond a reasonable 
doubt that defendant would never kill again. Defendant further 
argues that the trial court should have instructed the jury to disregard 
the remarks. 


A prosecutor’s challenged remarks must be reviewed in the 
overall context in which they were made and in view of the overall 
factual circumstances to which they referred. State v. Daniels, 337 
N.C. 248, 277, 446 S.E.2d 298, 319 (1994), cert. denied, —— U.S. —, 
130 L. Ed. 2d 895 (1995). Prior to the challenged remark, the prose- 
cutor noted that defendant sought to protect his own life but that “no 
one tried to protect Vernice Alford.” Taken in context, the comments 
suggested that the only way to prevent defendant from killing again 
was for the jury to return a death sentence. This type of specific 
deterrence argument has been consistently upheld. See State v. Lee, 
335 N.C. 244, 281-82, 439 $.E.2d 547, 566-67, cert. denied, ——- U.S. —, 
130 L. Ed. 2d 162 (1994); State v. Hill, 331 N.C. 387, 417, 417 S.E.2d 
765, 780 (1992), cert. denied, 507 U.S. 924, 122 L. Ed. 2d 684 (1993); 
State v. Johnson, 298 N.C. 355, 366-67, 259 S.E.2d 752, 760 (1979). 
Moreover, the trial court subsequently instructed that the burden was 
on the State to prove the existence of an aggravating circumstance 
which outweighed any existing mitigating circumstances and which 
was sufficiently substantial to warrant a recommendation of death; 
thus, any error in the prosecutor's argument could not have denied 
defendant due process and did not require a new trial. See State v. 
Frye, 341 N.C. 470, 492, 461 S.E.2d 664, 674 (1995), cert. denied, —— 
U.S. —-, 184 L. Ed. 2d 526 (1996); Jones, 336 N.C. at 493-96, 445 
S.E.2d at 24-26. 


[14] Defendant further argues that the State improperly argued that 
the mitigating circumstances to be submitted to the jury were in fact 
aggravating circumstances. Referring to the fact that defendant suf- 
fered from a personality disorder, the prosecutor argued, “And I sub- 
mit to you that you’ve already found by your verdict in the first phase 
of this trial that that is not a mitigating factor.” Subsequently, after 
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reviewing the list of mitigating circumstances, the prosecutor argued, 
“Are those mitigating factors? Do they mitigate this? Or are they 
aggravating factors?” Defendant also contends that the prosecutor 
misstated the evidence by claiming that defendant had been diag- 
nosed as suffering from an antisocial personality disorder and argu- 
ing, “I contend to you that it is an aggravating factor.” 


Defendant failed to object to any of these comments. Review, 
therefore, is limited to whether they were so grossly improper as to 
require the trial court to intervene ex mero motu. When read in con- 
text, the comments were attacks on the weight of the mitigating cir- 
cumstances. Even assuming that they were improper, the trial court 
properly instructed that “[o]nly those circumstances identified by 
statute may be considered .. . as aggravating circumstances.” The 
trial court then instructed on the five aggravating circumstances sub- 
mitted, and only these were listed on the Issues and Recommendation 
as to Punishment form. Accordingly, the jury could not have consid- 
ered the mitigating circumstances as aggravating circumstances, and 
the prosecutors’ remarks could not have prejudiced defendant. 
Further, although Dr. Warren did not testify that defendant suffered 
from antisocial personality disorder, he did state that defendant had 
a history of antisocial acts. Under these circumstances, the prosecu- 
tor’s comment referring to “antisocial personality disorder” did not 
require the trial court’s ex mero motu intervention. This assignment 
of error is overruled. 


{15] By his next assignment, defendant contends, pursuant to 
Witherspoon v. Illinois, 391 U.S. 510, 20 L. Ed. 2d 776 (1968), and 
Wainwright v. Witt, 469 U.S. 412, 83 L. Ed. 2d 841 (1985), that 
prospective juror Russell Farmer was erroneously excused for cause 
because of his personal beliefs concerning the death penalty. Farmer 
stated that he was irrevocably opposed to the death penalty and could 
not set aside his personal conviction and vote to impose it. He admit- 
ted that there “could be some” cases in which the facts were such that 
he would so vote, but he later asserted that he could not follow the 
trial court’s instructions if they required imposing the death penalty. 


A prospective juror may be removed for cause because of his or 
her views on the death penalty if those views would “ ‘prevent or sub- 
stantially impair the performance of his duties as a juror in accord- 
ance with his instructions and his oath.’” Wainwright, 469 U.S. at 
424, 83 L. Ed. 2d at 851-52 (quoting Adams v. Texas, 448 U.S. 38, 45, 
65 L. Ed. 2d 581, 589 (1980)). The granting of a challenge for cause 
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where a juror’s fitness is arguable is a matter within the trial court’s 
discretion and will not be overturned absent an abuse of that discre- 
tion. State v. Abraham, 338 N.C. 315, 343, 451 S.E.2d 131, 145 (1994). 
The record fully supports the trial court’s determination that Farmer’s 
beliefs about the death penalty would substantially impair his capac- 
ity to perform as a juror. Despite his speculation that there might be 
some cases in which he would agree to the death penalty, Farmer sub- 
sequently asserted that he did not think he could follow the court’s 
instructions that required imposing a death sentence. Defendant has 
failed to demonstrate that the trial court abused its discretion by 
excusing Farmer for cause. This assignment of error is therefore 
overruled. 


Defendant next raises several issues which he concedes this 
Court has decided against his position, including: (1) that he was enti- 
tled to pretrial notice of the theory on which the State intended to 
rely on the first-degree murder charge and of the aggravating circum- 
stances that the State intended to prove; (2) that the aggravating cir- 
cumstance that the murder was “especially heinous, atrocious, or 
cruel,” N.C.G.S. § 15A-2000(e)(9), is vague and overbroad; (8) that 
North Carolina’s capital sentencing scheme is unconstitutional; (4) 
that he should have been allowed to examine potential jurors about 
their understanding of the definition of a life sentence; (5) that 
instructing the jury that defendant had the burden of proving automa- 
tism to the satisfaction of the jury was plain error; (6) that the trial 
court erred in instructing the jury that it had the duty to impose the 
death penalty if it found that the mitigators failed to outweigh the 
aggravators; (7) that the trial court’s definition of mitigators was 
error; (8) that the trial court erred in instructing that nonstatutory 
mitigators are not mitigating as a matter of law; and (9) that the man- 
ner in which this Court conducts proportionality review is “arbitrary 
or undefined.” We have reviewed defendant’s arguments, and we find 
no compelling reason to reconsider our prior holdings. These assign- 
ments are overruled. 


[16] In his final assignment, defendant contends that the death sen- 
tence was imposed under the influence of passion, prejudice, and 
other arbitrary factors and that it is excessive and disproportionate to 
the penalty imposed in other similar cases. The jury found four aggra- 
vating circumstances: that the murder was committed while defend- 
ant was engaged in the commission of first-degree rape, that the mur- 
der was committed while defendant was engaged in the commission 
of first-degree sex offense, and that the murder was committed while 
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defendant was engaged in the commission of first-degree kidnap- 
ping, all pursuant to N.C.G.S. § 15A-2000(e)(5), and that the mur- 
der was especially heinous, atrocious, or cruel, pursuant to N.C.G.S. 
§ 15A-2000(e)(9). The jury did not find as an aggravating circum- 
stance, pursuant to N.C.G.S. § 15A-2000(e)(4), that the murder was 
committed for the purpose of avoiding or preventing a lawful arrest 
_or effecting an escape from custody. The jury found six of eleven mit- 
igating circumstances submitted, including that defendant suffers 
from low mentality or low intelligence quotient; that defendant suf- 
fers from substance abuse and alcohol dependency; that defendant 
suffered from impaired capacity at the time of the crime; that as the 
second youngest of eight children, defendant had a difficult time 
growing up; that defendant suffers from a personality disorder; and 
that defendant grew up in an abusive situation with an alcoholic 
father who beat his children, including defendant. We conclude that 
the evidence supported the jury’s finding of each aggravating circum- 
stance. We further conclude that the jury did not sentence defendant 
to death under the influence of passion, prejudice, or any other arbi- 
trary factor. 


This Court's final statutory duty is to determine whether the 
sentence of death is excessive or disproportionate. As we recently 
noted: 


Proportionality review is intended to “eliminate the possibility 
that a sentence of death was imposed by the action of an aberrant 
jury.” State v. Lee, 335 N.C. 244, 294, 489 S.E.2d 547, 573, cert. 
denied, —— U.S. —-, 1380 L. Ed. 2d 162 (1994). It is also intended 
to guard “against the capricious or random imposition of the 
death penalty.” State v. Barfield, 298 N.C. 306, 354, 259 S.E.2d 
510, 544 (1979), cert. denied, 448 U.S. 907, 65 L. Ed. 2d 1137 
(1980). We compare this case to others in the pool, which we 
defined in State v. Wiliams, 308 N.C. 47, 79-80, 301 S.E.2d 335, 
305, cert. dented, 464 U.S. 865, 78 L. Ed. 2d 177 (1983), and State 
v. Bacon, 337 N.C. 66, 106-07, 446 S.E.2d 542, 563-64 (1994), cert. 
denied, —— U.S. —-, 130 L. Ed. 2d 1083 (1995), that “are roughly 
Similar with regard to the crime and the defendant.” State v. 
Lawson, 310 N.C. 632, 648, 314 S.E.2d 498, 503 (1984), cert. 
denied, 471 U.S. 1120, 86 L. Ed. 2d 267 (1985). Whether the death 
penalty is disproportionate “ultimately rest[s] upon the ‘experi- 
enced judgments’ of the members of this Court.” State v. Green, 
336 N.C. 142, 198, 443 S.E.2d 14, 47, cert. denied, —— U.S. —., 130 
L. Ed. 2d 547 (1994). 
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State v. Chapman, 342 N.C. 330, 346, 464 S.E.2d 661, 670 (1995), cert. 
denied, —- U.S. —-, 185 L. Ed. 2d 1077 (1996). 


Since 1 June 1977, the effective date of our capital punishment 
statute, this Court has found death sentences disproportionate in only 
seven cases: State v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988); 
State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. Rogers, 316 
N.C. 203, 341 S.E.2d 713 (1986), overruled on other grounds by State 
v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988); State v. Young, 312 
N.C. 669, 325 S.E.2d 181 (1985); State v. Hill, 311 N.C. 465, 319 S.E.2d 
163 (1984); State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983); 
and State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983). We find the 
instant case distinguishable from each of those cases. Significantly, 
this Court has never found a death sentence disproportionate in a 
case involving a victim of first-degree murder who was also sexually 
assaulted. State v. Kandies, 342 N.C. 419, 455, 467 S.E.2d 67, 87 (1996) 
(citing State v. Payne, 337 N.C. 505, 537, 448 S.E.2d 93, 112 (1994), 
cert. denied, —~— U.S. —,, 131 L. Ed. 2d 292 (1995)). 


Defendant contends that his case is comparable to Stokes and 
Young. Those cases are distinguishable. In Stokes the defendant was 
convicted of felony murder, and the jury found only one aggravating 
circumstance; here, defendant was convicted of murder based on 
three distinct theories, and the jury found four aggravating circum- 
stances. In Young, an armed robbery-murder case, this Court 
noted that the jury failed to find (1) that defendant was engaged in a 
course of conduct that included the commission of violence against 
another person, or (2) that the crime was especially heinous, atro- 
cious, or cruel, one of which is usually found in armed robbery-mur- 
der cases in which the jury recommends death. Young, 312 N.C. at 
690-91, 325 S.E. 2d at 194. By contrast, the jury here found, based on 
substantial evidence, that the murder was especially heinous, atro- 
cious, or cruel. 


Defendant alleges that juries have imposed life sentences in sev- 
eral cases which are similar to this case. Those cases, however, are 
distinguishable from this one, for here the jury convicted defendant 
of first-degree murder on the theories of premeditation and delibera- 
tion, felony murder, and murder by torture. “The finding of premedi- 
tation and deliberation indicates a more cold-blooded and calculated 
crime.” State v. Artis, 325 N.C. 278, 341, 384 S.E.2d 470, 506 (1989), 
sentence vacated on other grounds, 494 U.S. 1023, 108 L. Ed. 2d 604 
(1990). Moreover, none of the cases defendant cited involved the 
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same four aggravating circumstances found by the jury here, and 
none involved a defendant who stabbed his victim fourteen times 
after having kidnapped, raped, and sexually assaulted her. 


This case is Similar to cases in which this Court has found the 
death penalty proportionate. In State v. Sexton, 336 N.C. 321, 444 
S.E.2d 879, cert. denied, —— U.S. —-, 130 L. Ed. 2d 429 (1994), we 
affirmed a death sentence where the defendant strangled the victim 
after raping and sexually assaulting her. Although the jury found nine- 
teen of the twenty-seven submitted mitigators, it also found three 
aggravators, including those in N.C.G.S. § 15A-2000(e)(5) and (e)(9). 
In State v. Moseley, 338 N.C. 1, 449 S.E.2d 412 (1994), cert. denied, 
—— U.S. —-, 131 L. Ed. 2d 738 (1995), we affirmed a death sentence 
where the defendant took a “trusting” woman to a secluded place and 
assaulted, raped, brutally beat, stabbed, and strangled her. As in 
Sexton and Moseley, the murder here was vicious, and the victim 
remained conscious for some time following the attack. 


We conclude that the death sentence was not excessive or dis- 
proportionate. We hold that defendant received a fair trial and 
sentencing proceeding, free of prejudicial error. 


NO ERROR. 


STATE OF NORTH CAROLINA v. CURTIS RAY WOMBLE 


No. 126A94 


(Filed 31 July 1996) 


1. Jury § 99 (NCI4th)— death penalty views—reopening 
examination of passed juror 


The trial court had “good reason” to permit the State to 
reopen the examination of a prospective juror it had previously 
passed where the juror’s answer to defense counsel's question 
regarding his feelings about the death penalty was inconsistent 
with earlier answers he had given to both the prosecutor and the 
trial court. N.C.G.S. § 15A-1214(g). 


Am Jur 2d, Jury §§ 189 et seq. 


668 


2. 


IN THE SUPREME COURT 


STATE v. WOMBLE 
[343 N.C. 667 (1996)] 


Jury § 219 (NCI4th)— jury selection—death penalty 
views—dismissal for cause 


It was not error for the trial court to dismiss a prospective 
juror for cause based on her death penalty views, notwithstand- 
ing her statement that she believed in the death penalty, where 
her responses to questions by the trial court, prosecutor and 
defense counsel strongly indicated that she personally could not 
return a recommendation of death, and she was never able to 
state clearly her willingness to set aside her own beliefs in defer- 
ence to the rule of law. 


Am Jur 2d, Jury § 279. 


Comment Note.—Beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases, 39 ALR3d 550. 


. Jury § 260 (NCI4th)— peremptory challenge—racially neu- 


tral reasons 


The State met its burden of coming forward with neutral, 
nonracial explanations for its peremptory challenge of a minority 
prospective juror where the prosecutor stated that the juror was 
peremptorily excused because he had indicated that he had been 
rudely treated by an assistant district attorney and because he 
misunderstood the burden of proof. 


Am Jur 2d, Jury § 244. 


Proof as to exclusion of or discrimination against eligi- 
ble class or race in respect to jury in criminal case. 1 
ALR2d 1291. 


Use of peremptory challenges to exclude ethnic and 
racial groups, other than black Americans, from criminal 
jury—post-Batson state cases. 20 ALR5dth 398. 


Use of peremptory challenges to exclude ethnic and 
racial groups, other than black Americans, from criminal 
jury— post-Batson federal cases. 110 ALR Fed 690. 


. Jury § 123 (NCI4th)— capital trial—jury selection—age of 


defendant as mitigating circumstance—attempt to stake 
out juror | 

The trial court did not err by refusing to permit defense coun- 
sel to ask a prospective juror in a capital trial whether he would 
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consider the age of the defendant to be of any importance in 
determining the appropriateness of the death penalty since this 
question was a clear attempt to stake out whether the juror would 
consider a specific mitigating circumstance. 


Am Jur 2d, Jury §§ 208-210. 


Propriety and effect of asking prospective jurors hypo- 
thetical questions, on voir dire, as to how they would 
decide issues of case. 99 ALR2d 7. 


Propriety, on voir dire in criminal case, of inquiries as 
to juror’s possible prejudice if informed of defendant’s 
prior convictions. 43 ALR3d 1081. 


. dury § 123 (NCI4th)— capital trial—jury selection—age of 
defendant—impermissible hypothetical question 


The trial court did not err in refusing to permit defense coun- 
sel to ask a prospective juror in a capital trial whether he under- 
stood that the fact defendant was seventeen years old at the time 
of the commission of the crime was a statutory mitigating cir- 
cumstance that the jury could consider to make this crime less 
deserving of the death penalty since the question was hypotheti- 
cal because no evidence relating to defendant’s age had been pre- 
sented to the jury and the fact that defendant was seventeen 
years old, standing alone, did not establish the mitigating circum- 
stance of age; and defense counsel may not attempt to indoctri- 
nate prospective jurors as to the existence of a mitigating cir- 
cumstance, not then known to exist, through the use of 
hypothetical questions. 


Am Jur 2d, Jury §§ 208-210. 


Propriety and effect of asking prospective jurors hypo- 
thetical questions, on voir dire, as to how they would 
decide issues of case. 99 ALR2d 7. 


Propriety, on voir dire in criminal case, of inquiries as 
to juror’s possible prejudice if informed of defendant’s 
prior convictions. 43 ALR3d 1081. 


. Criminal Law § 680 (NCI4th)— mitigating circumstance— 
age of defendant—peremptory instruction not warranted 


Evidence as to the statutory mitigating circumstance of 
defendant’s age at the time of a murder was controverted and did 
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not warrant a peremptory instruction where there was evidence 
that the defendant was seventeen years old at the time he com- 
mitted the crime, was mentally and emotionally young in years, 
had an unstable home environment, had a learning disability, read 
at a fourth-grade level, left school after the seventh grade and had 
judgment and insight skills that were below average, but there 
was also evidence that the defendant’s intellectual functioning, 
judgment and insight were within the normal range, that defend- 
ant formed the intent to assault the victim earlier in the day, that 
defendant was not coerced by anyone, that defendant was not 
under duress at the time he murdered the victim, and that defend- 
ant instructed his accomplice to return to the crime scene and 
remove items that might contain defendant’s fingerprints. 
Furthermore, defendant requested and received a peremptory 
instruction that all of the evidence showed that the defendant 
was seventeen years old and did not specifically request a differ- 
ent peremptory instruction. 


Am Jur 2d, Criminal Law §§ 603, 628. 


Comment Note.—Mental or emotional condition as 
diminishing responsibility for crime. 22 ALR3d 1228. 


Propriety of imposing capital punishment on mentally 
retarded individuals. 20 ALR5Sth 177. 


. Criminal Law § 1362 (NCI4th)— mitigating circumstance 


of age—weight—propriety of instruction 
The trial court’s instruction to the jury regarding the statutory 
mitigating circumstance of age did not allow the jury to give the 


circumstance no weight in violation of Eddings v. Oklahoma, 455 
U.S. 104 (1982). 


Am Jur 2d, Criminal Law §§ 603, 628. 


Comment Note.—Mental or emotional condition as 
diminishing responsibility for crime. 22 ALR3d 1228. 


Propriety of imposing capital punishment on mentally 
retarded individuals. 20 ALR5th 177. 


. Criminal Law § 680 (NCI4th)— mitigating circumstance— 


peremptory instruction—specific request 


The trial court did not err by failing to give a peremptory 
instruction on the nonstatutory mitigating circumstance that 
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nothing was taken from the murder victim’s residence where 
defendant made a general request that peremptory instructions 
be given as to any uncontroverted mitigating circumstances but 
made no specific request for a peremptory instruction as to this 
mitigating circumstance. 


Am Jur 2d, Criminal Law § 628. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was committed for pecuniary gain, as consideration or 
in expectation of receiving something of monetary value, 
and the like—post-Gregg cases. 66 ALR4th 417. 


. Criminal Law § 881 (NCI4th)— capital sentencing pro- 
ceeding—jury sequestration if verdict not reached—no 
coercion of verdict 


The trial court did not coerce a verdict in a capital sentencing 
proceeding by informing the jury at 5:05 p.m., after the jury had 
deliberated for about seven hours, that if a unanimous decision 
was not reached by 9:00 p.m., the jury would retire, be 
sequestered overnight, and continue deliberations the next day 
where the foreman reported that the jury was making progress 
and there was no indication of an impasse at the time the trial 
court addressed the jury; at no time did the trial court inform the 
jurors that they would not go home until they “reached a unani- 
mous verdict” or intimate that the jury had to reach a verdict by 
9:00 p.m.; the court specifically instructed that it was not trying to 
put jurors under any time constraints or pressure them in any 
way; after the jurors returned from their dinner break, the trial 
court, at defendant’s request, instructed the jurors to reconcile 
their differences but only if such could be done without surren- 
der of honest and conscientious convictions and not for the mere 
purpose of returning a sentence recommendation; and the jury 
resumed deliberations at 8:00 p.m. and returned at 8:35 p.m. with 
a sentencing recommendation. 


Am Jur 2d, Trial § 1602. 


Effect on verdict in criminal case of haste or shortness 
of time in which jury reached it. 91 ALR2d 1238. 


Time jury may be kept together on disagreement in 
criminal case. 93 ALR2d 627. 
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Instructions urging dissenting jurors in state criminal 
case to give due consideration to opinion of majority 
(Allen charge )—modern cases. 97 ALR3d 96. 


Constitutional Law § 370 (NCI]4th)— death penalty—juve- 
nile defendant—not cruel and unusual punishment 


The imposition of the death penalty for first-degree mur- 
der on a seventeen-year-old defendant does not constitute cruel 
and unusual punishment in violation of the state and federal 
constitutions. 


Am Jur 2d, Criminal Law § 628. 


Validity of death penalty, under Federal Constitu- 
tion, as affected by consideration of aggravating or miti- 
gating circumstances—Supreme Court cases. 111 L. Ed. 2d 
947. 


Criminal Law § 1314 (NCI4th)— capital sentencing—plea 
discussions with accomplice—inadmissibility | 


The trial court did not err by refusing to admit in a capital 
sentencing proceeding evidence of discussions between the State 
and defendant’s accomplice since the treatment of an accomplice 
by the criminal justice system is not a proper subject for consid- 
eration by a capital jury. 


Am Jur 2d, Criminal Law § 628. 


Validity of death penalty, under Federal Constitu- 
tion, as affected by consideration of aggravating or miti- 
gating circumstances—Supreme Court cases. 111 L. Ed. 2d 
947. 


Evidence and Witnesses § 1618 (NCI4th)— tape record- 
ing—portions inaudible—audible portions relevant— 
admissibility 

Although portions of a tape recording of a conversation 
between defendant and an accomplice were inaudible and unin- 
telligible, the trial court did not err by admitting the tape record- 
ing into evidence where other parts of the recording were clearly 
audible, and the audible portions were relevant under Rule 401 to 
rebut testimony by defendant’s expert in psychology. 
Furthermore, the probative value of this evidence was not sub- 
stantially outweighed by the danger of unfair prejudice so as to 
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require its exclusion under Rule 403 where portions of the record- 
ing which defendant claims are unduly prejudicial relate to the 
instant crime. N.C.G.S. § 8C-1, Rules 401, 403. 


Am Jur 2d, Evidence § 1238. 


Omission or inaudibility of portions of sound recording 
as affecting its admissibility in evidence. 57 ALR3d 746. 


Admissibility in evidence of sound recording as 
affected by hearsay and best evidence rules. 58 ALR3d 598. 


Admissibility of sound recordings as evidence in fed- 
eral criminal trial. 10 L. Ed. 2d 1169. 


Criminal Law § 1357 (NCI4th)— mental or emotional dis- 
turbance mitigating circumstance—instruction—victim’s 
racial bigotry not precluded as source 


The trial court’s instruction that the jurors could find the 
mental or emotional disturbance mitigating circumstance if they 
found that defendant suffered from “depersonalization or disso- 
ciation” did not preclude the jurors from considering evidence of 
the victim's acts of racial bigotry as a source of defendant’s men- 
tal or emotional disturbance where the court also instructed the 
jury that the mitigating circumstance would exist if “the defend- 
ant’s mind or emotions were disturbed, from any cause, and... 
he was under the influence of the disturbance when he killed the 
victim.” Even if a juror might have understood the trial court’s 
instruction as precluding consideration of any evidence regarding 
the victim’s acts of racial bigotry in determining the existence of 
this circumstance, such juror could have considered this evi- 
dence in his or her determination of the “catchall” mitigating 
circumstance. 


Am Jur 2d, Criminal Law § 628. 





Comment Note.—Mental or emotional condition as 
diminishing responsibility for crime. 22 ALR3d 1228. 


Modern status of test of criminal responsibility—state 
cases. 9 ALR4th 526. 


Validity of death penalty, under Federal Constitu- 
tion, as affected by consideration of aggravating or miti- 
gating circumstances—Supreme Court cases. 111 L. Ed. 2d 
947. 
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Criminal Law § 441 (NCI4th)— capital sentencing— 
jury argument—differences between psychiatrists and 
psychologists 

The prosecutor did not ridicule the psychologist who testified 
for defendant or inject his own personal beliefs into the case by 
statements in his jury argument in a capital sentencing proceed- 
ing in which he pointed out differences between practicing psy- 
chiatrists and psychologists. Rather, the prosecutor’s argument 
was a fair and accurate interpretation of the evidence, including 
testimony by defendant’s psychologist and by a psychiatrist who 
testified for the State, and the reasonable inferences that could be 
drawn therefrom. 


Am Jur 2d, Trial § 695. 


Propriety and prejudicial effect of counsel’s negative 
characterization or description of witness during summa- 
tion of criminal trial—modern cases. 88 ALR4th 209. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


Criminal Law § 463 (NCI4th)— capital sentencing—jury 
argument—testimony not misconstrued 


The prosecutor did not misconstrue testimony by defendant’s 
psychologist when he argued to the jury in a capital sentencing 
proceeding, in effect, that the psychologist had testified on cross- 
examination that two or more psychologists could interpret a test 
differently and, as a result, reach differing conclusions as to an 
individual’s personality trait. 


Am Jur 2d, Trial § 632. 


Supreme Court’s views as to what courtroom state- 
ments made by prosecuting attorney during criminal trial 
violate due process or constitute denial of fair trial. 40 
L. Ed. 2d 886. 


Criminal Law § 541 (NCI4th)— juror misconduct—excusal 
of two jurors—failure to declare mistrial 


The trial court did not abuse its discretion by failing to 
declare a mistrial following allegations that jurors had engaged in 
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inappropriate conversations in the jury room where the trial 
court conducted an inquiry into the alleged misconduct and 
excused two jurors. 


Am Jur 2d, Trial §§ 1722-1727. 


Use of intoxicating liquor by jurors: criminal cases. 7 
ALR3d 1040. 


Propriety and effect of jurors’ discussion of evidence 
among themselves before final submission of criminal case. 
21 ALR4th 444. 


Prejudicial effect of jury’s procurement or use of book 
during deliberations in criminal cases. 35 ALR4th 626. 


Criminal Law § 1373 (NCI4th)— murder of elderly man 
—seventeen-year-old defendant—death penalty not 
disproportionate 


A sentence of death imposed upon the seventeen-year-old 
defendant for first-degree murder was not excessive or dispro- 
portionate to the penalty imposed in similar cases where defend- 
ant pled guilty to first-degree murder; the jury found as aggravat- 
ing circumstances that the murder was especially heinous, 
atrocious, or cruel and that it was committed for pecuniary gain; 
the victim was killed in his own home; defendant was the ring- 
leader of a plan with two accomplices to take the victim’s money, 
and he alone entered the victim’s home and took the victim’s life; 
the jury failed to find that defendant’s age was a mitigating cir- 
cumstance; defendant rendered the sixty-year-old victim helpless 
by beating him with his fist, then with a glass object, then with the 
base of a telephone, and finally with a frying pan; defendant con- 
tinued the assault even though the victim yelled repeatedly that 
defendant was going to kill him; the victim suffered great physi- 
cal and psychological pain before death and was aware of his 
impending death as he was beaten; and defendant failed to show 
any remorse for what he had done but instead bragged to his 
friends and talked about the need to return to the victim’s resi- 
dence to remove any objects containing his fingerprints and to 
burn the residence to destroy any possible evidence. 


Am Jur 2d, Criminal Law § 628. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
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der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was committed for pecuniary gain, as consideration or 
in expectation of receiving something of monetary value, 
and the like—post-Gregg cases. 66 ALR4th 417. 


Validity of death penalty, under Federal Constitu- 
tion, as affected by consideration of aggravating or miti- 
gating circumstances—Supreme Court cases. 111 L. Ed. 2d 
947. 


Appeal as of right by defendant pursuant to N.C.G.S. § 7A-27(a) 
from a judgment imposing a sentence of death entered by Gore, J., at 
the 14 February 1994 Special Criminal Session of Superior Court, 
Columbus County. Heard in the Supreme Court 13 September 1995. 


Michael F. Easley, Attorney General, by Ralf F’ Haskell, Special 
Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr, Appellate Defender, by Janine M. 
Crawley, Assistant Appellate Defender, for defendant-appellant. 


LAKE, Justice. 


The defendant was indicted on 22 March 1993 for first-degree bur- 
glary and for the first-degree murder of Palmer Ray Brown. On 13 
September 1993, the defendant pled guilty to the first-degree murder 
charge. Pursuant to the plea agreement, the first-degree burglary 
charge was dismissed. Following a capital sentencing proceeding pur- 
suant to N.C.G.S. § 15A-2000, the jury recommended that the defend- 
ant be sentenced to death. For the reasons discussed herein, we con- 
clude that the jury selection and the defendant’s capital sentencing 
proceeding were free from prejudicial error, and that the sentence of 
death is not disproportionate. 


At the capital sentencing proceeding, the State presented evi- 
dence tending to show that Palmer Ray Brown, the sixty-year-old vic- 
tim, was murdered on the night of 16 March 1993, and that the defend- 
ant confessed to the murder. The defendant, in his confession, stated 
that he, Jamieka Oliver and Tony Oliver had discussed “messing with” 
the victim and taking the victim’s money. On the night of the murder, 
the defendant and Jamieka went to the victim’s residence. The 
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defendant entered the residence while Jamieka waited outside. 
Brown was asleep when the defendant found him. Defendant jumped 
on top of Brown and began beating him, first with his fist and then 
with a glass object that was sitting on a shelf behind the bed. The 
glass object shattered into pieces, so the defendant grabbed the base 
of a telephone and used it to hit Brown several more times in the 
head. After the phone slipped out of his hand, the defendant grabbed 
a frying pan from the shelf and began hitting the victim in the head 
with the pan. Grease flew out of the pan as the defendant beat the 
victim. 


The defendant stated that throughout the assault, the victim was 
yelling, “You’re going to kill me,” but that he did not stop the assault 
until the victim stopped yelling. After the assault, the defendant 
searched the victim’s pockets and the residence for money but did not 
find any. As the defendant searched the premises, the victim made 
“gargling” sounds. Later that evening, defendant told Tony Oliver that 
he thought he had killed Ray Brown. Defendant also asked Jamieka to 
go back to the victim’s residence to get the frying pan and the tele- 
phone because defendant thought that they might have his finger- 
prints on them. Defendant also stated that he was not intoxicated, 
and that he had not used any drugs prior to murdering Brown. 
Defendant stated that he was aware of what he was doing and knew 
that killing Brown was wrong. Finally, defendant stated that he freely 
and voluntarily committed the murder. 


Dr. Brent Halli, an expert in the field of forensic pathology, per- 
formed an autopsy on the victim. The autopsy revealed that the vic- 
tim suffered numerous external lacerations, bruises and contusions, 
multiple skull fractures, bruises to the brain and other internal brain 
injuries. Dr. Hall was able to form the opinion that the victim died as 
a result of head trauma inflicted by a blunt object. Dr. Hall was also 
of the opinion that the victim suffered moderate to severe pain as a 
result of his injuries, and that the victim could have lived for several 
minutes after receiving the blows to the head. 


JURY SELECTION 


[1] In his first assignment of error, the defendant contends that the 
trial court erred by permitting the State to reexamine a prospective 
juror whom the State had previously passed. We disagree. 


During jury selection, the trial court asked prospective juror 
James Grange a series of death-qualifying questions. Mr. Grange indi- 
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cated to the trial court that he would be able to vote for a recom- 
mendation of either death or life, that he would base his recommen- 
dation on the law and the evidence presented and that he had no prior 
opinion as to the appropriate punishment in this case. Mr. Grange 
responded in similar fashion to questions posed by the prosecution. 
However, when asked by the defendant to describe his general feel- 
ings regarding the death penalty, Mr. Grange stated that he believed in 
life in prison with hard labor. Following examination and acceptance 
of this juror by the defendant, the prosecution moved to reexamine 
prospective juror Grange pursuant to N.C.G.S. § 15A-1214(g). The 
trial court allowed the prosecution’s motion, and this prospective 
juror was thereafter peremptorily excused by the prosecution. 


Section 15A-1214(g) of the North Carolina General Statutes per- 
mits the trial court to reopen the examination of a prospective juror 
if, at any time before the jury has been impaneled, it is discovered 
that the juror has made an incorrect statement or that some other 
good reason exists. N.C.G.S. § 15A-1214(g) (1988). The decision 
whether to reopen the examination of a passed juror is within the 
sound discretion of the trial court. State v. Rogers, 316 N.C. 208, 216, 
341 S.E.2d 713, 721 (1986), overruled on other grounds by State v. 
Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988). Moreover, once the 
trial court reopens the examination of a juror, each party has the 
absolute right to exercise any remaining peremptory challenges to 
excuse such a juror. Id. 


After a thorough review of the record, we find that a “good rea- 
son” existed for reopening the examination of prospective juror 
Grange. Mr. Grange’s answer to defense counsel’s question regarding 
his feelings about the death penalty was inconsistent with the earlier 
answers he gave to both the trial court and the prosecution. The only 
means to assure that Mr. Grange had been forthright in his answers to 
the trial court and to the prosecution regarding the death penalty was 
for the trial court to allow further inquiry into Mr. Grange’s beliefs 
regarding capital punishment. The trial court, having “good reason,” 
therefore did not abuse its discretion by reopening Mr. Grange’s 
examination. This assignment of error is overruled. 


[2] In his second assignment of error, the defendant contends that 
under Wainwright v. Witt, 469 U.S. 412, 83 L. Ed. 2d 841 (1985), and 
Witherspoon v. Illinois, 391 U.S. 510, 20 L. Ed. 2d 776 (1968), it was 
error for the trial court to dismiss prospective juror Paula Dew for 
cause based upon her opposition to capital punishment. 
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In Witherspoon, the Supreme Court held that a prospective juror 
may not be excused for cause simply because he “voiced general 
objections to the death penalty or expressed conscientious or reli- 
gious scruples against its infliction.” 391 U.S. at 522, 20 L. Ed. 2d at 
785. However, a juror may be excused for cause if his views on capi- 
tal punishment would “prevent or substantially impair the perform- 
ance of his duties as a juror in accordance with his instructions and 
his oath.” Wainwright, 469 U.S. at 424, 83 L. Ed. 2d at 851-52. Further, 
jurors may be properly excused if they are unable to “ ‘state clearly 
that they are willing to temporarily set aside their own beliefs in def- 
erence to the rule of law.’ ” State v. Brogden, 334 N.C. 39, 43, 4380 
S.E.2d 905, 907-08 (1993) (quoting Lockhart v. McCree, 476 U.S. 162, 
176, 90 L. Ed. 2d 137, 149-50 (1986)). 


When initially questioned by the trial court in the case sub judice, 
Ms. Dew stated that, although she believed in capital punishment, she 
did not know whether she could vote for a recommendation of death. 
When asked if she could recommend a sentence of death if the State 
were to convince her personally of all the things the law requires, Ms. 
Dew responded, “I couldn’t do it.” During examination by defense 
counsel, Ms. Dew first indicated that she “couldn’t personally hand 
down the death penalty” and that she “couldn’t handle it.” However, 
Ms. Dew later stated that although she did not wish to vote for the 
death penalty, she would if she had to. Ms. Dew also stated that she 
would listen to the trial court’s instructions and keep an open mind 
about what her decision would be until she heard all of the evidence 
and the trial court’s instructions. Following a reexplanation of the 
sentencing process by the prosecutor, Ms. Dew stated that she did not 
know whether her feelings regarding the death penalty would prevent 
or substantially impair her ability to sit as a juror in this case. When 
asked why she could not return a recommendation of death, Ms. Dew 
responded, “I don’t think I could live with myself.” Finally, when 
asked by the trial court if her feelings about the death penalty would 
interfere with her ability to be a juror, Ms. Dew responded, “Yes.” 
Prospective juror Dew was then excused for cause. 


Notwithstanding Ms. Dew’s statement that she believed in the 
death penalty, her responses strongly indicated that she personally 
could not return a recommendation of death. Ms. Dew was never able 
to state clearly her willingness to temporarily set aside her own 
beliefs in deference to the rule of law. This Court has recognized “that 
a prospective juror’s bias may not always be ‘provable with unmis- 
takable clarity,’ ” and in such instances, “ ‘reviewing courts must defer 


680 IN THE SUPREME COURT 


STATE v. WOMBLE 
[343 N.C. 667 (1996)] 


to the trial court’s judgment concerning whether the prospective 
juror would be able to follow the law impartially.’ ” Brogden, 334 N.C. 
at 43, 480 S.E.2d at 908 (quoting State v. Davis, 325 N.C. 607, 624, 386 
S.E.2d 418, 426 (1989), cert. denied, 496 U.S. 905, 110 L. Ed. 2d 268 
(1990)). After a thorough review of the exchanges between the trial 
court, the prosecutor, counsel for the defendant and prospective 
juror Dew, we cannot say that the trial court abused its discretion in 
determining that the views of prospective juror Dew would prevent or 
substantially impair her from performing her duties as a juror. 
Deferring to the trial court’s judgment, we find that the trial court did 
not err by granting the State’s motion and excusing Ms. Dew for 
cause. This assignment of error is overruled. 


[3] In his next assignment of error, the defendant contends that the 
State exercised its peremptory challenges to exclude prospective 
minority juror Michael Dancil on the basis of race in violation of 
Batson v. Kentucky, 476 U.S. 79, 90 L. Ed. 2d 69 (1986). 


In Batson, the United States Supreme Court held that the Equal 
Protection Clause of the Fourteenth Amendment to the United States 
Constitution prohibits the use of peremptory challenges to exclude a 
juror solely on account of his or her race. Batson, 476 U.S. at 89, 90 L. 
Ed. 2d at 83. The Supreme Court established a three-part test to deter- 
mine if a prosecutor has impermissibly excluded a juror based on 
race. First, the defendant must establish a prima facie case of pur- 
poseful discrimination. Batson, 476 U.S. at 96, 90 L. Ed. 2d at 87-88: 
State v. Robinson, 330 N.C. 1, 15, 409 S.E.2d 288, 296 (1991). If the 
defendant succeeds in establishing a prima facie case of discrimina- 
tion, the burden shifts to the prosecutor to offer a race-neutral expla- 
nation for each challenged strike. Batson, 476 U.S. at 97, 90 L. Ed. 2d 
at 88; State v. Wiggins, 334 N.C. 18, 31, 431 S.E.2d 755, 763 (1993). 
Finally, the trial court must determine whether the defendant has 
proven purposeful discrimination. Hernandez v. New York, 500 U.S. 
352, 359, 114 L. Ed. 2d 395, 405 (1991). 


In the case sub judice, the prosecutor voluntarily offered race- 
neutral explanations for excusing prospective juror Dancil. Because 
the purpose of determining the prima facie case is to shift thé bur- 
den of going forward to the State, the State’s offer of race-neutral 
explanations renders it unnecessary to address whether the defend- 
ant met his initial burden of establishing a prima facie case of dis- 
crimination. /d. We proceed, therefore, as if the prima facie case had 


IN THE SUPREME COURT 681 


STATE v. WOMBLE 
[343 N.C. 667 (1996)] 


been established and turn our attention to the State’s reasons for 
peremptorily challenging prospective juror Dancil. 


With regard to prospective juror Dancil, the prosecutor stated: 


Your Honor, the reason for exercising a peremptory is that in—is 

this. Said he had some prior connection with Mr. Kelley [Assistant 

District Attorney]. And as I understood him to say, he felt that Mr. 

Kelly had treated him rather rudely. And he also said in response 

to one of Mr. Kelly’s questions that he could vote for the death 

penalty if it was proved beyond all doubt. And that’s a greater bur- 
‘den than is required by law. 


Following the prosecution’s explanation for exercising its peremp- 
tory challenge, the defendant declined the trial court’s invitation to 
make a further showing. Instead, the defendant merely argued that he 
did not believe the prosecution’s explanation was a sufficient reason 
to excuse prospective juror Dancil. The defendant now argues that 
the State’s proffered explanations were unconvincing and pretextual. 
We disagree. 


In order to rebut a prima facie case of discrimination, the prose- 
cution need only articulate legitimate reasons which are clear, rea- 
sonable and related to the particular case to be tried. State v. 
Jackson, 322 N.C. 251, 254, 368 S.E.2d 838, 840 (1988), cert. denied, 
490 U.S. 1110, 104 L. Ed. 2d 1027 (1989). The prosecutor’s explanation 
need not, however, rise to the level justifying a challenge for cause. 
Batson, 476 U.S. at 97, 90 L. Ed. 2d at 88. In this case, the prosecutor 
stated that prospective juror Dancil was excused because Dancil had 
indicated that he had been rudely treated by the assistant district 
attorney and because he misunderstood the burden of proof. 
Although the reasons offered by the prosecution might not justify an 
excusal for cause, each reason is clear, reasonably specific and 
related to the particular case to be tried. The prosecutor 1s not 
required to provide an explanation that is persuasive, or even plausi- 
ble. Purkett v. Elem, —— U.S. ——, —, 131 L. Ed. 2d 834, 839 (1995). 
“At this [second] step of the inquiry, the issue is the facial validity of 
the prosecutor’s explanation. Unless a discriminatory intent is inher- 
ent in the prosecutor’s explanation, the reason offered will be deemed 
race neutral.” Hernandez, 500 U.S. at 360, 114 L. Ed. 2d at 406. 


When considered in this light, we believe that the State has met 
its burden of coming forward with neutral, nonracial explanations for 
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its peremptory challenge of prospective juror Dancil. This assignment 
of error is therefore overruled. 


[4] In his next assignment of error, the defendant contends that the 
trial court erred by preventing defense counsel from examining 
prospective jurors regarding their ability to consider the statutory 
mitigating circumstance of age. 


During jury selection, the defendant attempted to ask the follow- 
ing question to prospective juror Michael Cartrette: 


[DEFENSE COUNSEL]: You mentioned something [awhile] ago 
about situations in which you would feel the death penalty might 
be appropriate, or—or not be considered. Would you consider the 
age of the defendant to be of any importance in this case? 


The prosecution objected to the defendant’s question, and the trial 
court sustained the objection. 


This Court has consistently held that “a defendant may not use 
voir dire to stake out potential jurors by asking whether they could 
consider specific mitigating circumstances during the sentencing 
phase.” State v. Miller, 339 N.C. 663, 680, 455 S.E.2d 137, 146, cert. 
denied, — U.S. ——, 183 L. Ed. 2d 169 (1995). General questions, such 
as the prospective jurors’ ability to follow instructions relating to mit- 
igating circumstances, are permissible. Jd. Defendant’s question to 
prospective juror Cartrette, however, was a clear attempt to stake out 
whether the juror could consider a specific mitigating circumstance. 
The trial court did not abuse its discretion by refusing to allow 
defendant to ask such a question. 


[5] Later, during the voir dire of prospective juror Robert Norris, 
defendant asked the following: 


[DEFENSE COUNSEL]: [Do] you understand that Mr. Womble’s 
age, of being 17 years old at the time of the commission of the 
crime is a statutory mitigating factor? That means that it’s a fac- 
tor that you could consider, that the jury could consider making 
this crime less deserving of the death penalty. Do you understand 
that that is the case? 


The prosecution similarly objected to this question, and the trial 
court sustained the objection. 


This Court has also consistently held that a defendant may not 
attempt to indoctrinate prospective jurors regarding the existence of 


IN THE SUPREME COURT 683 


STATE v. WOMBLE 
(343 N.C. 667 (1996)] 


a mitigating circumstance, not then known to exist, through the use 
of hypothetical questions. State v. Skipper, 337 N.C. 1, 21, 446 S.E.2d 
252, 262 (1994), cert. denied, —— U.S. -—, 180 L. Ed. 2d 895 (1995); 
Davis, 325 N.C. at 621, 386 S.E.2d at 425. At the time defendant’s ques- 
tion was asked, the jury had not been instructed regarding specific 
mitigating circumstances. Moreover, no evidence relating to the 
defendant's age had been presented to the jury other than the state- 
ment by defense counsel that defendant was seventeen years old at 
the time the offense was committed. Standing alone, the fact that 
defendant was seventeen years old does not establish the existence of 
the mitigating circumstance of age. “The mitigating circumstance of 
defendant’s age may not be determined solely by reference to defend- 
ant’s chronological age at the time of the crime, but rather it must be 
determined in light of ‘varying conditions and circumstances.’ ” State 
v. Gregory, 340 N.C. 365, 422, 459 S.E.2d 638, 671 (1995) (quoting 
State v. Johnson, 317 N.C, 343, 393, 346 S.E.2d 596, 624 (1986)), cert. 
denied, —— U.S. -——, 134 L. Ed. 2d 478 (1996). The defendant’s ques- 
tion, therefore, was hypothetical and was properly disallowed by the 
trial court. This assignment of error is overruled. 


CAPITAL SENTENCING PROCEEDING 


[6] In his next assignment of error, the defendant contends that the 
trial court erred by refusing to give a peremptory instruction on the 
statutory mitigating circumstance of defendant’s age at the time the 
crime was committed. N.C.G.S. § 15A-2000(f)(7) (Supp. 1995). 


A capital defendant is entitled to a peremptory instruction when 
a mitigating circumstance is supported by uncontroverted evi- 
dence. State v. Johnson, 298 N.C. 47, 76, 257 S.E.2d 597, 618 (1979). 
Conversely, a defendant is not entitled to a peremptory instruc- 
tion when the evidence supporting a mitigating circumstance is 
controverted. 


Chronological age standing alone is not determinative of the 
existence of the (f)(7) mitigating circumstance. Skipper, 337 N.C. at 
47, 446 S.E.2d at 277. “The mitigating circumstance of defendant’s age 
may not be determined solely by reference to defendant’s chronolog- 
ical age at the time of the crime, but rather it must be determined in 
light of ‘varying conditions and circumstances.’ ” Gregory, 340 N.C. at 
422, 459 S.E.2d at 671 (quoting Johnson, 317 N.C. at 393, 346 S.E.2d at 
624). In this case, there was evidence that the defendant was seven- 
teen years old at the time he committed the crime, was mentally and 
emotionally young in years, had an unstable home environment, had 
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a learning disability, read at a fourth-grade level, left school after the 
seventh grade and had judgment and insight skills that were below 
average. However, there was also evidence that the defendant’s intel- 
lectual functioning, judgment and insight were within the normal 
range. Additionally, there was evidence that the defendant had previ- 
ously assaulted the victim, that defendant formed the intent to assault 
the victim earlier in the day, that defendant was not coerced by any- 
one, that defendant was not under duress at the time he murdered the 
victim and that defendant instructed his accomplice to return to the 
crime scene and remove items that might contain defendant’s finger- 
prints. Based on these facts, we find that the evidence as to the (f)(7) 
mitigating circumstance was controverted and did not warrant a 
peremptory instruction. 


Furthermore, the defendant requested and received a peremptory 
instruction that all of the evidence showed that the defendant was 
seventeen years old. The defendant failed to object to the trial court’s 
peremptory instruction, indicate dissatisfaction with the trial court’s 
peremptory instruction or request a different peremptory instruction 
on age. As the defendant did not specifically request a different 
peremptory instruction, the trial court did not err by failing to give 
such an instruction. See Skipper, 337 N.C. at 41, 446 S.E.2d at 274. 
This assignment of error is accordingly overruled. 


[7] In a related argument, the defendant contends that the trial 
court’s instruction to the jury regarding the statutory mitigating cir- 
cumstance of age allowed the jury to give the circumstance no weight 
in violation of Eddings v. Oklahoma, 455 U.S. 104, 71 L. Ed. 2d 1 
(1982). The identical argument has been considered previously and 
rejected. See Skipper, 337 N.C. at 45-47, 446 S.E.2d at 277. We find no 
compelling reason to depart from our prior holding and conclude that 
the trial court did not err in its instruction. This assignment of error 
is overruled. 


[8] In his next assignment of error, the defendant contends that the 
trial court erred by refusing to give a peremptory instruction on the 
nonstatutory mitigating circumstance that nothing was taken from 
the victim’s residence. We find no merit in the defendant’s argument. 


Before the defendant will be entitled to a peremptory instruction 
upon a mitigating circumstance, he must specifically request a 
peremptory instruction. Skipper, 337 N.C. at 41, 446 S.E.2d at 274. In 
Skipper, the defendant made a written request that peremptory 
instructions be given as to each mitigating circumstance submitted to 
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the jury. However, when the trial court questioned defendant as to 
this request, defendant specifically requested peremptory instruc- 
tions on only two of the mitigating circumstances submitted. This 
Court found no error in the trial court’s failure to give peremptory 
instructions on all the uncontroverted mitigating circumstances, stat- 
ing that “the trial judge did not err when he gave peremptory instruc- 
tions pursuant only to defendant’s specific request.” Jd. at 42, 446 
S.E.2d at 275. 


In the case sub judice, the defendant made a general request that 
peremptory instructions be given as to any uncontroverted mitigating 
circumstances. However, the defendant failed to make a specific 
request that a peremptory instruction be given as to this mitigating 
circumstance. As in Skipper, the trial court did not err by failing to 
give a peremptory instruction where defendant failed to specifically 
request such an instruction. This assignment of error is overruled. 


[9] In his next assignment of error, the defendant contends that the 
trial court coerced a jury verdict by ordering that the jury be 
sequestered if it did not reach a sentencing recommendation before a 
9:00 p.m. deadline. 


The jury began its deliberations at 10:25 a.m. and, with the excep- 
tion of a lunch break, continued its deliberations throughout the 
afternoon. At 5:05 p.m., the trial court called the jury into the court- 
room and asked the jury foreman whether the jury was still making 
progress. The jury foreman answered affirmatively. The trial court 
then addressed the jurors as follows: 


Now, ladies and gentlemen, I’d like to tell you what my pro- 
posed schedule is, because at some point you may—some of you 
may need to contact your families. 


It is now five o’clock. I propose to let you folks continue your 
deliberations until about six o’clock. At six o’clock you will go for 
your dinner. That again will be provided for you by the State, and 
you will be kept together during your dinner hour. 


I will then bring you back here to continue your deliberations. 
If you have not reached a unanimous recommendation by nine 
o’clock, at that point we will put all of you up for the night in one 
of the local motels. You will not be allowed to go home. 


So, those of you who need to should go ahead and start mak- 
ing arrangements with the bailiffs to make phone calls to notify 
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your families. And of course you're going to need some supplies 
including toiletries and what other items you may need to spend 
the night. 


So, I tell you that. We will give you a chance to do that. If any 
of you want to call now, to go ahead and begin making those 
preparations, that’s fine. And I am not assuming that you will not 
reach a unanimous recommendation before nine o’clock tonight. 
I have no way of knowing, and so we have to prepare for that. 


And I want you to understand I’m not trying to put you under 
any time constraints or pressure you in any way, but at the same 
time because of the very serious nature of your deliberations, at 
this point, I will not let you return home. You will remain 
together, and in the presence of a sheriff’s deputy until there is 
a—a conclusion to this case. 


Do any of you have any questions you need to ask? 


All right. Do any of you wish to make a phone call at this 
point, before you go back in for further deliberations? 


After the jurors returned from their dinner break, at the defend- 
ant’s request, the trial court instructed the jury: 


Now, ladies and gentlemen, before you go back to your jury 
room to continue your deliberations, I want to emphasize the fact 
that it is your duty to do whatever you can to reach a sentence 
recommendation in this case. You should reason the matter over 
together, as reasonable men and women, and reconcile your dif- 
ferences if you can, without the surrender of conscientious con- 
victions. But no juror should surrender his or her honest convic- 
tion as to the weight or effect of the evidence, solely because of 
the opinion of his or her fellow jurors, or for the mere purpose of 
returning a sentence recommendation. 


I will now let you resume your deliberations and see if you 
can reach a unanimous recommendation as to sentence in this 
matter. 


Following this instruction, the jury retired to the jury room at 8:00 
p.m. to continue deliberations. At 8:35 p.m., the jury returned with a 
sentencing recommendation. 


Defendant argues that the trial court coerced the jury into reach- 
ing a verdict by (1) ordering that the jury be sequestered and inform- 
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ing the jurors that they would not be able to go home until they 
reached a verdict; (2) providing late notice to the jury of the seques- 
tration order; (3) failing to discuss the sequestration order with the 
jurors to ensure that the sequestration would not cause any undue 
hardship; and (4) imposing a 9:00 p.m. deadline, at which time the 
trial court would stop deliberations and hold the jurors overnight. 


“{Ijt has long been the rule in this State that in deciding whether 
a court’s instructions force a verdict ... an appellate court must con- 
sider the circumstances under which the instructions were made and 
the probable impact of the instructions on the jury.” State v. Peek, 313 
N.C. 266, 271, 328 5S.E.2d 249, 253 (1985). When viewed in this light, 
we find no merit to the defendant's arguments. 


The jury in the instant case deliberated for approximately seven 
hours before reaching its sentencing recommendation. This is not an 
inordinately long period of time considering that the capital sentenc- 
ing proceeding lasted more than two weeks and required the jury to 
consider two aggravating circumstances and fifteen mitigating cir- 
cumstances. At the time the trial court addressed the Jury, there was 
no indication of an impasse; rather, the foreman reported that the jury 
was making progress and moving forward with its deliberations. At 
no time did the trial court inform the jurors that they would not be 
able to go home until they “reached a unanimous verdict.” The trial 
court only informed the jurors that they would remain together until 
there was a “conclusion to this case.” The trial court did not intimate 
to the jury that it had to reach a unanimous verdict by 9:00 p.m. To the 
contrary, the trial] court specifically instructed the jury, “I want you to 
understand I’m not trying to put you under any time constraints or 
pressure you in any way.” The trial court’s clear message was that if a 
unanimous decision was not reached by 9:00 p.m., the jury would 
retire, be sequestered overnight and continue deliberations the next 
day. The imparting of this information to the jury at this time of nor- 
mal adjournment was a courtesy and proper courtroom and jury man- 
agement by the trial court. At this time of the day, the jury was enti- 
tled to know the court’s proposed schedule and to react thereto. 
Further, the trial court instructed the jurors to reconcile their ciffer- 
ences but only if such could be done without the surrender of honest 
and conscientious convictions and not for the mere purpose of 
returning a sentence recommendation. This portion of the trial court’s 
instruction conveyed to the jurors that they were not to sacrifice their 
individual beliefs in order to reach a verdict. Based on these circum- 
stances, we hold that the trial court’s proposed sequestration order 
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and subsequent instructions were not coercive in any manner. This 
assignment of error is overruled. 


[10] The defendant next contends that his sentence of death must 
be vacated and a life sentence imposed because the execution of juve- 
niles constitutes cruel and unusual punishment in violation of the 
United States and North Carolina Constitutions. The defendant’s 
argument is without merit. 


This Court has repeatedly held that the North Carolina death 
penalty statute, which provides that a person seventeen years old or 
older who commits first-degree murder may be sentenced to death, is 
not unconstitutional. Skipper, 337 N.C. at 58, 446 S.E.2d at 284. 
Further, the United States Supreme Court has held that the imposi- 
tion of capital punishment on an individual for a crime committed at 
sixteen or seventeen years of age does not constitute cruel and 
unusual punishment under the Eighth Amendment. Stanford v. 
Kentucky, 492 U.S. 361, 380, 106 L. Ed. 2d 3806, 325 (1989). 
Accordingly, this assignment of error is overruled. 


[11] By another assignment of error, the defendant contends that 
the trial court erred by sustaining the State’s objection to the admis- 
sion of evidence regarding plea bargain discussions between the 
State and defendant's accomplice, Tony Oliver. We disagree. This 
Court has held that the treatment of an accomplice by the criminal 
justice system is not a proper subject for consideration by a capital 
jury. See State v. Williams, 305 N.C. 656, 292 S.E.2d 243, cert. denied, 
459 U.S. 1056, 74 L. Ed. 2d 622 (1982). The defendant requests that 
this Court reconsider its prior decisions in light of Parker v. Dugger, 
498 U.S. 308, 112 L. Ed. 2d 812 (1991). This Court has previously 
considered and rejected this argument in State v. Ward, 338 N.C. 64, 
114-15, 449 S.E.2d 709, 737 (1994), cert. denied, ——- U.S. —., 1381 
L. Ed. 2d 1013 (1995). We find no compelling reason to depart from 
our prior holding and conclude that the trial court did not err by sus- 
taining the State’s objection. This assignment of error is overruled. 


{12] In his next assignment of error, the defendant contends that 
the trial court erroneously admitted into evidence a tape recorded 
conversation between the defendant and his accomplice, Jamieka 
Oliver. Defendant specifically contends that the recording was erro- 
neously admitted on two grounds. First, defendant argues that the 
recording was not competent because parts of it were inaudible or 
unintelligible. Second, defendant argues that the recording should 
have been excluded under N.C.G.S. § 8C-1, Rules 401 and 402 as irrel- 
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evant or, in the alternative, Rule 403 because the prejudicial effect of 
the recording substantially outweighed its probative value because of 
the likelihood that violent acts unrelated to the instant crime were 
discussed therein. 


In State v. Lynch, 279 N.C. 1, 17, 181 S.E.2d 561, 571 (1971), this 
Court held that a tape recording, if audible and properly authenti- 
cated, is admissible into evidence. Whether a tape recording is suf- 
ficiently audible to be admitted is a matter left to the discretion 
of the trial court. State v. Williams, 334 N.C. 440, 459, 434 S.E.2d 
588, 599 (1993), judgment vacated on other grounds, —— U.S. —., 
128 L. Ed. 2d 42 (1994). Moreover, “ ‘a tape recording should not be 
excluded merely because parts of it are inaudible if there are other 
parts that can be heard.’ ” Jd. (quoting Searcy v. Justice, 20 N.C. App. 
559, 565, 202 S.E.2d 314, 317-18, cert. denied, 285 N.C. 235, 204 S.E.2d 
25 (1974)). 





While portions of the tape recording in the case sub judice were 
inaudible, the tape was sufficiently audible to be admissible. After lis- 
tening to the tape recording, the trial court specifically found as fact 
that although there were significant portions of the tape which were 
inaudible and were not intelligible, there were other parts of the tape 
which were “very clear and extremely intelligible and audible to the 
court.” Further, the trial court found as fact that significant portions 
of the tape were highly probative regarding the validity of the opinion 
rendered by defendant’s expert witness. Defendant did not assign 
error to the trial court’s findings of fact. These findings of fact are 
therefore binding on this Court. See State v. Lane, 334 N.C. 148, 154, 
431 S.E.2d 7, 10 (1993). Based on the trial court’s findings of fact and 
our own review of the tape recording, we cannot conclude as a mat- 
ter of law that the trial court abused its discretion by admitting the 
tape into evidence. 


Similarly, we find that the tape recording was relevant and admis- 
sible under Rules 401 and 402, and was not unfairly prejudicial under 
Rule 403. 


Relevant evidence is “evidence having any tendency to make the 
existence of any fact that is of consequence to the determination of 
the action more probable or less probable than it would be without 
the evidence.” N.C.G.S. § 8C-1, Rule 401 (1992). Dr. John Warren, a 
psychologist, testified that at the time of the crime, defendant exhib- 
ited the phenomena of “dissociation” and “depersonalization,” which 
refer to the psychological response to trauma of removing oneself 
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emotionally from the situation and experiencing a traumatic situation 
as though it were an out-of-body experience or happening to someone 
else. Dr. Warren further testified that the defendant felt remorse for 
what he had done. The trial court found that significant portions of 
the tape recording were highly probative regarding the validity of Dr. 
Warren’s testimony. Therefore, the tape recording was relevant under 
Rule 401 to rebut the testimony of Dr. Warren. Relevant evidence is 
generally admissible. N.C.G.S. § 8C-1, Rule 402 (1992). 


“Although relevant, evidence may be excluded if its probative 
value is substantially outweighed by the danger of unfair prejudice.” 
N.C.G.S. § 8C-1, Rule 403 (1992). Whether to exclude evidence under 
Rule 403 is a matter left to the sound discretion of the trial court and 
will only be reversed upon a showing that the trial court’s ruling was 
manifestly unsupported by reason or was so arbitrary that it could 
not have been the result of a reasoned decision. Williams, 334 N.C. at 
460, 434 S.E.2d at 600. After reviewing the tape recording and consid- 
ering it in context with the other evidence presented in this case, we 
find that portions of the recording which defendant claims are unduly 
prejudicial clearly relate to the instant crime. The admission of evi- 
dence implicating the defendant is by its nature prejudicial. However, 
we cannot say that the probative value of this evidence was substan- 
tially outweighed by the danger of unfair prejudice or that the trial 
court abused its discretion by admitting such evidence. This assign- 
ment of error is therefore overruled. 


[13] In his next assignment of error, the defendant contends that 
the trial court erroneously limited the scope of the (f)(2) mitigating 
circumstance. 


The trial court instructed the jury as follows: 


[Cjonsider whether this murder was committed while the defend- 
ant was under the influence of mental or emotional disturbance. 


A defendant is under such influence if he is in any way 
affected or influenced by a mental or emotional disturbance at 
the time he kills. Being under the influence of mental or emo- 
tional disturbance is similar but not the same as being in [the] 
heat of passion upon adequate provocation. A person may be 
under the influence of mental or emotional disturbance even if he 
had no adequate provocation and even if his disturbance was not 
so strong as to constitute heat of passion or preclude delibera- 
tion. For this mitigating circumstance to exist, it is enough that 
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the defendant’s mind or emotions were disturbed, from any 
cause, and that he was under the influence of the disturbance 
when he killed the victim. 


You would find this mitigating circumstance if you find that at 
the time of the murder the defendant, Curtis Womble, suffered 
from a condition known as depersonalization or dissociation, and 
that as a result the defendant was under the influence of mental 
or emotional disturbance when he killed the victim. 


The defendant argues that the trial court’s instruction precluded the 
jurors from considering evidence of the victim’s acts of racial bigotry 
as a source of defendant’s mental or emotional disturbance by 
instructing the jury that it should find the (f)(2) mitigator only if it 
found that the source of the defendant’s mental or emotional disturb- 
ance was the condition of “depersonalization or dissociation.” We 
disagree. 


Unquestionably, the trial court instructed the jurors that they 
could find the (f)(2) mitigating circumstance if they found that the 
defendant suffered from “depersonalization or dissociation.” 
However, the trial court also instructed the jury that the mitigating 
circumstance would exist if “the defendant’s mind or emotions were 
disturbed, from any cause, and that he was under the influence of the 
disturbance when he killed the victim.” (Emphasis added.) Although 
the trial court’s instruction did not review the evidence or specifically 
instruct the jury that it could consider evidence of the victim’s alleged 
racial bigotry, the trial court’s instruction in no manner precluded the 
jurors from considering such evidence. 


Assuming arguendo that a juror might have understood the trial 
court’s instruction as precluding the consideration of any evidence 
regarding the victim’s acts of racial bigotry, we would still find no 
merit to the defendant’s argument, as any such juror could have con- 
sidered such evidence in his or her determination of the existence of 
the “catchall” circumstance. See State v. Payne, 337 N.C. 505, 529, 448 
S.E.2d 938, 107 (1994), cert. denied, —~— U.S. —, 131 L. Ed. 2d 292 
(1995). We note that the jury considered and rejected the “catchall” 
mitigating circumstance found in N.C.G.S. § 15A-2000(f)(9). This 
assignment of error is therefore overruled. 


The defendant next contends that the trial court erred on two 
separate occasions during closing arguments by allowing the prose- 
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cutors to ridicule defendant’s expert witness and misconstrue the 
expert’s testimony. 


It is well established that control of counsel’s arguments is left to 
the sound discretion of the trial court. State v. Johnson, 298 N.C. 355, 
368, 259 S.E.2d 752, 761 (1979). Prosecutors are given wide latitude in 
the scope of their argument. State v. Syriani, 333 N.C. 350, 398, 428 
S.E.2d 118, 144, cert. denied, 510 U.S. 948, 126 L. Ed. 2d 341 (1993). 
“Even so, counsel may not place before the jury incompetent and 
prejudicial matters by injecting his own knowledge, beliefs and per- 
sonal opinions not supported by the evidence.” Johnson, 298 N.C. at 
368, 259 S.E.2d at 761. Counsel may, however, argue to the jury the 
law, the facts in evidence and all reasonable inferences drawn there- 
from. Syriani, 333 N.C. at 398, 428 S.E.2d at 144. 


[14] In light of these principles, the defendant first contends that 
the trial court committed plain error by failing to act ex mero motu 
and instruct the jury to disregard the following statement by prose- 
cutor Britt: 


We had two doctors that testified for the defense—or let me back 
up. We had one doctor. When I use the word doctor I associate 
that with a medical person. And we had one Ph.D. You had Dr. 
Groce and you had Mr. Warren. Dr. Groce was a medical doctor. 
His is by education. He has no special medical training. Dr. Groce 
deals in science. Mr. Warren deals in theory, the abstract. He deals 
with hard—Dr. Groce deals with hard, cold facts. He’s the one 
who’s received the training to determine whether or not someone 
knows right from wrong, what their intellectual ability is. 


Defendant argues that the prosecutor’s speculations about the differ- 
ences between psychiatry and psychology were without foundation in 
the evidence and ridiculed Dr. Warren’s professional credentials in an 
unjustified and unprofessional manner. 


We note for purposes of our review that the defendant failed to 
object to the prosecutor's argument above. “When no objections are 
made at trial... the prosecutor’s argument is subject to limited appel- 
late review for gross improprieties which make it plain that the trial 
court abused its discretion in failing to correct the prejudicial matters 
ex mero motu.” State v. Alston, 341 N.C. 198, 239, 461 S.E.2d 687, 709 
(1995), cert. denied, —— U.S. —, 134 L. Ed. 2d 100 (1996). When 
determining whether the prosecutor’s remarks are grossly improper, 
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the remarks must be viewed in context and in light of the overall fac- 
tual circumstances to which they refer. /d. Further, the remarks 
“must be gross indeed in order for this Court to hold that a trial judge 
abused his discretion in not recognizing and correcting ex mero motu 
an argument which defense counsel apparently did not believe was 
prejudicial when he heard it.” Johnson, 298 N.C. at 369, 259 S.E.2d at 
761. 


In the case sub judice, Dr. James Groce testified that he was a 
physician practicing in psychiatry; that he graduated from medical 
school; and that when evaluating people sent to him by the courts, a 
series of scientific tests are performed in addition to psychological 
and intellectual testing. Dr. Warren, on the other hand, testified that 
he was not a medical doctor; that he had a Ph.D. in psychology; and 
that while psychiatrists are medical doctors and can prescribe med- 
ications, psychologists focus more on psychotherapy and educational 
testing and approach their analysis from a “research science point of 
view.” 


Review of this evidence supports the challenged argument. When 
read in context, the prosecutor did not ridicule Dr. Warren, but 
merely pointed out the differences between practicing psychiatrists 
and psychologists. Further, the prosecutor did not inject his own per- 
sonal opinion into the case. The prosecutor's argument was a fair and 
accurate interpretation of the evidence and the reasonable inferences 
that could be drawn therefrom. We therefore find no impropriety with 
the prosecutor’s argument in this regard and no error with the trial 
court’s decision not to intervene to prevent this argument. 


[15] The defendant next contends that in his closing argument, 
prosecutor Kelly attacked Dr. Warren by misconstruing Dr. Warren’s 
testimony as follows: 


Mr. KELLy: Mr. Britt asked [Dr. Warren], Mr. Britt asked him, 
“Isn't it true, Doctor, that when you put three psychologists 
together and you examine one man, each one of you at different 
times, isn’t it entirely possible that each of you is going to come 
up with something different?” Yes. Yes. That’s because what he’s 
talking about, folks, up here is not a science, it’s an art. Educated, 
I would argue to you, guesswork. 


[DEFENSE Counsel]: Objection. 


CourT: Overruled. 
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The defendant specifically argues that the above argument misstated 
both Mr. Britt’s question on cross-examination and Dr. Warren’s 
response. 


On cross-examination, Dr. Warren testified that the Termatic 
Appreciation Test (“TAT”) which he performed on the defendant is 
subject to various interpretations and that there is a risk that two or 
more psychologists giving the same test could interpret the results 
differently. A fair interpretation of Dr. Warren’s testimony, therefore, 
is that two or more psychologists could interpret a test differently 
and, as a result, reach differing conclusions as to an individual’s per- 
sonality trait. When read in context, Mr. Kelly’s remarks did not mis- 
represent Dr. Warren’s testimony and fall well within the wide lati- 
tude afforded counsel in the scope of their argument. Therefore, the 
trial court did not abuse its discretion by failing to sustain the defend- 
ant’s general objection to the prosecutor's argument. This assignment 
of error is overruled. 


[16] The defendant next argues that the trial court erred by failing 
to declare a mistrial during trial on the basis of juror misconduct fol- 
lowing allegations that jurors had engaged in inappropriate conversa- 
tion in the jury room. The trial court conducted an inquiry into the 
alleged misconduct and excused two jurors. Defendant fails to submit 
any compelling argument or authority in support of his contention 
that the trial court erred by failing to declare a mistrial and therefore 
waives this argument. Regardless, a careful review of the record indi- 
cates that the trial court made an appropriate inquiry and took cor- 
rective action to remedy this matter. We find no abuse of discretion in 
the trial court’s decision not to declare a mistrial. This assignment of 
error is overruled. 


PRESERVATION ISSUES 


The defendant raises ten issues which he concedes have been 
decided against his position by this Court: (1) the trial court erred by 
failing to submit three nonstatutory mitigating circumstances regard- 
ing the favorable treatment afforded defendant’s accomplices; (2) the 
trial court erred by giving an instruction on the burden of proof appli- 
cable to mitigating circumstances that was too vague to be under- 
stood by jurors; (3) the trial court erred by instructing the jurors that 
they could reject nonstatutory mitigating circumstances on the 
grounds that the circumstances had no mitigating value; (4) the trial 
court erred by instructing jurors that they “may” rather than “must” 
consider mitigating circumstances found in Issues II, III and IV on the 
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“Issues and Recommendation as to Punishment” form; (5) the trial 
court erred by instructing the jurors that they could consider at 
Issues III and IV only mitigating circumstances which the juror him- 
self or herself found at Issue I; (6) the trial court erred by instructing 
the jury that at Issue III, a death sentence may be imposed unless the 
mitigating circumstances outweigh the aggravating circumstances; 
(7) the trial court erred by instructing the jury on the “especially 
heinous, atrocious, or cruel” aggravating circumstance because the 
instruction was unconstitutionally vague; (8) the trial court erred by 
denying defendant’s pretrial motion requesting permission to exam- 
ine jurors regarding their feelings regarding parole eligibility; (9) the 
trial court erred by giving an ambiguous instruction as to unanimity 
regarding Issues III and IV on the “Issues and Recommendation as to 
Punishment” form; and (10) the trial court erred by dividing prospec- 
tive jurors into panels and exhausting one panel before any juror 
from the next panel was called to the box. We have considered the 
defendant's arguments on these issues and find no compelling reason 
to depart from our prior holdings. Therefore, we overrule each of 
these assignments of error. 


PROPORTIONALITY REVIEW 


Having found no error in the capital sentencing proceeding, we 
are required by statute to review the record and determine (1) 
whether the evidence supports the aggravating circumstances found 
by the jury; (2) whether passion, prejudice, or “any other arbitrary 
factor” influenced the imposition of the death sentence; and (3) 
whether the sentence “is excessive or disproportionate to the penalty 
imposed in similar cases, considering both the crime and the defend- 
ant.” N.C.G.S. § 15A-2000(d)(2). After thoroughly reviewing the 
record, transcript and briefs in the present case, we conclude that the 
record fully supports the aggravating circumstances found by the 
jury. Further, we find no indication that the sentence of death in this 
case was imposed under the influence of passion, prejudice or any 
other arbitrary factor. We therefore turn to our final statutory duty of 
proportionality review. 


One purpose of proportionality review “is to eliminate the possi- 
bility that a person will be sentenced to die by the action of an aber- 
rant jury.” State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 513, 537 
(1987), cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 935 (1988). Another 
is to guard “against the capricious or random imposition of the death 
penalty.” State v. Barfield, 298 N.C. 306, 354, 259 S.E.2d 510, 544 
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(1979), cert. denied, 448 U.S. 907, 65 L. Ed. 2d 1137 (1980). We defined 
the pool of cases for proportionality review in State v. Williams, 308 
N.C. 47, 79-80, 301 S.E.2d 335, 355, cert. denied, 464 U.S. 865, 78 L. Ed. 
2d 177 (1983), and State v. Bacon, 337 N.C. 66, 106-07, 446 S.E.2d 542, 
563-64 (1994), cert. denied, —— U.S. —-, 180 L. Ed. 2d 1083 (1995), 
and we compare the instant case to others in the pool that “are 
roughly similar with regard to the crime and the defendant.” State v. 
Lawson, 310 N.C. 632, 648, 314 S.E.2d 493, 503 (1984), cert. denied, 
471 U.S. 1120, 86 L. Ed. 2d 267 (1985). Whether the death penalty is 
disproportionate “ultimately rest{s] upon the ‘experienced judgments’ 
of the members of this Court.” State v. Green, 336 N.C. 142, 198, 443 
S.E.2d 14, 47, cert. denied, —— U.S. —-, 180 L. Ed. 2d 547 (1994). 


{17] In the case sub judice, the defendant pled guilty to the of- 
fense of first-degree murder. At sentencing, the trial court sub- 
mitted two aggravating circumstances, each of which the jury found: 
that the murder was especially heinous, atrocious, or cruel, N.C.G.S. 
§ 15A-2000(e)(9); and that the murder was committed for pecuniary 
gain, N.C.G.S. § 15A-2000(e)(6). The trial court submitted five statu- 
tory mitigating circumstances, of which the jury found two: that the 
defendant had no significant history of prior criminal activity, 
N.C.G.8. § 15A-2000(f)(1); and that defendant aided in the apprehen- 
sion of another capital felon, N.C.G.S. § 15A-2000(f)(8). The jury also 
found the following nonstatutory mitigating circumstances: (1) that 
the defendant admitted his guilt, (2) that the relationship between the 
defendant and the victim was extenuating, (3) that the defendant 
acknowledged his wrongdoing at an early stage of the criminal 
process, (4) that the defendant has been a person of good character 
and reputation in the community, (5) that the defendant was raised 
under undesirable and deprived circumstances, and (6) that the 
defendant did not plan to murder the victim when he went to the vic- 
tim’s residence. The jury specifically declined to find the defendant’s 
age as a statutory mitigating circumstance or that the defendant com- 
mitted the murder while under the influence of a mental or emotional 
disturbance. The jury also failed to find the statutory catchall miti- 
gating circumstance. 


This case has several distinguishing characteristics: the victim’s 
brutal murder was found to be especially heinous, atrocious, or cruel; 
the victim was killed in his own home; the victim suffered great phys- 
ical and psychological pain before death; the victim was not only in 
pain, but aware of his impending death as he was beaten; the victim 
was of unequal physical strength to defendant; the defendant failed to 
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exhibit remorse after the killing; and finally, the jury found the exist- 
ence of more than one aggravating circumstance. These characteris- 
tics distinguish this case from those in which we have held the death 
penalty disproportionate. 


In our proportionality review, it is proper to compare the present 
case to those cases in which this Court has concluded that the death 
penalty was disproportionate. State v. McCollum, 334 N.C. 208, 240, 
433 S.E.2d 144, 162 (1993), cert. denied, —— U.S. —-, 129 L. Ed. 2d 
895 (1994). “Of the cases in which this Court has found the death 
penalty disproportionate, only two involved the ‘especially heinous, 
atrocious, or cruel’ aggravating circumstance. State v. Stokes, 319 
N.C. 1, 352 S.E.2d 653 (1987); State v. Bondurant, 309 N.C. 674, 309 
S.E.2d 170 (1983).” Syriani, 3383 N.C. at 401, 428 S.E.2d at 146-47. 
Neither Stokes nor Bondurant is similar to this case. 


In Stokes, the defendant and a group of coconspirators robbed 
the victim’s place of business. No evidence showed who the “ring- 
leader” of the group was. This Court vacated the sentence of death 
because the defendant was only a teenager and it did not appear that 
defendant Stokes was more deserving of death than an accomplice, 
who was considerably older and received only a life sentence. Stokes, 
319 N.C. at 21, 352 S.E.2d at 664. In the present case, the defendant 
was the “ringleader,” and he alone entered the victim’s residence and 
took the victim’s life. Although both defendant Stokes and the defend- 
ant in this case were only seventeen years old at the time of their 
crimes, unlike in Stokes, the jury in the present case failed to find that 
the defendant’s age was a mitigating circumstance. Finally, in Stokes, 
the victim was killed at his place of business. In this case, the victim 
was killed in his home. A murder in one’s home “shocks the con- 
science, not only because a life was senselessly taken, but because it 
was taken [at] an especially private place, one [where] a person has a 
right to feel secure.” State v. Brown, 320 N.C. 179, 231, 358 S.E.2d 1, 
34, cert. denied, 484 U.S. 970, 98 L. Ed. 2d 406 (1987). 


In Bondurant, the victim was shot while riding with the defend- 
ant in a car. Bondurant is distinguishable because the defendant 
immediately exhibited remorse and concern for the victim’s life by 
directing the driver to go to the hospital. The defendant also went into 
the hospital to secure medical help for the victim, voluntarily spoke 
with police officers, and admitted to shooting the victim. In the pres- 
ent case, by contrast, the defendant rendered the victim helpless by 
beating him first with his fist, and then with a glass object, then with 
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the base of a telephone and finally with a frying pan. The defendant 
continued his assault even as the victim yelled repeatedly, “You're 
going to kill me.” Instead of seeking aid for his victim, the defendant 
chose to take the victim's life and then leave the scene. Finally, the 
defendant failed to show any remorse over what he had done. 
Instead, defendant bragged to his friends and talked about the need 
to return to the victim’s residence in order to remove any objects con- 
taining his fingerprints and to burn down the residence to destroy any 
possible evidence. 


As noted above, one distinguishing characteristic of this case is 
that two aggravating circumstances were found by the jury. Of the 
seven cases in which this Court has found a sentence of death dis- 
proportionate, including Stokes and Bondurant, in only two, 
Bondurant and State v. Young, 312 N.C. 669, 325 S.E.2d 181 (1985), 
did the jury find the existence of multiple aggravating circumstances. 
Bondurant, as discussed above, is clearly distinguishable. In Young, 
this Court focused on the failure of the jury to find the existence of 
the “especially heinous, atrocious, or cruel” aggravating circum- 
stance. The present case is distinguishable from Young in that one of 
the two aggravating circumstances found by the jury was that the 
murder was especially heinous, atrocious, or cruel. 


For the foregoing reasons, we conclude that each case where this 
Court has found a sentence of death disproportionate is distinguish- 
able from the case sub judice. 


It is also proper for this Court to “compare this case with the 
cases in which we have found the death penalty to be proportionate.” 
McCollum, 334 N.C. at 244, 433 S.E.2d at 164. Although this Court 
reviews all of the cases in the pool when engaging in our duty of pro- 
portionality review, we have repeatedly stated that “we will not 
undertake to discuss or cite all of those cases each time we carry out 
that duty.” Jd. It suffices to say here that we conclude the present 
case iS more similar to certain cases in which we have found the sen- 
tence of death proportionate than those in which we have found the 
sentence of death disproportionate or those in which juries have con- 
sistently returned recommendations of life imprisonment. 


Finally, we noted in State v. Daniels, 337 N.C. 248, 287, 446 S.E.2d 
298, 325 (1994), cert. denied, —— U.S. ——, 130 L. Ed. 2d 895 (1995), 
that similarity of cases is not the last word on the subject of propor- 
tionality. Similarity “merely serves as an initial point of inquiry.” Id.; 
see also Green, 336 N.C. at 198, 443 S.E.2d at 46-47. The issue of 
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whether the death penalty is proportionate in a particular case ulti- 
mately rests “on the experienced judgment of the members of this 
Court, not simply on a mere numerical comparison of aggravators, 
mitigators, and other circumstances.” Daniels, 337 N.C. at 287, 446 
S.E.2d at 325. 


Based on the nature of this crime, and particularly the distin- 
guishing features noted above, we cannot conclude as a matter of law 
that the sentence of death was excessive or disproportionate. We 
hold that the defendant received a fair sentencing proceeding, free of 
prejudicial error. 


NO ERROR. 


STATE OF NORTH CAROLINA v. KENNETH LEE BOYD 


No. 547A88-2 
(Filed 31 July 1996) 


1. Evidence and Witnesses § 2302 (NCI4th)— absence of cool 
state of mind—expert testimony properly excluded 


The trial court did not err by preventing an expert in forensic 
psychology from using the phrase “cool state of mind” to convey 
to the jury that defendant lacked the specific intent necessary to 
commit premeditated and deliberate murder at the time he shot 
the two victims where the trial court on voir dire explained to the 
psychologist the legal import of acting in a cool state of mind; the 
witness conceded that the legal and medical definitions of the 
phrase differed but stated that he meant to convey to the jury that 
defendant was not acting with a cool state of mind in the medical 
sense; and the trial court emphasized that the psychologist could 
use other terminology to convey his opinion to the jury and ruled 
that other questions regarding defendant’s state of mind that 
defendant sought to pose to the expert witness would be allowed. 


Am Jur 2d, Evidence §§ 338, 351; Expert and Opinion 
Evidence §§ 190, 256; Trial § 341. 


Admissibility of expert testimony as to whether 
accused had specific intent necessary for conviction. 16 
ALR4th 666. 
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Comment Note.—Mental or emotional condition as 
diminishing responsibility for crime. 22 ALR3d 1228. 


. Evidence and Witnesses § 2051 (NCI4th)— belief by 


witness—instantaneous conclusion of the mind 


Testimony by defendant’s brother-in-law in a prosecution for 
two first-degree murders that he believed that “[defendant was] 
going to kill everybody” was admissible as an instantaneous con- 
clusion as to defendant’s condition and state of mind based upon 
the witness’s opportunity to observe defendant shoot his father, 
yell at his own children, reload his weapon, and threaten to shoot 
the witness. 


Am Jur 2d, Evidence §§ 556, 557. 


Comment Note.—Ability to see, hear, smell, or other- 
wise sense, as proper subject of opinion by lay witness. 10 
ALR3d 258. 


Construction and application of Rule 701 of Federal 
Rules of Evidence, providing for opinion testimony by lay 
witnesses under certain circumstances. 44 ALR Fed. 919. 


. Homicide § 706 (NCI4th)— first-degree murder—failure 


to instruct on voluntary manslaughter—error cured by 
verdict 


Where the trial court instructed the jury on first-degree and 
second-degree murder for each of two killings and the jury 
returned a verdict of guilty of first-degree murder based on mal- 
ice, premeditation and deliberation for each, any error in the 
court’s failure to instruct on voluntary manslaughter is harmless. 


Am Jur 2d, Trial §§ 1142, 1427-1435, 1483. 


Modern status of law regarding cure of error, in 
instruction as to one offense, by conviction of higher or 
lesser offense. 15 ALR4th 118. 


-Homicide § 663 (NCI4th)— voluntary intoxication— 


instruction not required 


The trial court was not required to instruct on voluntary 
intoxication in a prosecution for two first-degree murders where 
the combined testimony of defendant and other witnesses estab- 
lished that defendant was intoxicated at the time of the murders, 
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but defendant failed to produce substantial evidence that he was 
so intoxicated that he could not form a deliberate and premedi- 
tated intent to kill. 


Am Jur 2d, Evidence § 746; Trial §§ 769, 1279, 1280. 


Modern status of test of criminal responsibility—state 
cases. 9 ALR4th 526. 


When intoxication deemed involuntary so as to consti- 
tute a defense to criminal charge. 73 ALR3d 195. 


Comment Note.—Mental or emotional condition as 
diminishing responsibility for crime. 22 ALR3d 1228. 


. Criminal Law § 774 (NCI4th); Homicide § 694 (NCI4th)— 
defense of unconsciousness or automatism—instruction 
not required 


The trial court did not err by refusing to instruct on the 
defense of unconsciousness or automatism in a prosecution for 
two first-degree murders where defendant relied only upon his 
own self-serving testimony at trial that he could not remember 
many of his actions on the day of the crimes, attributing his mem- 
ory loss to flashbacks from his experiences in Vietnam; defend- 
ant’s testimony was contradicted by an inculpatory statement he 
gave to police within hours of committing the murders in which 
he was able to recall] many of the graphic details of the murders; 
and neither of defendant’s expert witnesses gave testimony in 
support of defendant’s unconsciousness claim. 


Am Jur 2d, Homicide §§ 116, 406. 


Comment Note.—Mental or emotional condition as 
diminishing responsibility for crime. 22 ALR3d 1228. 


Modern status of test of criminal responsibility—state 
cases. 9 ALR4th 526. 


Automatism or unconsciousness as defense to criminal 
charge. 27 ALR4th 1067. 


. Criminal Law § 682 (NCI4th)— mitigating circumstance— 
mental or emotional disturbance—peremptory instruction 
not required 

Even though the expert testimony of a psychiatrist and a psy- 
chologist was some evidence from which the jury could conclude 
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that defendant was under the influence of a mental or emotional 
disturbance when he murdered his father-in-law and wife, the 
trial court was not required to peremptorily instruct the jury on 
this mitigating circumstance where this expert testimony was 
contradicted by the testimony of a defense witness that defend- 
ant was his usual self and did not appear disoriented or unaware 
of what was going on around him on the afternoon of the mur- 
ders, and by the testimony of a detective that defendant was able 
to provide a detailed statement in which he confessed to the mur- 
ders and to answer numerous questions within the hour after his 
arrest. N.C.G.S. § 15A-2000(f)(2). 


Am Jur 2d, Homicide §§ 114, 256, 406, 516, 576; Trial 
§§ 768, 835, 841, 1270-1278. 


Comment Note.—Mental or emotional condition as 
diminishing responsibility for crime. 22 ALR3d 1228. 


Modern status of test of criminal responsibility—state 
cases. 9 ALR4th 526. 


. Criminal Law § 681 (NCI4th)— mitigating circumstance— 


impaired capacity—peremptory instruction not required 


The evidence of defendant’s capacity to conform his conduct 
to the requirements of the law when he committed two murders 
was in controversy so that the trial court did not err by failing to 
give a peremptory instruction on this mitigating circumstance 
where two experts testified that defendant's capacity to conform 
his conduct to the requirements of the law was impaired, but this 
testimony was contradicted by evidence that, immediately after 
he committed the murders, defendant called 911, identified him- 
self, and alerted the dispatcher to the murders, and that defend- 
ant thereafter surrendered and cooperated with law enforcement. 
N.C.G.S. § 15A-2000(f)(6). 


Am Jur 2d, Homicide §§ 114, 256, 406, 516, 576; Trial 
§§ 768, 835, 841, 1270-1278. 


Comment Note.—Mental or emotional condition as 
diminishing responsibility for crime. 22 ALR3d 1228. 


. Criminal Law § 680 (NCI4th)— nonstatutory mitigating 


circumstances—peremptory instructions not required 


The trial court did not err by failing to give a peremptory 
instruction on the nonstatutory mitigating circumstance that 
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defendant suffered from learning disabilities which hindered his 
chances for success in school, although testimony by a psycholo- 
gist supported this circumstance, where defendant’s school 
record which was introduced into evidence did not identify any 
disability, and the psychologist’s assessment over thirty years 
after defendant dropped out of school was not so manifestly cred- 
ible as to mandate a peremptory instruction. Nor did the trial 
court err by failing to give a peremptory instruction on the non- 
statutory mitigating circumstance that defendant was not acting 
in an entirely calm, rational manner at the time of each killing, 
assuming that this circumstance could properly be deemed miti- 
gating, where there was evidence that defendant called 911 and 
surrendered to law enforcement immediately after he committed 
the crimes. 


Am Jur 2d, Homicide §§ 114, 256, 406, 516, 576; Trial 
§§ 768, 835, 841, 1270-1278. 


Comment Note.—Mental or emotional condition as 
diminishing responsibility for crime. 22 ALR3d 1228. 


. Constitutional Law § 342 (NCI4th)— capital trial— 


absence of defendant from portion—harmless error 
standard 


Article I, Section 23 of the Constitution of North Carolina 
guarantees a criminal defendant the right to be present at every 
stage of his trial. The absence of a defendant from some portion 
of his capital trial is not automatically reversible error, however, 
as the Supreme Court applies a harmless error standard in such 
cases under which the State has the burden of establishing that 
the error was harmless beyond a reasonable doubt. 


Am Jur 2d, Constitutional Law § 842; Trial § 1692. 


Accused’s right, under Federal Constitution, to be 
present at his trial—Supreme Court cases. 25 L. Ed. 2d 
931. 


Constitutional Law § 342 (NCI4th)— capital trial—nmiti- 
gating circumstances—conference in chambers—absence 
of defendant—harmless error 


The trial court’s error in conducting a conference in cham- 
bers to discuss defendant's proposed mitigating circumstances in 
a capital sentencing proceeding without the presence of defend- 
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ant was harmless beyond a reasonable doubt where defendant 
was represented by counsel at the conference; the entire confer- 
ence was transcribed and made part of the record; defendant’s 
counsel were given the opportunity to preserve on the record 
every objection to the trial court’s rulings and the reasons for 
their objections; and the substance of each mitigating circum- 
stance requested by defendant and discussed by defendant's 
counsel during the conference was later submitted to the jury. 


Am Jur 2d, Constitutional Law § 842; Judges § 28; Trial 
§ 1692, 1777. 


Accused’s right, under Federal Constitution, to be 
present at his trial—Supreme Court cases. 25 L. Ed. 2d 
931. 


Criminal Law § 13847 (NCI4th)— aggravating cir- 
cumstance—course of conduct-—not unconstitutionally 
vague 

The course of conduct aggravating circumstance set forth in 
N.C.G.S. § 15A-2000(e)(11) does not violate due process by rea- 
son of constitutional vagueness. 


Am Jur 2d, Constitutional Law § 818; Trial §§ 841, 1760. 


Criminal Law § 1347 (NCI4th)— two murders—aggravating 
circumstance—course of conduct—each killing as aggrava- 
tor for the other 


The submission of one killing as an aggravating circumstance 
for another murder under the “course of conduct” provision of 
N.C.G.S. § 15A-2000(e)(11) does not violate due process or dou- 
ble jeopardy. Therefore, where the State presented substantial 
evidence tending to show that after defendant fatally shot his 
father-in-law, he fired his weapon at his wife and killed her, and 
the jury returned guilty verdicts of first-degree murder for each 
killing, the trial court correctly allowed the jury to consider the 
murder of each victim as the crime of violence to support the 
course of conduct aggravating circumstance in sentencing 
defendant for the murder of the other victim. 


Am Jur 2d, Constitutional Law §§ 813-815; Criminal 
Law §§ 243-248; Trial §§ 841, 1760. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that in 


13. 
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committing murder, defendant created risk of death or 
injury to more than one person, to many persons, and the 
like—post-Gregg cases. 64 ALR4th 837. 


Criminal Law § 1347 (NCI4th)— aggravating circum- 
stance—course of conduct—other crimes of violence— 
charge or conviction not required 


N.C.G.S. § 15A-2000(e)(11) does not require that defendant be 
charged or convicted of the “other crimes of violence” before the 
course of conduct aggravating circumstance may be submitted. 
Rather, the import of the (e)(11) aggravating circumstance is that 
such crimes connect with the capital murder, whether temporally, 
by modus operandi or motivation, or by some common scheme 
or pattern. 


Am Jur 2d, Trial §§ 841, 1760. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that in 
committing murder, defendant created risk of death or 
injury to more than one person, to many persons, and the 
like—post-Gregg cases. 64 ALR4th 837. 


Criminal Law § 1347 (NCI4th)— aggravating circum- 
stance—course of conduct—other crime of violence— 
uncharged assault against third person 








Where the State presented compelling evidence that immedi- 
ately after fatally shooting his father-in-law and his wife, defend- 
ant assaulted his wife’s brother with a deadly weapon with the 
intent to kill him, the trial court did not err by instructing the jury 
that it could find as an aggravating circumstance for each murder 
that defendant committed the assault as part of the same course 
of conduct with the killing of the victims even though defendant 
has not been charged with the assault. 


Am Jur 2d, Trial §§ 841, 1760. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that in 
committing murder, defendant created risk of death or 
injury to more than one person, to many persons, and the 
like—post-Gregg cases. 64 ALR4th 837. 
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Criminal Law § 1355 (NC1]4th)— mitigating circumstance— 
no prior criminal history—submission not required 


The trial court did not err by refusing to submit to the jury the 
statutory mitigating circumstance that defendant had no signifi- 
cant history of prior criminal activity where neither the State nor 
defendant presented any evidence as to defendant’s prior crimi- 
nal history. N.C.G.S. § 15A-2000(f)(1). 


Am Jur 2d, Evidence §§ 180, 1336; Trial §§ 528, 841, 
1760. 


Constitutional Law § 309 (NCI4th)— capital sentencing— 
counsel’s concession of aggravating circumstance—record 
silent as to defendant’s consent—no ineffective assistance 
of counsel 


Assuming arguendo that defendant’s trial counsel conceded 
the existence of the sole aggravating circumstance submitted to 
the jury during his closing argument in a capital sentencing pro- 
ceeding, this concession did not violate defendant’s right to the 
effective assistance of counsel] since (1) defendant’s lack of con- 
sent to the argument will not be presumed from a silent record, 
and (2) the decision of State v. Harbinson, 315 N.C. 175, which 
held that in cases in which defendant’s trial counsel admits 
defendant’s guilt to the jury without defendant’s consent, the 
defendant has been denied the effective assistance of counsel per 
se in violation of the Sixth Amendment does not apply to sen- 
tencing proceedings. 


Am Jur 2d, Criminal Law §§ 732-753; Trial §§ 841, 1760, 
1947. 


When is attorney’s representation of criminal defend- 
ant so deficient as to constitute denial of federal constitu- 
tional right to effective assistance of counsel—Supreme 
Court cases. 83 L. Ed. 2d 1112. 


Criminal Law § 1373 (NCI4th)—- sentences of death not 
disproportionate 

Sentences of death imposed upon defendant for two first- 
degree murders were not excessive or disproportionate to the 
penalty imposed in similar cases where defendant was convicted 
of each count of first-degree murder under the theory of malice, 
premeditation, and deliberation, and the jury found as the sole 
aggravating circumstance that each murder was part of a course 
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of conduct in which defendant engaged and which included the 
commission by defendant of other crimes of violence against 
another person or persons. 


Am Jur 2d, Criminal Law § 628; Trial §§ 841, 1760. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that in 
committing murder, defendant created risk of death or 
injury to more than one person, to many persons, and the 
like—post-Gregg cases. 64 ALR4th 837. 


Supreme Court’s views on constitutionality of death 
penalty and procedures under which it is imposed. 51 
L. Ed. 2d 886. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from judgments 
imposing two sentences of death entered by Greeson, J., on 14 July 
1994, in Superior Court, Rockingham County, upon two jury verdicts 
finding defendant guilty of first-degree murder. Heard in the Supreme 
Court 16 February 1996. 


Michael F- Easley, Attorney General, by Mary D. Winstead, 
Associate Attorney General, for the State. 


Harry H. Harkins, Jr., for defendant-appellant. 


MITCHELL, Chief Justice. 


On 16 May 1988, defendant was indicted for the 4 March 1988 
murders of his estranged wife, Julie Boyd, and her father, Dillard 
Curry. He was tried capitally. The jury found him guilty and recom- 
mended a sentence of death for each murder. On appeal, this Court 
held that the trial court erred by excusing a juror after a private, 
unrecorded bench conference with the juror and awarded defendant 
a new trial. State v. Boyd, 332 N.C. 101, 418 S.E.2d 471 (1992). 


In June 1994, defendant was again tried capitally and convicted of 
the first-degree murders of Julie Boyd and Dillard Curry. The jury rec- 
ommended that defendant be sentenced to death for each murder and 
the trial court sentenced accordingly. We conclude that defendant 
received a fair trial free of prejudicial error and that the sentences of 
death are not disproportionate. 


The State’s evidence tended to show inter alia that on 4 March 
1988 defendant entered the home of his estranged wife’s father, where 
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his wife and children were then living, and shot and killed both his 
wife and her father with a .357 Magnum pistol. The shootings were 
committed in the presence of defendant’s children—Chris, age thir- 
teen; Jamie, age twelve; and Daniel, age ten—and other witnesses, all 
of whom testified for the State. Immediately after the shootings, law 
enforcement officers were called to the scene. As they approached, 
defendant came out of some nearby woods with his hands up and sur- 
rendered to the officers. 


Later, after being advised of his rights, defendant gave a lengthy 
inculpatory statement in which he described the fatal shootings: 


I walked to the back door [of Dillard Curry’s house] and opened 
it. It was unlocked. As I walked in, I saw a silhouette that I believe 
was Dillard. It was just like I was in Vietnam. I pulled the gun out 
and started shooting. I think I shot Dillard one time and he fell. 
Then I walked past him and into the kitchen and living room area. 
The whole time I was pointing and shooting. Then I saw another 
silhouette that I believe was Julie come out of the bedroom. I shot 
again, probably several times. Then I reloaded my gun. I dropped 
the empty shell casings onto the floor. As I reloaded, I heard 
someone groan, Julie I guess. I turned and aimed, shooting again. 
My only thoughts were to shoot my way out of the house. I kept 
pointing and shooting at anything that moved. I went back out the 
same door that I came in, and I saw a big guy pointing a gun at me. 
I think this was Craig Curry, Julie’s brother. I shot at him three or 
four times as I was running towards the woods. 


Dr. Patricio Lara and Dr. John Warren both testified for defendant 
as experts in forensic psychology. Dr. Lara testified that at the time of 
the offenses, defendant suffered from an adjustment disorder with 
psychotic emotional features, alcohol abuse, and a personality disor- 
der with predominate compulsive dependent features. Further, Dr. 
Lara opined that defendant’s emotional condition was impaired and 
that defendant suffered from some level of alcohol intoxication at 
the time of the offenses. Likewise, Dr. Warren opined that at the time 
of the offenses defendant suffered from chronic depression, alco- 
hol abuse disorder, dependent personality disorder, and a reading 
disability. 


[1] In his first assignment of error, defendant argues that the trial 
court erred in prohibiting Dr. Warren, who testified as an expert in 
forensic psychology, from testifying that defendant was not acting 
with a “cool state of mind” during the commission of the murders. 
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During a voir dire on the admissibility of Dr. Warren’s testimony, the 
following exchange occurred: 


Q: Dr. Warren, based on your experience and your review of the 
records that you described concerning [defendant], do you have 
an opinion as to whether at the time of the events that Mr. Boyd 
is charged with, he was acting in a cool state of mind? 


A: Yes, sir. 
Q: What is that opinion? 


A: Because of his emotional problems and in the context of the 
situation, the context of the situation and his alcohol consump- 
tion, I believe that all of his bottled up feelings, that related to his 
dependent relationship with his wife, exploded at the time of the 
shooting. That his manner and statements that I have seen indi- 
cate an impulsive and explosive act. And if it is possible to use the 
specific question, that this is not in a calm and cool and rational 
state of mind, but rather was an impulsive outburst of emotion. 


The trial court then questioned Dr. Warren about his understand- 
ing of the legal definition of “cool state of mind” and explained the 
pattern jury instruction that defines the legal concept. After this 
exchange, Dr. Warren conceded that he “thought he had a better 
understanding of the legal concept,” but from the court’s instructions, 
his understanding was “not as precise” as he thought. Dr. Warren then 
admitted that the legal import of “cool state of mind” was clearly not 
the same as the medical meaning, to which he was referring. In light 
of this admission and after considering arguments from counsel, the 
trial court ruled that Dr. Warren’s testimony that defendant did not 
act with a “cool state of mind” was inadmissible under Rule 403 of the 
Rules of Evidence in that such testimony would confuse the jury as to 
the legal import of the phrase. See N.C.G.S. § 8C-1, Rule 403 (1992) 
(allowing court to exclude otherwise relevant testimony when the 
probative value of the testimony is substantially outweighed by a dan- 
ger of confusing the issues). 


Defendant argues that Dr. Warren’s expert opinion that defendant 
did not act with a cool state of mind is admissible under the rules of 
evidence and precedent established by this Court. We disagree and 
conclude that the trial court did not err by preventing Dr. Warren 
from using the phrase “cool state of mind” to convey his opinion to 
the jury that defendant lacked the specific intent necessary to commit 
premeditated and deliberate murder at the time of the shootings. 
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Defendant correctly argues that expert opinion testimony is not 
rendered inadmissible on the basis that it embraces ultimate issues to 
be determined by the jury. N.C.G.S. § 8C-1, Rule 704 (1992). Further, 
“expert opinion testimony concerning a defendant’s state of mind is 
admissible to negate the first-degree murder elements of premedita- 
tion and deliberation.” State v. Baldwin, 330 N.C. 446, 460, 412 S.E.2d 
31, 39 (1992); State v. Shank, 322 N.C. 248, 248-49, 367 S.E.2d 639, 643 
(1988). Nevertheless, we have held previously that a trial court does 
not abuse its discretion by preventing an expert witness from testify- 
ing that a defendant did not act in a coo] state of mind. State v. Weeks, 
322 N.C. 152, 167, 367 S.E.2d 895, 904 (1988). In Weeks we said: 


Such testimony embraces precise legal terms, definitions of 
which are not readily apparent to medical experts. What defend- 
ant sought to accomplish with this testimony was to have the 
experts tell the jury that certain legal standards had not been 
met. ... Having the experts testify as requested by defendant 
would tend to confuse, rather than help, the jury in understand- 
ing the evidence and determining the facts in issue. 


Id. at 166-67, 367 S.E.2d at 904. 


Defendant argues that Weeks is not dispositive because the trial 
court on voir dire explained to Dr. Warren the legal import of acting 
with a cool state of mind. After this explanation, Dr. Warren conceded 
that the legal and medical definitions of the phrase differed, but that 
he meant to convey to the jury that defendant did not act with a cool 
state of mind in a medical sense. Thus, defendant argues that after the 
trial court clarified any confusion over the intended use of the phrase, 
there was no basis for preventing the expert witness from opining 
that defendant did not act with a cool state of mind in the medical 
sense. We disagree. 


After a careful review of the transcript, we conclude that the trial 
court did not err under Rule 403 and State v. Weeks by excluding Dr. 
Warren’s testimony. Further, the trial court emphasized to Dr. Warren 
that he could use other terminology to convey his opinion to the Jury 
and ruled that all other questions regarding defendant’s state of mind 
that defendant sought to pose to the expert witness would be 
allowed. Defendant’s assignment of error is overruled. 


[2] In another assignment of error, defendant argues the trial court 
erred by overruling his objection to certain testimony of Craig Curry, 
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the victims’ brother and son. On direct examination, Curry testified 
that 


[Defendant] was loading his pistol] and he hollered down to 
me, he said come on up here, Craig, Iam going to kill you too, and 
when he said that I started thinking, you know, if I run up there 
that is what he was going to do. 


My brother’s girl friend’s little gir] was down there. J had three 
little younguns [sic] down there and I told [my wife] to get them 
out and get them in the woods because if he gets me I know that 
he is going to kill everybody. 


Defendant argues that Craig Curry’s statement that “I know that he is 
going to kill everybody” was wholly speculative in that the witness 
did not know defendant would kill anyone, much less everyone. 
Thus, defendant argues the testimony was erroneously admitted 
into evidence over his objection. Further, defendant argues the 
admission of this testimony prejudiced him during his capital sen- 
tencing proceeding in that it inaccurately portrayed him as a “blood- 
thirsty child-killer.” 


Rule 701 of the Rules of Evidence provides that 


[i]f [a] witness is not testifying as an expert, his testimony in the 
form of opinions or inferences is limited to those opinions or 
inferences which are (a) rationally based on the perception of the 
witness and (b) helpful to a clear understanding of his testimony 
or the determination of a fact in issue. 


N.C.G.S. § 8C-1, Rule 701 (1992). Further, this Court 


has long held that a witness may state the “instantaneous conclu- 
sions of the mind as to the appearance, condition, or mental or 
physical state of persons, animals, and things, derived from 
observation of a variety of facts presented to the senses at one 
and the same time.” Such statements are usually referred to as 
shorthand statements of facts. 


State v. Williams, 319 N.C. 73, 78, 352 S.B.2d 428, 432 (1987) (citation 
omitted). 


Craig Curry’s testimony that he believed that “[defendant was] 
going to kill everybody” clearly falls within the realm of lay testimony 
permitted by Rule 701 and State v. Williams. Prior to defendant’s 
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objection, Curry had testified that he had seen defendant shoot his 
father and reload his gun. Curry had testified that defendant was hol- 
lering at defendant’s own children, that Curry’s immediate reaction 
was to protect his own family, and that Curry told his wife to call the 
police as he retrieved his own gun from a security box. In the context 
of this testimony, Curry’s statement that “[defendant was] going to kill 
everybody” was an instantaneous conclusion as to defendant’s condi- 
tion and state of mind. It was based upon Curry’s opportunity to 
observe defendant shoot his own father, holler at his own children, 
reload his weapon, and threaten to shoot Curry. Thus, the trial court 
did not err by overruling defendant’s objection to Craig Curry’s state- 
ment. Defendant's assignment of error is overruled. 


[3] In his next assignment of error, defendant argues that the trial 
court erred by failing to instruct the jury on voluntary manslaughter. 
However, because the trial court instructed the jury on first- and 
second-degree murder for each killing and the jury returned a verdict 
of guilty of first-degree murder based on malice, premeditation and 
deliberation for each, any error in failing to give an instruction on vol- 
untary manslaughter is harmless. See, e.g., State v. Exxum, 338 N.C. 
297, 300, 449 S.E.2d 554, 556 (1994). Defendant’s assignment of error 
is therefore overruled. 


[4] In another assignment of error, defendant argues that the trial 
court erred by refusing to instruct the jury on voluntary intoxication. 
Defendant contends that substantial evidence was introduced at trial 
that “would support a conclusion by the judge that he was so intoxi- 
cated that he could not form a deliberate and premeditated intent to 
kill.” State v. Mash, 323 N.C. 339, 346, 372 S.E.2d 532, 536 (1988). 
Thus, defendant argues he has met his burden of production on the 
issue of voluntary intoxication and was entitled to the instruction. 


In support of this argument, defendant points to his own testi- 
mony at trial. Defendant testified that he remembered buying twelve 
beers the day of the murders and that he thought he drank all the beer 
because he “[didn’t] let beer sit around.” In addition, defendant notes 
that Dr. Warren testified that defendant had “alcohol intoxication at 
the time of these offenses” and that two law enforcement officers 
would have tested him for a driving while impaired (DWI) infraction 
had the officers stopped defendant while driving. But see State v. 
Medley, 295 N.C. 75, 80, 243 S.E.2d 374, 378 (1978) (evidence of a 
blood alcohol concentration that would violate motor vehicle laws 
does not require an instruction on voluntary intoxication). 
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Taking the evidence in the light most favorable to defendant, 
State v. McCray, 312 N.C. 519, 324 .8.E.2d 606 (1985), defendant has 
failed to produce substantial evidence that he was so intoxicated that 
he could not form a deliberate and premeditated intent to kill. At best, 
the combined testimony of defendant and the other witnesses estab- 
lishes that defendant was intoxicated at the time of the murders. 
Evidence of mere intoxication, however, is not sufficient to meet 
defendant’s burden of production. State v. McQueen, 324 N.C. 118, 
141, 377 S.E.2d 38, 51 (1989). Such testimony did not tend to show 
that “at the time of the killing the defendant’s mind and reason were 
so completely intoxicated and overthrown as to render him utterly 
incapable of forming a deliberate and premeditated purpose to kill.” 
Mash, 323 N.C. at 346, 372 S.E.2d at 536; McQueen, 324 N.C. at 140, 
377 S.E.2d at 51. Therefore, the trial court was not required to instruct 
on voluntary intoxication. Jd. Defendant’s assignment of error is 
overruled. 


[5] Defendant next assigns as error the trial court’s refusal to 
instruct on the defense of unconsciousness or automatism. Relying 
on State v. Jerrett, 309 N.C. 239, 307 S.E.2d 339 (1983), defendant 
argues that his own uncontradicted testimony was sufficient evi- 
dence from which the jury could have found that he was unconscious 
at the time he committed the murders. On direct examination, defend- 
ant testified that he could not remember many of his actions on the 
day of the crimes, attributing his memory loss to flashbacks from his 
experiences in Vietnam. He stated that he could not remember driving 
to Dillard Curry’s residence and that he had no memory of picking up 
his son before driving to the residence. When asked if he had a clear 
recollection of what happened inside the Curry residence, defendant 
testified: 


What I remember come [sic] back to me since this has happened. 
I can remember as I walked into the door I shot again and I 
stepped up into the kitchen and Julie was coming out of the liv- 
ing room and the living room stepped down into the kitchen and 
she stopped and right there she saw me and said, “Oh, my God,” 
and put her hands out in front of her and said, “don’t, please don't, 
I am sorry.” 


All of the time she was saying that she was walking back- 
wards and I took my eyes off her and I looked down and my hand 
raised and I shot her. And I looked back and she was laying face 
down. 
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Based on this and other similar statements relating his memory loss, 
defendant argues that there was sufficient evidence that he suffered 
from blackouts to warrant an instruction on the unconsciousness 
defense. 


First recognized by this Court in State v. Mercer, 275 N.C. 108, 165 
S.E.2d 328 (1969), overruled in part on other grounds by State v. 
Caddell, 287 N.C. 266, 290, 215 S.E.2d 348, 363 (1975), the defense of 
unconsciousness, or automatism, is a complete defense to a criminal 
charge. Jerrett, 309 N.C. at 264, 307 S.E.2d at 353. This is so because 
“‘Itlhe absence of consciousness not only precludes the existence of 
any specific mental state, but also excludes the possibility of a vol- 
untary act without which there can be no criminal liability. ” Jd. 
(quoting Mercer, 275 N.C, at 116, 165 8.E.2d at 334). Unconsciousness 
is an affirmative defense, and the burden rests upon defendant to 
prove its existence to the satisfaction of the jury. Caddell, 287 N.C. at 
290, 215 S.E.2d at 363. After a careful scrutiny of the transcript, we 
conclude that defendant has not met his burden. 


Defendant has pointed only to his own testimony at trial as evi- 
dence to support an instruction on unconsciousness. Although 
defendant repeatedly testified that he had difficulty recalling the 
events and his actions surrounding the murders, he was able to recall 
many of the graphic details of the murders as shown by the inculpa- 
tory statement he gave to police within hours of committing the mur- 
ders. See State v. Fisher, 336 N.C. 684, 705, 445 S.E.2d 866, 877 (1994) 
(defendant’s detailed statement the day of the murder belies claim of 
unconsciousness), cert. denied, —— U.S. -—, 130 L. Ed. 2d 665 (1995). 
After surrendering to police the day of the murders, defendant gave a 
lengthy statement. At no point during this statement did defendant 
attribute his actions to blackouts, amnesia, or automatism. 
Additionally, he demonstrated a very complete and detailed recollec- 
tion of his actions. Defendant’s ability to recall completely the details 
of the killings within several hours of the commission of those crimes 
contradicts his testimony at trial that he could not remember the 
events surrounding the murders. In light of his detailed confession, 
defendant’s testimony at trial concerning his alleged inability to 
remember many of the events surrounding the crimes implies that 
any such memory lapses were attributable to nothing but the passage 
of time. 


The case sub judice is therefore distinguishable from State v. 
Jerrett, the decision on which defendant relies. In Jerrett, the defend- 
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ant’s evidence of unconsciousness included uncontradicted testi- 
mony from both defendant and his parents. The defendant described 
in detail blackouts that he had experienced on numerous occasions 
since serving in Vietnam. He related to the jury that he would walk, 
talk, and drive for hours without any recollection of doing so. The 
defendant’s father also testified that he had observed defendant on at 
least a half dozen occasions during which defendant was experienc- 
ing blackouts. In addition, this Court said that “defendant’s very pecu- 
liar actions in permitting the kidnapped victim to repeatedly ignore 
his commands and finally lead him docilely into the presence and cus- 
tody of a police officer lends credence to his defense of uncon- 
sciousness.” Jerrett, 309 N.C. at 266, 307 S.E.2d at 353. Based on this 
evidence, this Court concluded that the trial court should have given 
the requested instruction on unconsciousness. [d.; see also State v. 
Fields, 324 N.C. 204, 212, 376 S.E.2d 740, 745 (1989) (instruction 
required based on testimony from expert witness that defendant was 
unable to exercise conscious control of his physical actions at the 
moment of the shooting). However, unlike the testimonial corrobo- 
rating evidence and other evidence that supported Jerrett’s claim that 
he committed his crimes during a blackout, defendant in the case sub 
judice relies only upon his own self-serving testimony at trial that is 
wholly contradicted by the statement he gave to police within hours 
of committing the murders. Further, neither of defendant’s expert wit- 
nesses gave testimony in support of defendant’s unconsciousness 
claim. We conclude that the trial court did not err by refusing to 
instruct the jury on unconsciousness. Defendant's assignment of 
error is overruled. 


After the jury returned a verdict finding defendant guilty of 
first-degree murder, the trial court conducted a capital sentencing 
proceeding as required by N.C.G.S. § 15A-2000. The sole aggravating 
circumstance submitted and found by the jury was that the mur- 
der “was part of a course of conduct in which the defendant en- 
gaged and which included the commission by the defendant of other 
crimes of violence against another person or persons.” N.C.G.S. 
§ 15A-2000(e)(11). One or more jurors found two statutory and eigh- 
teen nonstatutory mitigating circumstances to exist. The jury found 
that the mitigating circumstances were insufficient to outweigh the 
aggravating circumstance and recommended the imposition of the 
death penalty. 


Defendant assigns as error the trial court's refusal to perempto- 
rily instruct the jury on two statutory mitigating circumstances and 


716 IN THE SUPREME COURT 


STATE v. BOYD 
[343 N.C. 699 (1996)) 


two nonstatutory circumstances. A trial court should give a peremp- 
tory instruction for any mitigating circumstance, whether statutory or 
nonstatutory, if it is supported by uncontroverted and manifestly 
credible evidence. State v. Gay, 334 N.C. 467, 492-93, 434 S.E.2d 840, 
854-55 (1993). However, the peremptory instructions to be given with 
regard to nonstatutory mitigating circumstances differ from those to 
be given with regard to statutory mitigating circumstances. State v. 
Green, 336 N.C. 142, 172-74, 443 S.E.2d 14, 32, cert. denied, — U.S. 
——, 130 L. Ed. 2d 547 (1994). 


[6] Defendant first argues in support of this assignment of error 
that the evidence as to the N.C.G.S. § 15A-2000(f)(2) mitigating cir- 
cumstance, that the murders were committed while defendant was 
under the influence of mental or emotional disturbance, was uncon- 
tradicted. Defendant contends that the State failed to present testi- 
mony that contradicted the testimony of Drs. Warren and Lara. Dr. 
Warren opined that at the time of the murders, defendant suffered 
from chronic depression, acute alcohol intoxication, dependent per- 
sonality disorder, and a learning disability. Dr. Lara concurred in 
this diagnosis, which defendant argues supports the (f)(2) mitigating 
circumstance. 


Even though the expert testimony of Drs. Warren and Lara is 
some evidence from which the jury could determine that defendant 
was under the influence of a mental or emotional disturbance, we 
conclude that such evidence was contradicted. Steve Lowman, who 
testified on behalf of defendant, stated that defendant was his usual 
self and did not appear disoriented or unaware of what was going on 
around him on the very afternoon of the murders. Further, Detective 
Rick Hopper of the Rockingham County Sheriff's Department testi- 
fied that defendant was able to provide a detailed statement in which 
he confessed to the murders and to answer numerous questions 
within the hour after his arrest. This evidence, in conjunction with 
defendant’s ability to recall many of the graphic details of the mur- 
ders, contradicts the expert testimony that defendant was under the 
influence of a mental or emotional disturbance when he murdered his 
wife and father-in-law. See State v. Noland, 312 N.C. 1, 22-238, 320 
S.E.2d 642, 655-56 (1984) (evidence of defendant’s actions and state- 
ments before and after the shootings contradicted evidence that 
defendant was operating under a mental or emotional disturbance), 
cert. denied, 469 U.S. 1230, 84 L. Ed. 2d 369 (1985). Thus, the trial 
court correctly denied defendant’s request for a peremptory instruc- 
tion as to the (f)(2) mitigating circumstance. 


IN THE SUPREME COURT 117 


STATE v. BOYD 
[343 N.C. 699 (1996)] 


[7] Defendant also argues in support of this assignment that the 
trial court erred by refusing to peremptorily instruct the jury as to the 
N.C.G.S. § 15A-2000(f)(6) mitigating circumstance, that the capacity 
of defendant to appreciate the criminality of his conduct or to con- 
form his conduct to the requirements of law was impaired. Dr. Warren 
testified that both defendant's capacity to appreciate the criminality 
of his conduct and his capacity to conform his conduct to the require- 
ments of law were impaired. Dr. Lara testified that defendant’s capac- 
ity to appreciate the criminality of his conduct was not impaired but 
that his capacity to conform his behavior to the requirements of 
law was impaired. Defendant concedes that Dr. Lara contradicted Dr. 
Warren on whether defendant’s capacity to appreciate the criminality 
of his conduct was impaired. Nevertheless, he argues that because 
the (f)(6) mitigating circumstance is written in the disjunctive, the 
trial court must give a peremptory instruction if uncontradicted and 
manifestly credible evidence shows only that his capacity to con- 
form his conduct to law was impaired. Evidence in the present case 
tended to show that immediately after he committed the murders, 
defendant called 911, identified himself, and alerted the dispatch- 
er to the murders. Thereafter, defendant surrendered and cooperated 
with law enforcement. Such evidence was sufficient to put in contro- 
versy defendant’s capacity to conform his conduct to the require- 
ments of law, and the trial court correctly refused to give a peremp- 
tory instruction. 


[8] Defendant also argues in support of this assignment of error 
that the trial court erred by failing to give peremptory instructions as 
to the nonstatutory mitigating circumstances (1) that defendant suf- 
fered from learning disabilities which hindered his chances for suc- 
cess in school and (2) that defendant was not acting in an entirely 
calm, rational manner at the time of each killing. We conclude the 
trial court correctly refused to give peremptory instructions as to 
these nonstatutory mitigating circumstances. Defendant argues that 
Dr. Warren’s testimony that a learning and reading disability hindered 
defendant’s chances for success in school was uncontradicted and 
credible evidence. We disagree. Defendant’s school record, which 
was introduced into evidence, did not identify any disability. While 
the school record did establish that defendant dropped out of school 
in the ninth grade, we conclude that Dr. Warren’s assessment over 
thirty years after defendant dropped out is not so manifestly credible 
as to mandate a peremptory instruction. 
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Regarding the nonstatutory mitigating circumstance that defend- 
ant was not acting in an entirely calm, rational manner at the time of 
each killing, the evidence that defendant called 911 and surrendered 
to law enforcement immediately after he committed the crimes is suf- 
ficient to put in controversy the existence of this circumstance. Thus, 
assuming arguendo that this nonstatutory circumstance could ever 
properly be deemed mitigating, the trial court correctly refused to 
peremptorily instruct the jury as to its existence. For the foregoing 
reasons, this assignment of error is without merit and is overruled. 


By his next assignment of error, defendant argues that his state 
constitutional right to be present at all stages of his trial was violated 
when the trial court conducted a conference in chambers to discuss 
defendant’s proposed mitigating circumstances without defendant’s 
actual presence. Before the charge conference began, the following 
colloquy took place: 


CouRT: I don’t mind having the defendant brought in, even though 
it’s recorded. Give him an opportunity if he wants to be present. I 
can have you all relay all this information. In addition, it is 
recorded. 


I feel like this is better for all the parties. That’s all up to you 
whether we bring him in or not as far as that goes. He might find 
this extremely boring, but at the same time— 


[DEFENSE COUNSEL]: My sense is that he probably prefers to go 
back to the jail, for the truth of it. 


Court: I thought that, too, but I am recording it for anything 
that needs to be put, you know, on the record. But it has to be on 
the record if it’s not in his presence, I know, but I just—if you 
wanted to bring him in, if you thought he was that interested in 
the law. 


[DEFENSE COUNSEL]: He’s not. 


[9] It is well settled that Article I, Section 23 of the Constitution 
of North Carolina guarantees a criminal defendant the right to be 
present at every stage of his trial. State v. Brogden, 329 N.C. 534, 541, 
407 S.E.2d 158, 163 (1991); State v. Huff, 325 N.C. 1, 381 S.E.2d 
635 (1989), sentence vacated on other grounds, 497 U.S. 1021, 111 
L. Ed. 2d 777 (1990). In capital cases, this right is not waivable. Huff, 
325 N.C. at 29, 381 S.E.2d at 651. The absence of a defendant from 
some portion of his capital trial is not automatically reversible error, 
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however, as this Court applies a harmless error standard in such 
cases under which the State has the burden of establishing that the 
error was harmless beyond a reasonable doubt. /d. at 33, 381 S.E.2d 
at 653. 


[10] Inthe case sub judice, the trial court held a recorded confer- 
ence in chambers to discuss defendant’s proposed mitigating circum- 
stances without defendant present. However, defendant was repre- 
sented by counsel at the conference, and the entire conference was 
transcribed and made part of the record. Defendant’s counsel were 
given the opportunity to preserve on the record every objection to the 
trial court’s rulings and the reasons for their objections. Further, the 
substance of each mitigating circumstance requested by defendant 
and discussed by defendant’s counsel during the conference was later 
submitted to the jury. Therefore, we conclude that the error in con- 
ducting a conference in chambers to discuss defendant’s proposed 
mitigating circumstances, without defendant present, was harmless 
beyond a reasonable doubt. See Brogden, 329 N.C. at 542, 407 S.E.2d 
at 163 (violation of defendant’s right to be present held harmless 
beyond a reasonable doubt); State v. Wise, 326 N.C. 421, 433, 390 
S.E.2d 142, 149-50 (same), cert. denied, 498 U.S. 853, 112 L. Ed. 2d 118 
(1990). This assignment of error is without merit and is overruled. 


In another assignment of error, defendant argues that his death 
sentence must be vacated because the trial court erred by submitting 
as an aggravating circumstance that the murders for which he was 
convicted were part of a course of conduct by defendant which 
included the commission by him of other crimes of violence against 
another person. N.C.G.S. § 15A-2000(e)(11). Defendant contends that 
the (e)(11) aggravating circumstance is unconstitutionally vague, 
overbroad, and indefinite. Alternatively, defendant argues that it was 
not supported by the evidence in the case sub judice. We disagree 
with defendant and conclude the trial court properly submitted this 
aggravating circumstance to the jury. 


[11] The (e)(11) aggravating circumstance itself does not violate 
due process by reason of unconstitutional vagueness. State v. 
Williams, 305 N.C. 656, 685, 292 S.E.2d 243, 261, cert. denied, 459 U.S. 
1056, 74 L. Ed. 2d 622 (1982). Further, we conclude that the evidence 
in the present case was sufficient to support its submission to the 
jury. 


[12] The State presented substantial evidence tending to show that 
after defendant fatally shot Dillard Curry, he fired his weapon at Julie 
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Boyd, intending to kill her. The jury, by returning guilty verdicts of 
first-degree murder for each killing, found beyond a reasonable doubt 
that defendant had committed the two murders. We have previously 
held under similar circumstances that the submission of one killing as 
an aggravating circumstance for another murder under the (e)(11) 
aggravating circumstance is correct and does not violate due process 
of law or double jeopardy. State v. Pinch, 306 N.C. 1, 30-31, 292 S.E.2d 
203, 225, cert. denied, 459 U.S. 1056, 74 L. Ed. 2d 622 (1982), over- 
ruled on other grounds by State v. Robinson, 336 N.C. 78, 443 S.E.2d 
306 (1994), cert. denied, —— U.S. —-, 130 L. Ed. 2d 650 (1995), and by 
State v. Benson, 323 N.C. 318, 372 $.E.2d 517 (1988). Thus, the trial 
court correctly allowed the jury to consider the murder of Dillard 
Curry as the crime of violence to support the (e)(11) aggravating cir- 
cumstance in sentencing defendant for the murder of Julie Boyd. 
Likewise, the trial court was correct to allow the jury to consider the 
murder of Julie Boyd as the crime of violence that supported the 
(e)(11) aggravator in sentencing defendant for the murder of Dillard 
Curry. In summary, therefore, the trial court properly submitted the 
aggravating circumstance that each of the murders for which defend- 
ant stood convicted was part of a course of conduct in which he 
engaged and which included the commission of other crimes of vio- 
lence against another person. Id.; see also State v. Chapman, 342 
N.C. 330, 345, 464 S.E.2d 661, 669-70 (1995); State v. Cummings, 332 
N.C. 487, 507-12, 422 S.E.2d 692, 703-06 (1992); State v. Brown, 306 
N.C. 151, 183, 293 S.E.2d 569, 589, cert. denied, 459 U.S. 1080, 74 
L. Ed. 2d 642 (1982). 


Defendant argues, however, that the trial court did not rely solely 
on the separate killings for which defendant was found guilty as the 
other crime of violence. He contends that the trial court improperly 
instructed the jury that it also could consider an alleged and 
uncharged assault on Craig Curry as that other crime. Defendant 
argues that relying on this alleged assault was error in that a prereq- 
uisite to the submission of the course of conduct circumstance is that 
defendant be charged with the other crime of violence. We disagree. 


[13] N.C.G.S. § 15A-2000(e)(11) does not require that defendant 
be charged or convicted of the “other crimes of violence” before that 
aggravating circumstance may be submitted. Unlike other aggravat- 
ing circumstances that require a conviction, the course of con- 
duct aggravating circumstance is supported not by convictions, 
but crimes. Compare N.C.G.S. § 15A-2000(e)(11) with N.C.GS. 
§ 15A-2000(e)(2) (1995) (“defendant had been previously convicted of 
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another capital felony”) and N.C.G.S. § 15A-2000(e)(3) (“defendant 
had been previously convicted of a felony involving the use or threat 
of violence”). Further, in several decisions, this Court has found that 
the course of conduct aggravating circumstance was properly sub- 
mitted when the “other crimes of violence” consisted of evidence of 
uncharged crimes. State v. Price, 326 N.C. 56, 80-83, 388 $.E.2d 84, 
98-99 (course of conduct supported by uncharged arson), sentence 
vacated on other grounds, 498 U.S. 802, 112 L. Ed. 2d 7 (1990); State 
v. Vereen, 312 N.C. 499, 324 S.E.2d 250 (course of conduct supported 
by uncharged assault with a deadly weapon inflicting serious bodily 
injury), cert. denied, 471 U.S. 1094, 85 L. Ed. 2d 526 (1985). As our 
decisions have instructed, the import of the (e)(11) aggravating cir- 
cumstance is not that defendant has been charged or convicted of 
such crimes, but that such crimes connect with the capital murder, 
whether temporally, by modus operandi or motivation, or by some 
common scheme or pattern. Cummings, 332 N.C. at 510, 422 $.E.2d 
at 705. 


[14] In the case sub judice, the State presented compelling evi- 
dence that immediately after fatally shooting both Dillard Curry and 
Julie Boyd, defendant turned his weapon and attention toward Craig 
Curry. Curry testified that while defendant reloaded his weapon, 
defendant yelled to him, “Come on up here, Craig. I am going to kill 
you too.” Further, defendant testified at trial that 


I remember that he [Craig Curry] was standing—I can’t swear that 
it was him. The silhouette was facing toward me with his arm out. 
1 don’t know if he had a gun or was just pointing, so I came up 
with the pistol and started shooting at. the silhouette holding it 
and it took off running across the street. 


This was substantial evidence that defendant assaulted Craig Curry 
with a deadly weapon with the intent to kill him. Thus, the trial court 
did not err by instructing the jury that it could find as an aggravating 
circumstance that defendant committed the crime of assault with a 
deadly weapon with the intent to kill as part of the same course of 
conduct with the killing of the victims. Defendant’s assignment of 
error is without merit and is overruled. 


[15] Defendant also assigns as error the trial court’s refusal to 
submit to the jury the statutory mitigating circumstance that defend- 
ant had no significant history of prior criminal activity. N.C.G.S, 
§ 15A-2000(f)(1). Defendant concedes, however, that neither the State 
nor defendant presented any evidence as to defendant’s prior crimi- 


722 IN THE SUPREME COURT 


STATE v. BOYD 
[343 N.C. 699 (1996)] 


nal history. Thus, the trial court did not err by refusing to instruct the 
Jury on the (f)(1) mitigating circumstance. State v. Gibbs, 335 N.C. 1, 
57, 436 S.E.2d 321, 353 (1993), cert. dented, ——_ U.S. ——, 129 L. Ed. 2d 
881 (1994); see also Delo v. Lashley, 507 U.S. 272, 277, 122 L. Ed. 2d 
620, 626 (1993) (concluding that “[n]othing in the Constitution oblig- 
ates state courts to give mitigating circumstance instructions when 
no evidence is offered to support them”). 


[16] In another assignment of error, defendant argues that his Sixth 
Amendment right to effective assistance of counsel was violated 
when his trial counsel allegedly conceded that the jury should find 
the sole aggravating circumstance submitted to the jury. During clos- 
ing arguments of the capital sentencing proceeding, defense counsel 
stated: 


Ms. Foster [the prosecutor] has said, consider ten minutes in 
Kenneth Boyd’s life on March fourth, 1988 and take his life. That’s 
her argument. How many times have you heard her talk about 
what happened on March fourth, 1988, and base her whole argu- 
ment to you on taking Kenneth’s life based on what happened in 
ten minutes out of Kenneth’s life? 


We can't take ten minutes of a person’s life and consider that as 
outweighing everything else they ever did, and that’s what Ms. 
Foster is asking you to do. That’s not the law, that’s not just, and 
that’s not fair. 


Take the ten minutes to find the aggravating circumstance. 
If you take that ten minutes, think about all of the other evidence 
that you are required to consider, that you’ve got to consider, 
because it’s lawful mitigating evidence in spite of what Ms. Foster 
says. 


(Emphasis added.) 


Assuming arguendo that by this assignment defendant’s trial 
counsel conceded the existence of the aggravating circumstance, the 
record is silent as to whether defendant consented to the argument. 
This Court will not presume defendant’s lack of consent from a silent 
record. State v. House, 340 N.C. 187, 456 S.E.2d 292 (1995). 


Defendant also argues in support of this assignment that his trial 
counsel's alleged concession was tantamount to a concession of guilt 
without his consent in violation of the Sixth Amendment. In State v. 
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Harbison, 315 N.C. 175, 180, 337 S.E.2d 504, 507-08 (1985), cert. 
denied, 476 U.S. 1123, 90 L. Ed. 2d 672 (1986), this Court held that in 
cases in which a defendant’s trial counsel, without consent from the 
defendant, admits the defendant’s guilt to the jury, the defendant has 
been denied effective assistance of counsel, per se in violation of 
the Sixth Amendment. We have recently concluded, however, that 
Harbison does not apply to sentencing proceedings. State v. Walls, 
342 N.C. 1, 57, 463 S.E.2d 738, 768 (1995), cert. denied, —— U.S. —, 
— L. Ed. 2d —, 64 U.S.L.W. 3763 (1996). Further, as already 
pointed out, we will not presume the defendant’s lack of consent from 
the silent record before us. Thus, defendant’s assignment of error is 
overruled. 


Defendant also has presented assignments of error raising seven 
additional issues that have been previously decided contrary to his 
position by this Court: (1) that the death penalty statute, N.C.G.S. 
§ 15A-2000, is unconstitutional on the grounds that execution by 
lethal gas violates the Eighth Amendment; (2) that the trial court 
erred by refusing to allow defendant to introduce evidence concern- 
ing parole eligibility; (8) that a “death qualified” jury violates the 
Eighth Amendment; (4) that the trial court erred by refusing to allow 
defendant to rehabilitate Jurors challenged for cause on death qualifi- 
cation grounds; (5) that the instruction that the jury has a duty to rec- 
ommend a sentence of death upon certain findings is unconstitu- 
tional; (6) that placing the burden of proof of mitigating 
circumstances on defendant is unconstitutional; and (7) that the 
death penalty violates the Eighth and Fourteenth Amendments to the 
Constitution of the United States and Article I, Section 19 of the 
Constitution of North Carolina. We have reviewed defendant's argu- 
ments on these issues and find no compelling reason to depart from 
our prior holdings. Therefore, we overrule these assignments of error. 


[17] Having concluded that defendant’s trial and separate capital 
sentencing proceeding were free from prejudicial error, we turn to 
the duties reserved by N.C.G.S. § 15A-2000(d}(2) exclusively for this 
Court in capital cases. It is our duty in this regard to ascertain (1) 
whether the record supports the jury’s finding of the aggravating cir- 
cumstance on which the sentence of death was based; (2) whether 
the death sentence was entered under the influence of passion, prej- 
udice, or other arbitrary consideration; and (3) whether the death 
sentence is excessive or disproportionate to the penalty imposed in 
similar cases, considering both the crime and defendant. N.C.G.S. 
§ 15A-2000(d)(2). After thoroughly examining the record, transcripts, 
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and briefs in the present case, we conclude that the record fully sup- 
ports the aggravating circumstance found by the jury. Further, we find 
no indication that the sentence of death in this case was imposed 
under the influence of passion, prejudice, or any other arbitrary con- 
sideration. We must turn then to our final statutory duty of propor- 
tionality review. 


In the present case, defendant was convicted of two counts of 
first-degree murder under the theory of malice, premeditation, and 
deliberation. The jury found as the sole aggravating circumstance 
that each murder was part of a course of conduct in which defend- 
ant engaged and which included the commission by defendant of 
other crimes of violence against another person or persons, N.C.G.S. 
§ 15A-2000(e)(11). One or more jurors found two statutory mitigating 
circumstances for each murder, that the murder was committed while 
defendant was under the influence of mental or emotional disturb- 
ance, N.C.G.S. § 15A-2000(f)(2), and that the capacity of defendant to 
appreciate the criminality of his conduct or to conform his conduct to 
the requirements of the law was impaired, N.C.G.S. § 15A-2000(£)(6). 
In addition, one or more jurors found eighteen nonstatutory mitigat- 
ing circumstances, 


In our proportionality review, it is proper to compare the pres- 
ent case with other cases in which this Court has concluded that 
the death penalty was disproportionate. State v. McCollum, 334 N.C. 
208, 240, 433 S.E.2d 144, 162 (1993), cert. denied, —— U.S. —-, 129 
L. Ed. 2d 895 (1994). We do not find this case substantially similar to 
any case in which this Court has found the death penalty dispropor- 
tionate and entered a sentence of life imprisonment. Each of those 
cases is distinguishable from the present case. 


None of the seven cases in which this Court has found the death 
penalty disproportionate involved a defendant convicted of murder- 
ing multiple victims. See State v. Benson, 323 N.C. 318, 372 S.E.2d 517 
(1988); State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. 
Rogers, 316 N.C. 208, 341 S.E.2d 713 (1986), overruled on other 
grounds by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988); 
State v. Young, 312 N.C. 669, 325 S.E.2d 181 (1985); State v. Hill, 311. 
N.C, 465, 319 S.E.2d 163 (1984); State v. Bondurant, 309 N.C. 674, 309 
S.E.2d 170 (1983); State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 
(1983). Further, we have said that the fact that defendant is a multi- 
ple killer is “[a] heavy factor to be weighed against the defendant.” 
State v. Laws, 325 N.C. 81, 123, 381 S.E.2d 609, 634 (1989), sentence 
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vacated on other grounds, 494 U.S. 1022, 108 L. Ed. 2d 603 (1990); 
see also State v. McLaughlin, 341 N.C. 426, 462 S.E.2d 1 (1995), 
cert. denied, —— U.S. ——, 133 L. Ed. 2d 879 (1996); State v. Garner, 
340 N.C. 573, 459 S.E.2d 718 (1995), cert. denied, —— U.S. —, 133 
L. Ed. 2d 872 (1996); State v. Robbins, 319 N.C. 465, 356 $.E.2d 279, 
cert. denied, 484 U.S. 918, 98 L. Ed. 2d 226 (1987). Because the Jury in 
the present case found defendant guilty of two counts of first-degree 
murder, this case is easily distinguishable from the seven cases in 
which the death penalty has been found disproportionate by this 
Court. 


It is also proper for this Court to “compare this case with the 
cases in which we have found the death penalty to be proportionate.” 
McCollum, 334 N.C. at 244, 433 S.E.2d at 164. We have reviewed all of 
the cases in the pool of similar cases used to fulfill this statutory duty 
and conclude the present case is more similar to certain cases in 
which we have found the sentence of death proportionate than to 
those in which we have found the sentence disproportionate or those 
in which juries have consistently returned recommendations of life 
imprisonment. Accordingly, we conclude that the sentences of death 
recommended by the jury and ordered by the trial court in the present 
case are not disproportionate. 


For the foregoing reasons, we hold that defendant received a fair 
trial, free of prejudicial error, and that the sentences of death entered 
in the present case must be and are left undisturbed. 


NO ERROR. 


STATE OF NORTH CAROLINA v. MICHAEL LEE FULLWOOD 


No. 37A86-3 


(Filed 31 July 1996) 


1. Indigent Persons § 26 (NCI4th)— capital sentencing—jury 
selection—questions by only one attorney—statutory 
rights not violated 


The trial court did not abuse its discretion or violate defend- 
ant’s statutory right to two attorneys in a capital trial by allowing 
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only one of defendant’s two attorneys to question prospective 
jurors in a capital sentencing proceeding where the record fails to 
show the acceptance of any juror to whom defendant had legal 
objections upon any ground; defendant failed to exhaust his 
peremptory challenges; and the trial court did not prohibit 
defendant's attorneys from communicating with, prompting, or 
consulting one another. N.C.G.S. § 7A-450(b1). 


Am Jur 2d, Jury §§ 200, 234, 235. 


. Appeal and Error § 150 (NCI4th)— constitutional issue— 


failure to preserve for appeal 


Defendant failed to preserve for appellate review the consti- 
tutional issue of whether defendant’s right to the assistance of 
counsel was violated by the trial court’s ruling that only one of 
defendant's two attorneys could question prospective jurors in a 
capital sentencing proceeding where defendant did not raise this 
issue at trial. 


Am Jur 2d, Criminal Law §§ 732 et seq.; Jury §§ 200, 
234, 235. 


When is attorney’s representation of criminal defend- 
ant so deficient as to constitute denial of federal constitu- 
tional right to effective assistance of counsel—Supreme 
Court Cases. 83 L. Ed. 2d 1112. 


. Jury § 64 (NCI4th)— capital sentencing—jury selection— 


comments by court—no abuse of discretion 


The trial judge did not improperly discourage prospective 
jurors in a capital sentencing proceeding from disclosing prejudi- 
cial information and did not abuse his discretion by comments 
during jury selection that he did not want prospective jurors ask- 
ing questions and that prospective jurors should “be cautious in 
what you may say, and do not say, and do not say anything that 
would tend to taint any other juror” where defense counsel 
actively questioned the jurors and they responded to his ques- 
tions; defendant does not contend that he was dissatisfied with 
the jury as seated; and defendant did not exhaust his peremptory 
challenges. 


Am Jur 2d, Jury §§ 191, 194, 196, 234, 235. 


IN THE SUPREME COURT 727 


STATE v. FULLWOOD 
[343 N.C. 725 (1996)] 


4. Jury § 190 (NCI4th)— death penalty views—exclusion of 
question—failure to exhaust peremptory challenges 


The trial court’s refusal to permit defense counsel to ask a 
prospective juror a general question concerning his feelings 
about the death penalty was not preserved for appellate review 
where defendant failed to exhaust his peremptory challenges. 


Am Jur 2d, Jury §§ 208, 210, 234, 235. 


Comment Note.—Beliefs regarding capital punishment 
as disqualifying juror in capital case—post-Witherspoon 
cases. 39 ALR3d 550. 


5. Evidence and Witnesses § 2089 (NCI4th)— lay opinion— 
emotional state of defendant—personal knowledge 


Defendant failed to show prejudicial error in the trial court’s 
exclusion of lay opinion testimony by defendant’s mother in a 
capital sentencing proceeding that defendant was depressed fol- 
lowing the shooting death of his brother in New York where, at 
the time defendant’s mother was asked the question about 
defendant’s reaction to his brother’s death, no evidence had been 
presented that she had personal knowledge of defendant’s mental 
state; and although testimony was presented during a subsequent 
voir dire to establish that defendant’s mother had a personal 
knowledge sufficient to answer the question, defendant did not 
pursue the matter again before the jury. 


Am Jur 2d, Evidence §§ 282, 556. 


Comment Note.—Ability to see, hear, smell, or other- 
wise sense, as proper subject of opinion by lay witness. 10 
ALR3d 258. 


Construction and application of Rule 701 of Federal 
Rules of Evidence, providing for opinion testimony by 
lay witnesses under certain circumstances. 44 ALR Fed. 
919. 


6. Evidence and Witnesses § 2803 (NCI4th)— capital sen- 
tencing—exclusion of leading question 

In a capital sentencing proceeding in which defendant testi- 

fied that, a few days before the murder, he told the victim he had 

been using cocaine and had thoughts of harming her, and the vic- 

tim told him he “needed to get some help,” the trial court did not 

abuse its discretion in sustaining the State’s objection to a ques- 
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tion as to whether defendant wished now that he had gotten help 
because the question was leading. 


Am Jur 2d, Trial §§ 403, 427. 


Cross-examination by leading questions of witness 
friendly to or biased in favor of cross-examiner. 38 ALR2d 
952. 


. Criminal Law § 1314 (NCI4th)— capital resentencing pro- 


ceeding—private conversation with officer—previous 
knowledge by district attorney—exclusion of testimony— 
irrelevancy to show remorse mitigating circumstance 


Where the State disclosed in a suppression hearing in a capi- 
tal resentencing hearing that it had a previously undisclosed por- 
tion of the police interview with defendant, and an officer testi- 
fied that, after recording defendant’s statement, he had a private 
conversation with defendant in which defendant began to cry and 
stated that he was on cocaine the night before the killing and that 
he lost control and killed the victim, any error by the trial court 
in excluding testimony by the officer that he had told the district 
attorney nine years earlier about this private conversation was 
harmless beyond a reasonable doubt where the jury heard similar 
accounts of the conversation from both defendant and the officer, 
and testimony that the officer had previously relayed this infor- 
mation to the district attorney would not have caused any juror to 
find the mitigating circumstance that defendant displayed 
remorse or sorrow for what he had done. 


Am Jur 2d, Criminal Law §§ 998, 1010, 1020; Evidence 
§ 1158. 


. Criminal Law § 446 (NCI4th)— capital sentencing—prose- 


cutors’ arguments—one of worst murders prosecuted in 
courthouse 


The trial court did not err by allowing the prosecutors to 
argue to the jury in a capital sentencing proceeding in support of 
the especially heinous, atrocious, or cruel aggravating circum- 
stance that this was one of the worst murders anyone had ever 
heard of and one of the worst ever prosecuted in the sixty-year 
history of the Buncombe County courthouse. 


Am Jur 2d, Trial §§ 841, 1076. 


10. 


11. 
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Prosecutor’s appeal in criminal case to racial, national, 
or religious prejudice as ground for mistrial, new trial, 
reversal, or vacation of sentence—modern cases. 70 
ALR4th 664. 


. Criminal Law § 1322 (NCI4th)— capital sentencing—life 


without parole—amended statute inapplicable 


The trial court did not deny defendant due process of law by 
refusing to instruct the jury in a capital sentencing proceed- 
ing that it could consider life without parole as the sentenc- 
ing alternative to death pursuant to the amendment to N.C.G.S. 
§ 15A-2002 since that amendment specifically provides that it 
applies only to offenses occurring on or after 1 October 1994; 
defendant’s offense occurred in 1985; and defendant was sen- 
tenced after rehearing on 18 August 1994, also prior to the effec- 
tive date of the amended statute. Even though defendant pur- 
portedly waived his ex post facto objections to retroactive 
application of the amended statute, defendant had no right to be 
sentenced under that statute. 


Am Jur 2d, Trial §§ 1077, 1078, 1132. 


Criminal Law § 496 (NCI4th)— jury request to review tes- 
timony—denial by court—exercise of discretion 


The trial court did not fail to exercise its discretion in deny- 
ing the jury’s request to review a portion of defendant’s mother’s 
testimony in a capital sentencing proceeding where the trial judge 
stated for the record that the testimony of defendant’s mother 
would not be sent into the jury room because the previous court 
reporter who had recorded the testimony had left; the trial judge 
added that the decision was in his discretion; when the jury 
returned to the courtroom, the judge explained the situation with 
the two reporters but added that the decision was in his discre- 
tion and reminded the jury to use its recollection of the evidence; 
and it is clear that the trial court did not rely solely on the fact 
that the transcript was not readily available. 


Am Jur 2d, Evidence § 1243. 


Criminal Law § 1373 (NCI4th)— death penalty not 
disproportionate 

A sentence of death imposed upon defendant for first-degree 
murder was not disproportionate to the penalty imposed in simi- 
lar cases where the jury found defendant guilty under the theory 
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of malice, premeditation, and deliberation; it also convicted 
defendant of felonious breaking or entering; the jury found the 
aggravating circumstance that the murder was especially 
heinous, atrocious, or cruel; defendant was twenty-nine years old 
and was the sole perpetrator of the murder; defendant followed 
the infliction of the fatal stab wounds upon the victim with a self- 
inflicted stab wound in an attempt to convince law enforcement 
authorities that the victim had attacked him; defendant expressed 
no concern for the victim and obtained no assistance for her; and 
the jury rejected the submitted mitigating circumstance that 
defendant had expressed remorse for the killing. 


Am Jur 2d, Trial §§ 841, 1076. 


Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that mur- 
der was heinous, cruel, depraved, or the like—post-Gregg 
cases. 63 ALR4th 478. 


Supreme Court’s views on constitutionality of 
death penalty and procedures under which it is imposed. 
o1 L. Ed. 2d 886. 


Justice ORR did not participate in the consideration or deci- 
sion of this case. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Sitton, J., at the 
1 August 1994 Criminal Session of Superior Court, Buncombe County. 
Heard in the Supreme Court 14 May 1996. 


Michael F. Easley, Attorney General, by David Roy Blackwell, 
Special Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Staples 
Hughes, Assistant Appellate Defender, for defendant-appellant. 


FRYE, Justice. 


Defendant, Michael Lee Fullwood, was convicted in 1985 of felo- 
nious breaking and entering and of the first-degree murder of Deidre 
Waters. He was sentenced to ten years’ imprisonment for the break- 
ing and entering conviction and to death for the first-degree murder 
conviction. On defendant’s direct appeal, this Court found no error in 
the convictions and affirmed the sentences entered by the trial court. 
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State v. Fullwood, 323 N.C. 371, 373 $.E.2d 518 (1988). Subsequently, 
the Supreme Court of the United States vacated defendant’s sentence 
of death for the murder of Deidre Waters and remanded the case to 
this Court for further consideration in light of McKoy v. North 
Carolina, 494 U.S. 4338, 108 L. Ed. 2d 369 (1990). State v. Fullwood, 
494 U.S. 1022, 108 L. Ed. 2d 602 (1990). On remand, this Court deter- 
mined that McKoy error had occurred and that the error was not 
harmless beyond a reasonable doubt and remanded the case for a 
new capital sentencing proceeding. State v. Fullwood, 329 N.C. 233, 
404 S.E.2d 842 (1991). At the new capital sentencing proceeding, the 
jurors returned a recommendation of death. Judge Claude S. Sitton, in 
accordance with the jury’s recommendation, imposed a sentence of 
death. 


A detailed summary of the evidence introduced during defend- 
ant’s original trial is set forth in our prior opinion on defendant’s 
direct appeal, in which the majority of this Court found no error in 
defendant’s trial. Fullwood, 323 N.C. 371, 373 S.E.2d 518. Except 
where necessary to develop and to determine the issues presented to 
this Court arising from defendant’s resentencing proceeding, we will 
not repeat the evidence supporting defendant’s convictions. 


Defendant appeals to this Court as of right from the sentence of 
death. Defendant has brought forward twenty-six assignments of 
error. After a careful and thorough review of the transcript, record, 
briefs, and oral arguments of counsel, we reject each of these assign- 
ments of error and conclude that defendant’s capital sentencing pro- 
ceeding was free of prejudicial error and that the death sentence is 
not disproportionate. Accordingly, we uphold defendant’s sentence of 
death. 


[1] By an assignment of error, defendant contends that the trial 
court committed reversible error by dictating that only one of defend- 
ant’s two attorneys could question jurors during most of the jury 
selection process. Defendant argues that, during the jury voir dire, 
the trial court arbitrarily prohibited one of his attorneys from ques- 
tioning prospective jurors and that this ruling impermissibly in- 
fringed on his statutory right to the assistance of two attorneys in a 
capital trial and his constitutional right to the assistance of counsel. 
We disagree. 


On the second day of jury selection, the trial court stated that 
only one of defendant's two attorneys would be permitted to question 
prospective jurors during the remainder of the jury selection process. 
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Defense counsel thrice requested the judge to reconsider, and the 
requests were denied. Defendant argues that N.C.G.S. § 7A-450(b1) 
entitles a capital defendant to two attorneys for his trial and sentenc- 
ing proceeding and that the violation of this statute is per se prejudi- 
cial. See State v. Hucks, 323 N.C. 574, 579-81, 374 S.E.2d 240, 244-45 
(1988) (“The statute requires the trial court to appoint assistant coun- 
sel as a matter of course when an indigent is to be prosecuted in a 
capital case.”). 


Defendant, relying on State v. Mitchell, 321 N.C. 650, 365 S.E.2d 
5954 (1988), and State v. Eury, 317 N.C. 511, 346 S.E.2d 447 (1986), 
argues that a capital defendant has a constitutional right to have both 
his attorneys question potential jurors during the jury selection 
process. Defendant further argues that the court’s decision to allow 
only one of his attorneys to question prospective jurors effective- 
ly relegated his second attorney to the position of a paralegal. We 
disagree. 


In both Eury and Mitchell, we held that it was error for the trial 
court not to allow both attorneys to make closing arguments to the 
jury because N.C.G.S. § 84-14 specifically provides that “[i]n all trials 
in the superior courts there shall be allowed two addresses to the jury 
for the State or plaintiff and two for the defendant, except in capital 
felonies, when there shall be no limit as to number.” N.C.G.S. § 84-14 
(1985). We note, however, that nothing in the statute provides that 
each attorney is entitled to question prospective jurors. 


“The primary goal of the jury selection process is to ensure selec- 
tion of a jury comprised only of persons who will render a fair and 
impartial verdict.” State v. Locklear, 331 N.C. 239, 247, 415 S.E.2d 726, 
731 (1992). Pursuant to N.C.G.S. § 15A-1214(c), counsel may question 
prospective jurors concerning their fitness or competency to serve as 
jurors to determine whether there is a basis to challenge for cause or 
whether to exercise a peremptory challenge. N.C.G.S. § 15A-1214(c) 
(1988). The trial judge has broad discretion to regulate jury voir dire. 
State v. Lee, 335 N.C. 244, 268, 439 S.E.2d 547, 559, cert. denied, —— 
U.S. ——, 130 L. Ed. 2d 162 (1994). “In order for a defendant to show 
reversible error in the trial court’s regulation of jury selection, a 
defendant must show that the court abused its discretion and that he 
was prejudiced thereby.” Jd. The right to an adequate voir dire to 
identify unqualified jurors does not give rise to a constitutional viola- 
tion unless the trial court’s exercise of discretion in preventing a 
defendant from pursuing a relevant line of questioning renders the 
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trial] fundamentally unfair. Morgan v. Illinois, 504 U.S. 719, 730 n.5, 
119 L. Ed. 2d 492, 503 n.5 (1992); Mu’Min v. Virginia, 500 U.S. 415, 
425-26, 114 L. Ed. 2d 493, 506 (1991). 


In the instant case, the trial court did not abuse its discretion by 
allowing only one of defendant's two attorneys to question prospec- 
tive jurors. We note that defendant does not argue, and the record 
fails to show, that because of the trial Jjudge’s control over the jury 
voir dire, any juror was accepted to which defendant had legal objec- 
tions upon any ground. Indeed, defendant failed to exercise all of his 
peremptory challenges. We also note that defendant does not argue, 
and nothing in the record suggests, that during the jury voir dire, the 
trial judge prohibited or prevented defendant’s attorneys from com- 
municating, prompting, or consulting one another. See State v. Frye, 
341 N.C. 470, 492-93, 461 S.E.2d 664, 675 (1995) (defendant’s statutory 
entitlement to two attorneys and constitutional right to effective 
assistance of counsel were not violated where the trial court ruled 
that only one attorney from each side could make objections during 
jury voir dire), cert. denied, —— U.S. —, 134 L. Ed. 2d 526 (1996). 
Because the trial court did not “deny defendant the assistance of a 
second attorney or so drastically circumscribe the second attorney’s 
role as to render the appointment of two attorneys meaningless,” 
id. at 493, 461 S.E.2d at 675, we conclude that the statute was not 
violated. 


[2] Defendant also contends that the trial court’s ruling that only 
one attorney could question prospective jurors violated defendant’s 
right to the assistance of counsel as guaranteed by the Sixth 
Amendment to the United States Constitution and Article I, 
Section 23 of the North Carolina Constitution. However, since defend- 
ant did not raise this constitutional issue at trial, he has failed to pre- 
serve it for our review. See State v. Gibbs, 335 N.C. 1, 42, 436 S.E.2d 
321, 344 (1993), cert. dented, —— U.S. ——, 129 L. Ed. 2d 881 (1994). 
Accordingly, we reject this assignment of error. 


[3] By three assignments of error, defendant contends that the trial 
court’s comments to prospective jurors created a constitutionally 
unacceptable risk that jurors would not disclose information that was 
prejudicial to defendant. 


Defendant argues that, at several points during jury voir dire, the. 
trial court made comments that discouraged reasonable prospective 
jurors from volunteering potentially prejudicial information which 
otherwise might have surfaced during questioning by the parties. 
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When one juror was being asked if she knew defendant, she 
responded, “Is he a graduate of Asheville High?” The court immedi- 
ately said, “I don’t want jurors asking questions.” Three prospective 
jurors heard this statement by the judge. On the second day of jury 
selection, the judge said: 


[I]t may be possible that I excuse some of you from the jury box 
at various times while certain questions may be asked, and that I 
may do that in an effort so that something might not be said that 
would tend to taint some other jurors. So be cautious in what you 
may say, and do not say, and do not say anything that would tend 
to taint any other juror. 


All but one of the prospective jurors seated thereafter heard this com- 
ment. Defendant essentially contends that the court’s instruction had 
a tendency to discourage prospective jurors from disclosing informa- 
tion that they considered prejudicial. Defendant argues that this was 
hardly the foundation upon which an impartial jury might be selected. 


We note, however, that control of jury voir dire rests within the 
sound discretion of the trial court. See Lee, 335 N.C. at 268, 439 S.E.2d 
at 509. In the instant case, defendant has failed to show that the trial 
court abused its discretion. The transcript shows that defense coun- 
sel actively questioned the jurors and that they responded to his ques- 
tions. Defendant does not allege that he was dissatisfied with the jury 
as seated. Further, defendant did not exhaust his peremptory chal- 
lenges but passed upon the jurors. Under these circumstances, 
defendant has failed to show prejudice. Accordingly, we reject these 
assignments of error. 


By two assignments of error, defendant contends that the trial 
court committed reversible error by preventing defense counsel from 
adequately inquiring into prospective jurors’ attitudes about the death 
penalty. 


[4] The trial court sustained the prosecutor’s objection to defense 
counsel’s question, “What are your feelings about the death penalty?” 
The court stated that the question was too general. Defendant argues 
that questions of this nature are routinely permitted and are essential 
to assess the jurors’ ability to be fair to a capital defendant. 
Defendant concedes, however, that he did not exhaust his peremp- 
tory challenges, and therefore, error was not preserved. State v. 
Conner, 335 N.C. 618, 440 S.E.2d 826 (1994). Nevertheless, defendant 
argues that this requirement serves no valid purpose. After carefully 
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considering defendant’s argument, we find no compelling reason to 
depart from our precedent. Accordingly, we reject these assignments 
of error. 


[5] By three assignments of error, defendant contends that the 
trial court erred in excluding admissible, relevant, and potentially 
compelling mitigating evidence in violation of the Eighth Amendment 
to the United States Constitution. 


During defendant’s direct examination of his mother, the follow- 
ing exchange took place: 


@ And I think you earlier testified that one of your sons is 
deceased? 


A Yes. My eldest son, Daniel Fullwood, Jr., was murdered in New 
York City September 16, 1984. 


@ What was [defendant’s] reaction to that event? 
[PROSECUTOR]: Objection; calls for hearsay. 
CouRT: Sustained. 


After the trial court sustained the prosecutor’s objection to this ques- 
tion, defense counsel pursued another line of questioning. Thereafter, 
out of the presence of the jury, defense counsel made an offer of 
proof to reflect what defendant’s mother’s answer would have been. 
During defendant’s offer of proof, the following exchange took place 
with defense counsel questioning defendant’s mother: 


@ What was [defendant’s] reaction to the death of his brother 
about five months prior to [the victim’s] murder? 


A [Defendant] was very upset at the death of his brother. He was 
there at the nursing home when I received the call about the 
death of my son. 


Q What did he do—did you see him do or say something? 


A Well, he called [the victim] and [the victim] came on over. She 
came in from work. She was right there with me... . But {defend- 
ant] was very upset about the death of his brother. 


@ Did [defendant] continue to be upset about the death of his 
brother? 


A I don’t think he ever really got over it completely. He was 
depressed and everything. 
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Q Was [your son] who died [defendant’s] older brother? 


A He was, and they were very close. He was my first-born 
child. 


Q You indicated that [defendant] was depressed over the loss of 
his brother? 


A He was. 


CourT: Now [defense counsel], you haven’t asked those ques- 
tions previously. 


[DEFENSE COUNSEL]: No, sir, but I asked what [defendant’s] 
reaction was to his brother’s death and you sustained that. 


CouRT: Yes, sir, I did. 


{DEFENSE COUNSEL]: Would you allow me to ask these 
questions? 


Court: I rule upon them when they’re asked. ... 


Following defendant’s offer of proof, the jury returned. However, 
defendant did not question defendant’s mother further regarding 
defendant’s reaction to his brother’s death. 


The “state of a person’s health, the emotions he displayed on a 
given occasion, or other aspects of his physical appearance are 
proper subjects for lay opinion.” State v. Jennings, 333 N.C. 579, 607, 
430 S.E.2d 188, 201, cert. denied, —— U.S. ——, 126 L. Ed. 2d 602 
(1993). Lay opinion on the emotional state of another is permissible if 
rationally based on the perception of the witness and helpful to a 
clear understanding of the witness’ testimony. N.C.G.S. § 8C-1, Rule 
701 (1992); State v. Hutchens, 110 N.C. App. 455, 429 S.E.2d 755, disc. 
rev. denied, 334 N.C. 437, 4383 S.E.2d 181 (1993); see also N.C.GS. 
§ 8C-1, Rule 602 (1992) (witness may not testify to a matter unless he 
has personal knowledge of the matter). 


At the time defendant’s mother was asked the question regarding 
defendant’s reaction to his brother’s death, no evidence had been pre- 
sented that defendant’s mother had personal knowledge of defend- 
ant’s mental state. Although testimony was presented during voir 
dire to establish that defendant’s mother had personal knowledge 
sufficient to answer the question, defendant did not pursue the mat- 
ter again before the jury. Thus, defendant has failed to show prejudi- 
cial error. 
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{6] Defendant also contends that the trial court erred in not allow- 
ing defendant to testify as to whether the victim had done anything to 
assist defendant in getting treatment for himself and whether defend- 
ant wished that he had gotten treatment prior to the commission of 
this offense. At trial, defendant testified that a few days before the 
murder, he returned to Asheville from an out-of-town trip and that he 
contacted the victim two days later and told her that he had been 
using cocaine and had thoughts of harming her. Defendant further 
testified that the victim told him that he “needed to get some help” 
and that he did not. Defendant argues that the trial court's ruling pre- 
cluded him from showing how he had not followed the advice of the 
victim and how he regretted not getting help that would have saved 
her life. 


During the direct examination of defendant, the following 
exchange took place: 


Q Did [the victim] suggest anything that you should do? 
A Well, she said that I needed to get some help. 


Did you get help, [defendant]? 
No, I didn't. 


Do you wish now that you had? 


> O FP 6 


Yes. 
[PROSECUTOR]: Objection. 
CouRT: Sustained. 


The State argues that the trial court was correct in sustaining the 
objection because the question was leading. In State v. Howard, 320 
N.C. 718, 721-22, 360 S.E.2d 790, 792 (1987), we said: 


The traditional North Carolina view is that, as a general proposi- 
tion, leading questions are undesirable because of the “danger 
that they will suggest the desired reply to an eager and friendly 
witness. In effect, lawyers could testify, their testimony punctu- 
ated only by an occasional ‘yes’ or ‘no’ answer.” State v. Hosey, 
318 N.C. 330, 334, 348 S.E.2d 805, 808 (1986). However, the fact 
that a question may be answered yes or no does not make it lead- 
ing. State v. Thompson, 306 N.C. 526, 529, 294 S.E.2d 314, 316-17 
(1982) (quoting State v. Britt, 291 N.C. 528, 539, 231 S.E.2d 644, 
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652 [(1977)]). Whether a question is leading “depends not only on 
the form of the question but also on the context in which it is 
put.” State v. Thompson, 306 N.C. at 529, 294 S.E.2d at 317. 


Considering both the form of the question and the context in which it 
was put, we believe that the question was objectionable as leading 
defendant to defense counsel’s desired response. It is well settled in 
this state that a ruling on the admissibility of a leading question is in 
the sound discretion of the trial court, Hosey, 318 N.C. at 333-34, 348 
S.E.2d at 808, and that these rulings are reversible only for an abuse 
of discretion, State v. Riddick, 315 N.C. 749, 756, 340 $.E.2d 55, 59 
(1986). In the instant case, we find no abuse of discretion by the trial 
court. Accordingly, we reject these assignments of error. 


[7] By another assignment of error, defendant contends that the 
trial court violated his right to fundamental fairness and his right to 
make a complete defense by not allowing the defense to bolster the 
credibility of a key defense witness concerning a crucial portion of 
his testimony by presenting evidence that the witness had previously 
made a statement that was consistent with that testimony. 


During the hearing on the motion to suppress defendant’s confes- 
sion, the State disclosed that it had a previously undisclosed portion 
of the police interview with defendant. This information consisted of 
statements made by defendant to Detective Walter Robertson, one of 
the investigators who had interrogated defendant in the hospital sev- 
eral days after the defendant’s surgery for a self-inflicted abdominal 
wound. 


Robertson testified in the suppression hearing that after he and 
Sergeant Ted Lambert had turned off the tape recorder when record- 
ing defendant’s statement, Lambert left the room at defendant’s 
request. Defendant then began to cry and told Robertson, whom 
defendant had known for fifteen years, that he was on cocaine the 
night before the killing and that he had lost contro! and killed the vic- 
tim. When Lambert returned to the interrogation room, defendant 
repeated the statement but added that the victim had stabbed him 
first. 


Robertson, when called to the witness stand by defendant, testi- 
fied about the contents of the private conversation. When defense 
counsel attempted to elicit information from Robertson that he had 
told the district attorney nine years earlier about this private conver- 
sation, the State objected, and the trial court sustained the objection. 
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_ Defendant argues that the court’s ruling allowed the jurors to dis- 
credit Robertson’s testimony by making them think that he had held 
this information to himself. Defendant argues that Robertson's credi- 
bility was further attacked by the fact that Robertson was a friend of 
defendant's family and had known defendant for fifteen years and 
that Robertson did not reduce the statement to writing. Defendant 
contends that the testimony of Robertson was relevant to show that 
defendant was remorseful shortly after the victim’s death. Defendant 
argues that he was prejudiced by the trial court’s ruling in that no 
juror found as a mitigating circumstance that defendant displayed 
remorse or sorrow for what he had done. 


Assuming arguendo that defendant’s challenge is one of constitu- 
tional proportion, we nevertheless conclude that any error in exclud- 
ing this testimony was harmless beyond a reasonable doubt. N.C.G:.S. 
§ 15A-1443(b) (1988). A careful review of the transcripts in the instant 
case indicates that the jurors heard the account of the private con- 
versation from both defendant and Robertson and that these 
accounts were substantially the same. We do not believe that 
Robertson’s testimony that he had previously relayed this information 
to the district attorney would have caused any juror to find that 
defendant displayed remorse or sorrow for what he had done. Thus, 
the error, if any, was harmless beyond a reasonable doubt. 
Accordingly, we reject this assignment of error. 


[8] By another assignment of error, defendant contends that the 
trial court erred in allowing the prosecutors’ arguments to the jury 
that this was one of the worst murders anyone had ever heard of and 
one of the worst ever prosecuted in the sixty-year history of the 
Buncombe County courthouse. Defendant contends that these argu- 
ments denied him due process of law and violated his rights under the 
Eighth Amendment to the United States Constitution. 


Defendant notes that the sole aggravating circumstance submit- 
ted to the jury in this case was that the murder was especially 
heinous, atrocious, or cruel. Defendant argues that the State used its 
closing arguments to improperly and unconstitutionally lend weight 
to this circumstance and to show prejudice not based on the evidence 
or the law. During closing arguments, the prosecutor argued: 


If he told the whole truth, that would exonerate her, and she 
would rest in peace and the resentment he carries for the fact that 
he had to go to prison over this and he might get sentenced to 
death over this still lingers in him, and the whole truth would be 
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that he massacred her, that he committed one of the worst mur- 
ders anybody has ever heard of— 


(DEFENSE COUNSEL]: Objection. 
[PROSECUTOR]: —24 stab wounds 

[DEFENSE COUNSEL]: Objection, Your Honor. 
THE Court: Overruled. 


[PROSECUTOR]: That is an especially heinous, atrocious and 
cruel crime. 


Thereafter, the second prosecutor argued: 


Ladies and Gentlemen, if you look up at the wall behind you, 
there’s some pictures of the fellows who have sat in this court- 
room as Judges. The Buncombe County Courthouse was built 
back in the thirties. It’s been here for over 60 years. We try hun- 
dreds of cases each year in this courthouse, so over that period 
there have been thousands of cases heard in this room, and I sub- 
mit to you that there have not been many that were heard worse 
than this case. 


{DEFENSE COUNSEL]: Objection. I ask that the jury be 
instructed, Your Honor. 


Court: Overruled. 


It is well settled that the arguments of counsel are left largely to 
the control and discretion of the trial judge and that counsel will be 
granted wide latitude in the argument of hotly contested cases. State 
v. Huffstetler, 312 N.C. 92, 112, 322 S.E.2d 110, 123 (1984), cert. 
denied, 471 U.S. 1009, 85 L. Ed. 2d 169 (1985). Counsel is permitted to 
argue the facts which have been presented, as well as reasonable 
inferences which can be drawn therefrom. State v. Hamlet, 312 N.C. 
162, 172, 321 S.E.2d 837, 844 (1984). Conversely, counsel is prohibited 
from arguing facts which are not supported by the evidence. State v. 
Lynch, 300 N.C. 534, 551, 268 S.E.2d 161, 171 (1980). These principles 
apply not only to ordinary jury arguments, but also to arguments 
made at the close of the sentencing phase in capital cases. State v. 
Johnson, 298 N.C. 355, 369, 259 S.E.2d 752, 761 (1979). 


In the instant case, we note that defendant makes no argument 
that the evidence presented at trial was insufficient to support the 
jury’s finding of the aggravating circumstance that this murder was 
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especially heinous, atrocious, or cruel. Instead, defendant argues that 
the prosecutors gave an improper assessment of the evidence by 
comparing this case with other cases tried in Buncombe County over 
the past sixty years. We conclude that the record in this case supports 
the prosecutors’ arguments that this crime was especially heinous, 
atrocious, or cruel. After reviewing the prosecutors’ arguments in 
their entirety, we conclude that while they argued vigorously for 
imposition of the death penalty, their arguments were not such as to 
violate defendant’s rights under the Eighth Amendment or to deny 
him due process of law. Accordingly, we reject this assignment of 
error. 


[9] By another assignment of error, defendant contends that the 
trial court denied him due process of law by refusing to allow the jury 
to consider life without parole as the sentencing alternative to death. 
Defendant argues that because the General Assembly recently 
amended N.C.G.S. § 15A-2002 to require the trial court to instruct the 
jury during a capital sentencing proceeding that “a sentence of life 
imprisonment means a sentence of life without parole,” he was enti- 
tled to such an instruction in this case. N.C.G.S. § 15A-2002 (Supp. 
1995), We disagree. 


since N.C.G.S. § 15A-2002 applies prospectively only and was not 
made to apply retroactively, it has no effect in this case. See State v. 
Green, 336 N.C. 142, 157, 443 $8.E.2d 14, 23, cert. denied, U.S. —, 
130 L.Ed.2d 547 (1994). Defendant “concedes” that “[rJetroactive 
application of the new legislation in question in the case at bar would 
violate the prohibition against ex post facto laws because it makes the 
minimum sentence for first degree murder more onerous, life without 
parole, than life with the possibility of parole after twenty years, the 
punishment in effect when the crime was committed.” Nevertheless, 
defendant argues that he “waived his ex post facto objections by stat- 
ing on the record that he wished to be placed in the same position as 
defendants whose offenses occurred after October 1, 1994.” 





The amended statute specifically provides: 


This act becomes effective October 1, 1994, and applies only 
to offenses occurring on or after that date. Prosecutions for, or 
sentences based on, offenses occuring before the effective date 
of this act are not abated or affected by the repeal or amendment 
in this act [or] any statute, and the statute that would be applica- 
ble to those prosecutions or sentences but for the provisions of 
this act remain applicable to those prosecutions or sentences. 
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Act of March 26, 1994, ch. 24, sec. 14(b), 1994 N.C. Sess. Laws, 82, 96. 
In the instant case, defendant’s offense occurred in 1985, some nine 
years before the effective date of the amended statute. Additionally, 
defendant was sentenced after rehearing on 18 August 1994, also 
prior to the effective date of the amended statute. Under these cir- 
cumstances, defendant had no right to be sentenced under the 
amended statute, and it would have been improper for the trial judge 
to instruct the jury contrary to the statute then in effect. Accordingly, 
we reject this assignment of error. 


[10] By another assignment of error, defendant contends that the 
trial court committed reversible error by failing to exercise its dis- 
cretion in determining the proper response to a jury request to review 
a portion of defendant’s mother’s testimony. We disagree. 


Following the court’s charge to the jury, the jury deliberated one 
hour and forty-five minutes before recessing. Shortly after resuming 
deliberations, the jury sent a note requesting certain exhibits and ask- 
ing to review a portion of defendant’s mother’s testimony having to do 
with a racially motivated attack on defendant when he was a child. 
The trial judge stated for the record that the testimony of defendant's 
mother would not be sent into the jury room because the previous 
court reporter who had recorded the testimony had left. The trial 
judge added that the decision was in his discretion. When the jury 
returned to the courtroom, the judge explained the situation with the 
two reporters but added that the decision was in his discretion and 
reminded the jury to use its recollection of the evidence. 


In State v. Ashe, 314 N.C. 28, 34, 331 S.E.2d 652, 656 (1985), we 
said: 


[N.C.G.S. § 15A-1233] imposes two duties upon the trial court 
when it receives a request from the jury to review evidence. First, 
the court must conduct all jurors to the courtroom. Second, the 
trial court must exercise its discretion in determining whether to 
permit requested evidence to be read to or examined by the jury 
together with other evidence relating to the same factual issue. 
Insofar as the statute requires the judge to exercise discretion, it. 
is merely a codification of the common law rule. Insofar as the 
statute requires the trial court to summon all jurors to the court- 
room, it is a codification of a long-standing practice in the trial 
courts of this state. 
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In the instant case, the question is whether the trial court exer- 
cised its discretion in denying the jury’s request to review the testi- 
mony. After reviewing the transcripts and the record, we are con- 
vinced that the trial judge plainly exercised his discretion and did not 
rely solely on the fact that the transcript was not readily available. 
Defendant does not contend that the trial court abused its discretion. 
This assignment of error is without merit. 


PRESERVATION ISSUES 


Defendant raises additional assignments of error which he con- 
cedes have been decided against him by this Court: (1) the trial court 
violated defendant’s due process rights by denying his motion to 
inform jurors of parole eligibility; (2) the trial court violated defend- 
ant’s right to effective assistance of counsel, to due process of law, 
and to reliability in capital sentencing by denying his motion for indi- 
vidual jury voir dire; (3) the trial court’s instructions defining the bur- 
den of proof applicable to mitigating circumstances violated the 
Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States 
Constitution because the instructions used the inherently ambiguous 
and vague terms “satisfaction” and “satisfy” to define the burden of 
proof, thus permitting jurors to establish for themselves the legal 
standard to be applied to the evidence; (4) the trial court’s instruc- 
tions that permitted jurors to reject submitted mitigation evidence on 
the basis that it had no mitigating value violated the Fifth, Sixth, 
Eighth, and Fourteenth Amendments to the United States 
Constitution; (5) the trial court violated defendant’s rights under the 
Sixth, Eighth, and Fourteenth Amendments to the United States 
Constitution by denying defendant the opportunity to examine each 
juror challenged by the State during death-qualification prior to his or 
her excusal and by excusing jurors defendant was not permitted to 
question; (6) the trial court’s use of the term “may” in sentencing 
Issues Three and Four made consideration of proven mitigation dis- 
cretionary in violation of the Fifth, Sixth, Eighth, and Fourteenth 
Amendments to the United States Constitution; (7) the trial court’s 
failure to prevent the improper and inflammatory argument of the 
prosecutor in the penalty phase denied defendant due process of law, 
the right to be free of cruel and unusual punishment, and the right to 
effective assistance of counsel; and (8) the trial court committed 
reversible error in violation of the Fifth, Sixth, Eighth, and 
Fourteenth Amendments to the United States Constitution by sub- 
mitting to the jury the “especially heinous, atrocious, or cruel” 
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aggravating circumstance based upon instructions that failed ade- 
quately to limit the application of this inherently vague and overbroad 
circumstance. 


Defendant raises these issues for the purpose of permitting this 
Court to reexamine its prior holdings and also for the purpose of pre- 
serving them for any possible further judicial review of this case. We 
have carefully considered defendant’s arguments on these issues and 
find no compelling reason to depart from our prior holdings. 
Accordingly, we reject these assignments of error. 


PROPORTIONALITY REVIEW 


[11] Having concluded that defendant’s capital resentencing 
proceeding was free of prejudicial error, we turn to the duties 
reserved by N.C.G.S. § 15A-2000(d)(2) exclusively for this Court in 
capital cases. It is our duty in this regard to ascertain: (1) whether the 
record supports the jury’s findings of the aggravating circumstances 
on which the sentence of death was based; (2) whether the death sen- 
tence was entered under the influence of passion, prejudice, or 
other arbitrary consideration; and (8) whether the death sentence 
is excessive or disproportionate to the penalty imposed in sim- 
ilar cases, considering both the crime and defendant. N.C.G.S. 
§ 15A-2000(d)(2) (Supp. 1995). 


In the instant case, the original jury found defendant guilty of 
first-degree murder under the theory of malice, premeditation, and 
deliberation. It also convicted defendant of felonious breaking and 
entering. The trial court submitted one aggravating circumstance to 
the jury: that the murder was especially heinous, atrocious, or cruel, 
N.C.G.8. § 15A-2000(e)(9). The jury found this aggravating circum- 
stances to exist. One or more jurors found the following mitigating 
circumstances: (1) the murder was committed while defendant was 
under the influence of mental or emotional disturbance, N.C.G.S. 
§ 15A-2000(f)(2); (2) at the time of the murder, defendant suffered 
from alcohol and substance abuse; (3) defendant had never been con- 
victed of any felony involving violence prior to 29 March 1985; 
(4) defendant had never been convicted of any crime involving vio- 
lence to another person prior to 29 March 1985; (5) defendant was 
raised in a home where his father abused alcohol and physically 
abused his mother; (6) defendant has not received any disciplinary 
actions or write-ups in the nine and one-half years since he has been 
incarcerated; (7) defendant has been a model inmate at Central 
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Prison; (8) defendant has consistently acted in a mature, responsible 
manner in dealing with prison personnel; (9) defendant has shown 
determination in pursuing his G.E.D., despite borderline intellectual 
functioning; (10) defendant has grown and matured spiritually in his 
religious faith since he has been at Central Prison, (11) defendant has 
shown the capacity to continue to adjust well to prison life; and 
(12) the catchall circumstance, N.C.G.S. § 15A-2000(1)(9). 


After thoroughly examining the record, transcripts, and briefs in 
the instant case, we conclude that the record fully supports the ag- 
gravating circumstance found by the jury. Further, we find no indica- 
tion that the sentence of death in this case was imposed under the 
influence of passion, prejudice, or any other arbitrary consideration. 
We must turn then to our final statutory duty of proportionality 
review. 


In our proportionality review, it is proper to compare the pres- 
ent case with other cases in which this Court has concluded that 
the death penalty was disproportionate. State v. McCollum, 334 N.C. 
208, 240, 433 S.E.2d 144, 162 (1993), cert. denied, —— U.S. -—, 129 
L. Ed. 2d 895 (1994). We have found the death penalty disproportion- 
ate in seven cases. State v. Benson, 323 N.C. 318, 372 S.E.2d 517 
(1988); State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. 
Rogers, 316 N.C. 203, 341 S.E.2d 713 (1986), overruled on other 
grounds by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988); 
State v. Young, 312 N.C. 669, 325 S.E.2d 181 (1985); State v. Hill, 
311 N.C. 465, 319 S.E.2d 163 (1984); State v. Bondurant, 309 N.C. 674, 
309 S.E.2d 170 (1983); State v. Jackson, 309 N.C. 26, 305 S.E.2d 
703 (1983). We conclude that this case is not substantially sim- 
ilar to any case in which this Court has found the death penalty 
disproportionate. 


Of the seven cases in which this Court has found the death 
penalty disproportionate, only two involved the aggravating circum- 
stance that the murder was especially heinous, atrocious, or cruel. 
State v. Stokes, 319 N.C. 1, 352 S.E.2d 653; State v. Bondurant, 309 
N.C. 674, 309 S.E.2d 170. Neither requires a finding that the death 
penalty is disproportionate in this case. 


In Stokes, defendant and three young men robbed the victim’s 
place of business. During the robbery, one of the assailants severely 
beat the victim about the head, killing him. Stokes, 319 N.C. at 5, 352 
S.E.2d at 654. The facts of Stokes are distinguishable from the present 
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case. First, the defendant in Stokes was seventeen years old; defend- 
ant in this case was twenty-nine years old. Second, in Stokes there 
was no evidence showing who was the leader in the robbery or that 
the defendant deserved a death sentence any more than an older par- 
ticipant who received a life sentence. In the instant case, defendant 
was the sole perpetrator of this brutal murder. Third, the defendant in 
Stokes was convicted on a felony murder theory, and there was little 
or no evidence that he premeditated the killing. Here, defendant was 
convicted on the basis of premeditation and deliberation, and there 
was ample evidence of premeditation and deliberation. Fourth, in 
Stokes, the jury found that the capacity of the defendant to appreciate 
the criminality of his conduct or to conform his conduct to the 
requirements of law was impaired. In the instant case, this mitigating 
circumstance was submitted to the jury and rejected. 


In Bondurant, the defendant shot the victim while they were rid- 
ing together in a car. Bondurant, 309 N.C. at 677, 309 S.E.2d at 173. 
The Court “deem[ed] it important in amelioration of defendant’s 
senseless act that immediately after he shot the victim, he exhibited 
a concern for {the victim’s life] and remorse for his action by direct- 
ing the driver of the automobile to the hospital.” Jd. at 694, 309 S.E.2d 
at 182. The defendant in Bondurant then went inside to secure med- 
ical treatment for the victim. In the instant case, by contrast, defend- 
ant followed the infliction of the fatal wound with a self-inflicted stab 
wound in an attempt to convince law enforcement authorities that the 
victim had attacked him. When ambulance drivers arrived, defendant 
did not express any concern for the victim; instead, he acted as if the 
victim had stabbed him. The trial court submitted and the jury 
rejected the mitigating circumstance that defendant had expressed 
remorse about killing the victim. In the instant case, defendant took 
no actions comparable to the actions taken by the defendant in 
Bondurant, and his later expressions of remorse are hardly compa- 
rable to the actions of the defendant in Bondurant. 


It is also proper to compare this case to those where the death 
sentence was found proportionate. McCollum, 334 N.C. at 244, 433 
S.E.2d at 164. Although we have repeatedly stated that we review all 
of the cases in the pool when engaging in our statutory duty, it is 
worth noting again that “we will not undertake to discuss or cite all 
of those cases each time we carry out our duty.” Jd. It suffices to say 
here that we conclude the present case is similar to certain cases in 
which we have found the death sentence proportionate. 
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There are six similar cases in the proportionality pool in which 
the jury recommended a sentence of death after finding as an aggra- 
vating circumstance that the murder was especially heinous, atro- 
cious, or cruel. See State v. Syriani, 333 N.C. 350, 428 S.E.2d 118 (the 
defendant stabbed his wife while she was in an automobile with their 
ten-year-old son, who tried to stop the defendant), cert. denied, —— 
U.S. —, 126 L. Ed. 2d 341 (1993); State v. Spruill, 320 N.C. 688, 360 
S.E.2d 667 (1987) (the defendant killed his former girlfriend in the 
parking lot of a nightclub by cutting her throat), cert. denied, 486 U.S. 
1061, 100 L. Ed. 2d 934 (1988); State v. Gladden, 315 N.C. 398, 340 
S.E.2d 673 (the defendant slashed his lover’s husband’s throat, shot 
him twice, dragged him into a ditch, and then shot him two more 
times in the face), cert. denied, 479 U.S. 871, 93 L. Ed. 2d 166 (1986), 
Huffstetler, 312 N.C. 92, 322 S.E.2d 110 (the defendant beat his 
mother-in-law to death with a cast-iron skillet, inflicting multiple 
wounds to her head, neck, and shoulders); State v. Boyd, 311 N.C. 
408, 319 S.E.2d 189 (1984) (the defendant killed his estranged girl- 
friend by stabbing her repeatedly in front of her mother and daugh- 
ter), cert. denied, 471 U.S. 10380, 84 L. Ed. 2d 324 (1985); State v. 
Martin, 303 N.C. 246, 278 S.E.2d 214 (the defendant shot and killed 
his wife in the presence of their young child), cert. denied, 454 U.S. 
933, 70 L. Ed. 2d 240 (1981). We find these cases to be most compara- 
ble to the one at hand. 


In Syriani, the most similar of the six cases, the defendant 
accosted his estranged wife and stabbed her to death. Following the 
assault, the defendant walked calmly back to his van and drove to a 
nearby fire station, where he told a fireman he needed medical atten- 
tion because he had been in a fight. Syriani, 333 N.C. at 359, 364, 428 
S.E.2d at 121-22, 124. The jury found as the single aggravating cir- 
cumstance that the murder was especially heinous, atrocious, or 
cruel. The jury also found eight mitigating circumstances. /d. at 401, 
428 S.E.2d at 146. This Court concluded that the sentence of death 
was not disproportionate based on evidence similar to that in the 
present case, including the nature of the killing, the lack of remorse 
or pity, and the defendant’s cool actions after the murder. /d. at 
401-06, 428 S.E.2d at 146-49. In the instant case, defendant expressed 
no concern for the victim and obtained no assistance for her. Instead, 
he faked a suicide attempt and told the police that the victim had 
attacked him. 


After comparing this case to other roughly similar cases as to the 
crime and the defendant, we conclude that this case has the charac- 
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teristics of first-degree murders for which we have previously upheld 
the death penalty as proportionate. Accordingly, we cannot conclude 
that defendant’s death sentence is excessive or disproportionate. We 
hold that defendant received a fair trial, free of prejudicial error. 


NO ERROR. 


Justice ORR did not participate in the consideration or decision 
of this case. : 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


ACT-UP TRIANGLE v. COMMISSION FOR HEALTH SERVICES 

No. 328P96 

Case below: 123 N.C.App. 256 

Motion by plaintiffs (Act-Up et al) for temporary stay allowed 31 
July 1996. 
AL SMITH BUICK CO. v. MAZADA MOTOR OF AMERICA 

No. 283P96 

Case below: 122 N.C.App. 429 


Petition by defendants for writ of supersedeas denied and 
temporary stay dissolved 30 July 1996. Motion by plaintiff for super- 
sedeas bond denied 30 July 1996. Petition by defendants for discre- 
tionary review pursuant to G.S. 7A-31 denied 30 July 1996. 

BRADDY v. NATIONWIDE MUTUAL LIABILITY INS. CO. 

No. 285P96 

Case below: 122 N.C.App. 402 


Motion by defendant to dismiss the appeal for lack of substantial 
constitutional question allowed 30 July 1996. Petition by plaintiff for 
discretionary review pursuant to G.S. 7A-31 denied 30 July 1996. 
CARTER v. GAMBRELL 

No. 44P96 

Case below: 121 N.C.App. 219 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 30 July 1996. 

DAVIS v. CENTRAL CAROLINA BANK 

No. 234P96 

Case below: 122 N.C.App. 395 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 30 July 1996. 
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DAVIS v. N.C. DEPT. OF HUMAN RESOURCES 
No. 43P96 
~ Case below: 121 N.C.App. 105 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 30 July 1996. 


DODDER v. YATES CONSTRUCTION CO. 
No. 299PA96 
Case below: 122 N.C.App. 577 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 allowed 30 July 1996. 


DURHAM v. BRANCH BANKING & TRUST CO. 
No. 160P96 
Case below: 121 N.C.App. 787 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 30 July 1996. 


EURY v. NATIONWIDE MUTUAL INS. CO. 

No. 224P96 

Case below: 116 N.C.App. 490 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 30 July 1996. 
GLOSSON v. DURHAM HOUSING AUTH. 

No. 250P96 

Case below: 122 N.C.App. 575 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 30 July 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


H.B.S. CONTRACTORS v. CUMBERLAND BD. OF EDUCATION 

No. 180PA96 

Case below: 122 N.C.App. 49 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 allowed 30 July 1996. Petition by plaintiff for discretionary 
review pursuant to G.S. 7A-31 allowed 30 July 1996. | 
IN RE JACKSON 

No. 191 P96 

Case below: 122 N.C.App. 197 

Petition by respondent (Bridget Walker) for discretionary review 
pursuant to G.S. 7A-31 denied 30 July 1996. 
IN RE WALDREN 

No. 516P95 

Case below: 120 N.C.App. 646 


Notice of appeal by respondent (Jinnell Waldren) (substantial 
constitutional question) dismissed ex mero motu 30 July 1996. 
Petition by respondent (Jinnell Waldren for discretionary review pur- 
suant to G.S. 7A-31 denied 30 July 1996. Petition by respondent (Jerry 
Waldren, Sr.) for discretionary review pursuant to G.S. 7A-31 denied 
30 July 1996. 


KING v. N.C. DEPT. OF TRANSPORTATION 
No. 110P96 
Case below: 121 N.C.App. 706 
Petition by plaintiff for discretionary review pursuant to G.S. 


7A-31 denied 30 July 1996. 


METRIC CONSTRUCTORS, INC. v. 
HAWKER SIDDELEY POWER ENGINEERING 


No. 122A96 
Case below: 121 N.C.App. 530 


Motion by defendant (Hawker Siddeley) to withdraw notice of 
appeal and petition for discretionary review allowed 25 July 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


MILTLAND RALEIGH-DURHAM v. MUDIE 
No. 208P96 
Case below: 122 N.C.App. 168 
343 N.C. 512 


Motion by defendant for reconsideration of notice of appeal and 
petition for discretionary review dismissed 30 July 1996. 


N.C. CENTRAL UNIVERSITY v. TAYLOR 
No. 282P96 
Case below: 122 N.C.App. 609 
Motion by Attorney General for temporary stay allowed 26 July 


1996 pending determination of North Carolina Central University’s 
petition for discretionary review. 
N.C. STATE BAR v. COLEMAN 

No. 218P96 

Case below: 122 N.C.App. 197 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 30 July 1996. Motion by plaintiff to dismiss petition for 
discretionary review denied 30 July 1996. 


PRESBYTERIAN-ORTHOPAEDIC HOSP. v. 

N.C. DEPT. OF HUMAN RESOURCES 

No. 329P96 

Case below: 122 N.C.App. 529 

Motion by Appellant (Stanly Memorial) for temporary stay 
allowed 30 July 1996. 

QURNEH v. COLIE 

No. 275P96 

Case below: 122 N.C.App. 553 


Motion by plaintiff to withdraw notice of appeal and petition for 
discretionary review allowed 10 July 1996. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW LINDER G.S. 7A-31 


ROSE v. ISENHOUR BRICK & TILE CO. 

No. 448A95 

Case below: 120 N.C.App. 235 

Motion by defendant (Isenhour Brick) to dismiss appeal for sub- 
stantial noncompliance with North Carolina Rules of Appellate 
Procedure denied 30 July 1996. 
SPURLOCK v. ALEXANDER 

No. 153P96 

Case below: 121 N.C.App. 668 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 30 July 1996. 
STATE v. ARTIS 

No. 316P96 

Case below: 123 N.C.App. 114 

Motion by the Attorney General for temporary stay allowed 22 
July 1996. 
STATE v. BURR 

No. 179A93-2 

Case below: Alamance County Superior Court 


Upon consideration of defendant’s petition for writ of certiorari 
to review the order of the Superior Court, Alamance County dated 29 
April 1996, denying defendant’s motion for a stay of execution, the 
following order is entered 10 July 1996: Defendant’s 26 July 1996 exe- 
cution is stayed. This case is remanded to Superior Court, Alamance 
County, where defendant shall be given 120 days from the date of the 
appointment of counsel, 29 April 1996, to file a motion for appropri- 
ate relief up to and including 28 August 1996. 
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STATE v. DAUGHTRY 
No. 412A93-2 
Case below: Johnston County Superior Court 


Upon defendant’s petition for writ of certiorari to review the 
order of the Superior Court, entered 1 July 1996, denying defendant’s 
motions for funding and appointment of a private investigator and 
mitigation expert, denying defendant’s motion for an ex parte hearing 
regarding defendant’s motion for a forensic psychiatrist, and for stay 
of execution pending disposition of the petition for writ of certiorari, 
the petition for writ of certiorari is allowed for the sole purpose of 
entering the following order: Defendant shall have up to and includ- 
ing the 28th day of October 1996 to file a motion for appropriate relief 
in the Superior Court, Johnston County. In all other respects the peti- 
tion for writ of certiorari is denied. The motion for stay of execution 
is allowed pending the timely filing of a motion for appropriate relief. 


By order of the Court in conference, this the 23rd day of July 
1996. 


STATE v. DIAL 
No. 251P96 
Case below: 122 N.C.App. 298 


Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 30 July 1996. Petition by defendant for writ of cer- 
tiorari to review the decision of the Court of Appeals denied 30 July 
1996. 


STATE v. GREEN 
No. 385A84-4 
Case below: Pitt County Superior Court 


Petition by defendant for writ of certiorari to review the order of 
the Superior Court, Pitt County, denied 30 July 1996. Motion by the 
State to dismiss defendant’s petition for writ of certiorari allowed 31 
July 1996. 
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STATE v. JONES 
No. 395A91-3 
Case below: Wake County Superior Court 


Petition by defendant for writ of supersedeas denied 30 July 1996. 
Petition by defendant for writ of certiorari to review the order of the 
Superior Court, Wake County, denied 30 July 1996. Motion by defend- 
ant for remand denied 30 July 1996. Motion for defendant for discov- 
ery/preservation of audiotapes and documents held in possession of 
the State denied 30 July 1996. 


STATE v. KEEL 
No. 1384A93-5 
Case below: Edgecombe County Superior Court 


Petition by defendant for writ of certiorari to review the order of 
the Superior Court, Edgecombe County, denied 30 July 1996. Petition 
by defendant for a writ of mandamus denied 30 July 1996. 


STATE v. LYNCH 
No. 242A93-2 
Case below: Gaston County Superior Court 


Upon the pro se petition by defendant for a writ of certiorari to 
review the order of the Gaston County Superior Court, defendant’s 12 
July 1996 execution is stayed and the case is remanded 26 June 1996 
to the Gaston County Superior Court for a hearing pursuant to 
N.C.G.S. § 15-194, at which time the superior court shall set a new 
execution date and appoint counsel to represent defendant in the fil- 
ing of a new motion for appropriate relief. 


STATE v. McCOY 
No. 258P96 | 
Case below: 122 N.C.App. 482 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 30 July 1996. 
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STATE v. MILLER 
No. 99P96 
Case below: 121 N.C.App. 625 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 30 July 1996. 


STATE v. MOORE 
No. 245P96 
Case below: 122 N.C.App. 576 


Petition by Attorney General for writ of supersedeas denied 30 
July 1996. Petition by Attorney General for discretionary review pur- 
suant to G.S. 7A-31 denied 30 July 1996. Petition by defendant for dis- 
cretionary review pursuant to G.S. 7A-31 denied 30 July 1996. 


STATE v. POPE 
No. 182P96 
Case below: 122 N.C.App. 89 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 30 July 1996. 


STATE v. RAINEY 
No. 269P96 
Case below: 122 N.C.App. 580 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 30 July 1996. 


STATE v. SHERRON 
No, 260P96 
Case below: 122 N.C.App. 400 


Motion by Attorney General to dismiss the appeal for lack of sub- 
stantial constitutional question allowed 30 July 1996. Petition by 
defendant for discretionary review pursuant to G.S. 7A-31 denied 30 
July 1996. 
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STATE v. WARD 

No. 158A92-2 

Case below: Pitt County Superior Court 

Petition by defendant for writ of certiorari to review the order of 
the Superior Court, Pitt County, denied 30 July 1996. 
STATE v. WHITLOR 

No. 207P96 

Case below: 122 N.C.App. 197 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 30 July 1996. 
STATE v. WORTHINGTON 

No. 265P96 

Case below: 122 N.C.App. 400 

Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 30 July 1996. 
STONE v. G & G BUILDERS 

No. 161PA96 

Case below: 121 N.C.App. 671 

Petition by defendants for discretionary review pursuant to G.S. 
7A-31 allowed 30 July 1996. 
THREE GUYS REAL ESTATE v. HARNETT COUNTY 

No. 242PA96 

Case below: 122 N.C.App. 362 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 allowed 30 July 1996. 
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TISE v. YATES CONSTRUCTION CoO. 
No. 300PA96 
Case below: 122 N.C.App. 582 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 allowed 30 July 1996. 


WHITAKER v. N.C. DEPT. OF HUMAN RESOURCES 
No. 87P96 
Case below: 121 N.C.App. 602 


Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 30 July 1996. 


WOOTEN v. MATTHEWS 
No. 214P96 
Case below: 121 N.C.App. 789 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 30 July 1996. 


APPENDIXES 


RULES FOR PRELITIGATION FARM 
NUISANCE MEDIATION PROGRAM 


AMENDMENT TO THE RULES OF 
APPELLATE PROCEDURE 


AMENDMENT TO INTERNAL OPERATING 
PROCEDURES PRINTING DEPARTMENT 


AMENDMENT TO THE RULES AND 
REGULATIONS OF THE NORTH CAROLINA 
STATE BAR CONCERNING THE APPOINTMENT 
OF COUNSEL FOR INDIGENT DEFENDANTS 


AMENDMENT TO THE RULES AND 
REGULATIONS OF THE NORTH CAROLINA 
STATE BAR CONCERNING 
DISCIPLINE AND DISABILITY 


AMENDMENT TO THE RULES AND 
REGULATIONS OF THE NORTH CAROLINA 
STATE BAR CONCERNING 
DISCIPLINE AND DISABILITY 


AMENDMENT TO THE RULES AND 
REGULATIONS OF THE NORTH CAROLINA 
STATE BAR CONCERNING 
DISCIPLINE AND DISABILITY 


AMENDMENT TO THE RULES AND 
REGULATIONS OF THE NORTH CAROLINA 
STATE BAR CONCERNING 
LEGAL SPECIALIZATION 


ORDER ADOPTING RULES 
IMPLEMENTING THE 
PRELITIGATION FARM NUISANCE 
MEDIATION PROGRAM 


WHEREAS, section 7A-38.3 of the North Carolina General Statutes 
establishes a statewide program to provide for prelitigation media- 
tion of farm nuisance disputes prior to the bringing of civil actions 
involving such disputes, and 


WHEREAS, N.C.G.S. § 7A-38.3(e) provides for this Court to imple- 
ment section 7A-38.3 by adopting rules and standards concerning 
Said program, 


Now, THEREFORE, pursuant to N.C.G.S. § 7A-38.3(e) Rules Imple- 
menting the Prelitigation Farm Nuisance Mediation Program are 
adopted to read as in the following pages. These Rules shall be effec- 
tive on the Ist day of July, 1996. 


Adopted by the Court in conference the 3rd day of April, 1996. 
The Appellate Division Reporter shall publish the Rules Implement- 
ing the Prelitigation Farm Nuisance Mediation Program in their 
entirety at the earliest practicable date. 


Orr, J. 
For the Court 
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RULES OF THE NORTH CAROLINA 
SUPREME COURT IMPLEMENTING THE 
PRELITIGATION FARM NUISANCE MEDIATION PROGRAM 


RULE 1. SUBMISSION OF DISPUTE TO PRELITIGATION 
FARM NUISANCE MEDIATION. 


A. Mediation shall be initiated by the filing of a Request for 
Prelitigation Mediation of Farm Nuisance Dispute (Request) with the 
clerk of superior court in a county in which the action may be 
brought. The Request shall be on a form prescribed by the 
Administrative Office of the Courts and be available through the clerk 
of superior court. The party filing the Request shall mail a copy of the 
Request by certified mail, return receipt requested, to each party to 
the dispute. 


B. The clerk of superior court shall accept the Request and shall 
file it in a miscellaneous file under the name of the requesting party. 


RULE 2. EXEMPTION FROM G.S. 7A-38.1. 


A dispute mediated pursuant to G.S. 7A-38.3, shall be exempt 
from an order referring the dispute to a mediated settlement confer- 
ence entered pursuant to G.S. 7A-38.1. 


RULE 3. SELECTION OF MEDIATOR. 


A. Time Period for Selection. The parties to the dispute shall have 
21 days from the date of the filing of the Request to select a mediator 
to conduct their mediation and to file Notice of Selection of Certified 
Mediator by Agreement. 


B. Selection of Certified Mediator by Agreement. The Clerk shall 
provide each party to the dispute with a list of certified mediators 
who have expressed a willingness to mediate farm nuisance disputes 
in the judicial district encompassing the county in which the request 
was filed. If the parties are able to agree on a mediator from that list 
to conduct their mediation, the party who filed the Request shall 
notify the clerk by filing with the clerk a Notice of Selection of 
Certified Mediator by Agreement. Such notice shall state the name, 
address and telephone number of the certified mediator selected; 
state the rate of compensation to be paid the mediator; and state that 
the mediator and the parties to the dispute have agreed on the selec- 
tion and the rate of compensation. The notice shall be on a form pre- 
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pared and distributed by the Administrative Office of the Courts and 
available through the clerk in the county in which the Request was 
filed. 


C. Nomination of Non-Certified Mediator by Agreement. The 
parties may by agreement Select a mediator who is not certified and 
whose name does not appear on the list of certified mediators avail- 
able through the clerk but who, in the opinion of the parties, is oth- 
erwise qualified by training or experience to mediate the dispute. If 
the parties agree on a non-certified mediator, the party who filed the 
Request shall file with the clerk a Nomination of Non-Certified 
Mediator. Such Nomination shall state the name, address, and tele- 
phone number of the non-certified mediator selected; state the train- 
ing, experience or other qualifications of the mediator; state the rate 
of compensation of the mediator; and state that the mediator and the 
parties to the dispute have agreed upon the selection and rate of 
compensation. 


The senior resident superior court judge shall rule on the said 
nomination without a hearing, shall approve or disapprove the par- 
ties’ nomination and shall notify the parties of his or her decision. The 
nomination and the court’s approval or disapproval shall be on a form 
prepared and distributed by the Administrative Office of the Courts 
and available through the clerk of superior court in the county where 
the Request was filed. 


D. Court Appointment of Mediator. If the parties to the dispute 
cannot agree on selection of a mediator, the party who filed the 
Request shall file with the clerk a Motion for Court Appointment of 
Mediator and the senior resident superior court judge shall appoint 
the mediator. The Motion shall be filed with the clerk within 21 days 
of the date of the filing of the Request. The motion shall be on a form 
prepared and distributed by the Administrative Office of the Courts. 
The motion shall state whether any party prefers a certified attorney 
mediator, and if so, the senior resident superior court judge shall 
appoint a certified attorney mediator. The motion may state that ail 
parties prefer a certified, non-attorney mediator, and if so, the senior 
resident judge shall appoint a certified non-attorney mediator if one 
is on the list. If no preference is expressed, the senior resident supe- 
rior court judge may appoint a certified attorney mediator or a certi- 
fied non-attorney mediator. 


E. Mediator Information Directory. To assist parties in learning 
more about the qualifications and experience of certified mediators, 
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the clerk of superior court in the county in which the Request was 
filed shall make available to the disputing parties a central directory 
of information on all certified mediators who wish to mediate cases 
in that county, including those who wish to mediate prelitigation 
farm nuisance disputes. The Dispute Resolution Commission shall be 
responsible for distributing and updating the directory. 


RULE 4. THE PRELITIGATION FARM MEDIATION. 


A. When Mediation is to be Completed. The mediation shall be 
completed within 60 days of the Notice of Selection of Certified 
Mediator by Agreement or the date of the order appointing a media- 
tor to conduct the mediation. 


B. Extensions. A party may file a motion with the clerk seeking to 
extend the 60 day period set forth in subpart A above. Such request 
shall state the reasons the extension is sought and explain why the 
mediation cannot be completed within 60 days of the mediator’s 
appointment. The senior resident superior court judge may grant the 
motion by entering a written order establishing a new date for com- 
pletion of the mediation. 


C. Where the Conference is to be Held. Unless all parties and the 
mediator agree otherwise, the mediation shall be held in the court- 
house or other public or community building in the county where the 
request was filed. The mediator shall be responsible for reserving a 
place and making arrangements for the mediation and for giving 
timely notice of the date, time and location of the mediation to all par- 
ties named in the Request or their attorneys. 


D. Recesses. The mediator may recess the mediation at any time 
and may set a time for reconvening, except that such time shall fall 
within a sixty day period from the date of the order appointing the 
mediator. No further notification is required for persons present at 
the recessed mediation session. 


E. Duties of Parties, Attorneys and Other Participants. Rule 4 of 
the Rules Implementing Mediated Settlement Conferences in 
Superior Court Civil Actions is hereby incorporated by reference. 


F. Sanctions for Failure to Attend. Rule 5 of the Rules 
Implementing Mediated Settlement Conferences in Superior Court 
Civil Actions is hereby incorporated by reference. 
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RULE 5. AUTHORITY AND DUTIES OF THE MEDIATOR. 
A. Authority of Mediator. 


(1) Control of Mediation. The mediator shall at all times be in 
control of the mediation and the procedures to be followed. 


(2) Private Consultation. The mediator may communicate 
privately with any participant or counsel prior to and during 
the mediation. The fact that private communications have 
occurred with a participant shall be disclosed to all other par- 
ticipants at the beginning of the mediation. 


(3) Scheduling the Conference. The mediator shall make a 
good faith effort to schedule the conference at a time that is 
convenient for the participants, attorneys and mediator. In 
the absence of agreement, the mediator shall select the date 
for the conference. 


B. Duties of Mediator. 


(1) The mediator shall define and describe the following at 
the beginning of the mediation: 


(a) The process of mediation; 


(b) The differences between mediation and other forms 
of conflict resolution; 


(c) The costs of mediation; 


(d) The fact that the mediation is not a trial, the mediator 
is not a judge and that the parties may pursue their 
dispute in court if mediation is not successful and 
they so choose; 


(e} The circumstances under which the mediator may 
meet and communicate privately with any of the par- 
ties or with any other person; 


(f) Whether and under what conditions communications 
with the mediator will be held in confidence during 
the conference; 


(g) The inadmissibility of conduct and statements as 
provided by G.S. 7A-38.1(1); 


(h) The duties and responsibilities of the mediator and 
the participants; and 
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(i) The fact that any agreement reached will be reached 
by mutual consent. 


(2) Disclosure. The mediator has a duty to be impartial and 
to advise all participants of any circumstance bearing on 
possible bias, prejudice or partiality. 


(3) Declaring Impasse. It is the duty of the mediator to deter- 
mine timely that an impasse exists and that the mediation 
should end. 


(4) Scheduling and Holding the Conference. It is the duty of 
the mediator to schedule the mediation and to conduct it 
within the time frame established by Rule 4 above. Rule 4 
shall be strictly observed by the mediator unless an 
extension has been granted in writing by the senior resi- 
dent superior court judge. 


RULE 6. COMPENSATION OF THE MEDIATOR. 


A. By Agreement. When the mediator is stipulated to by the par- 
ties, compensation shall be as agreed upon between the parties and 
the mediator, except that no administrative fees or fees for services 
shall be assessed any party if all parties waive mediation prior to the 
occurrence of an initial mediation meeting. 


B. By Court Order. When the mediator is appointed by the court, 
the parties shall compensate the mediator for mediation services at 
the rate of $100.00 per hour. The parties shall also pay to the media- 
tor a one time, per case administrative fee of $100.00, except that no 
administrative fees or fees for services shall be assessed any party if 
all parties waive mediation prior to the occurrence of an initial medi- 
ation meeting. 


C. Indigent Cases. No party found to be indigent by the court for 
the purposes of there rules shall be required to pay a mediator fee. 
Any mediator conducting a settlement conference pursuant to these 
rules shall waive the payment of fees from parties found by the court 
to be indigent. Any party may move the senior resident superior court 
judge for a finding of indigency and to be relieved of that party’s oblig- 
ation to pay a share of the mediator’s fee. Said motion shall be heard 
subsequent to the completion of the conference or, if the parties do 
not settle their cases, subsequent to the trial of the action. The judge 
may take into consideration the outcome of the action and whether a 


IN THE SUPREME COURT 167 


RULES FOR PRELITIGATION FARM 
NUISANCE MEDIATION PROGRAM 


judgment was rendered in the movant’s favor. The court shall enter an 
order granting or denying the party’s request. 


D. Payment of Compensation by Parties. Unless otherwise 
agreed to by the parties or ordered by the court, the mediator’s fee 
shall be paid in equal shares by the parties. For purposes of this rule, 
multiple parties shall be considered one party when they are repre- 
sented by the same counsel. Parties obligated to pay a share of the 
fees shall pay them equally. Payment shall be due upon completion of 
the mediation. 


RULE 7. WAIVER OF MEDIATION. 


All parties to a farm nuisance dispute may waive mediation by 
informing the mediator of their waiver in writing. The Waiver of 
Prelitigation Mediation in Farm Nuisance Dispute shall be on form 
prescribed by the Administrative Office of the Courts and available 
through the clerk. The party who requested mediation shall file the 
waiver with the clerk and mail a copy to the mediator and all parties 
named in the Request. 


RULE 8. MEDIATOR’S CERTIFICATION THAT MEDIATION 
CONCLUDED. 


A. Contents of Certification. Following the conclusion of media- 
tion or the receipt of a waiver of mediation signed by all parties to the 
farm nuisance dispute, the mediator shall prepare a Mediator’s 
Certification in Prelitigation Farm Nuisance Dispute on a form pre- 
scribed by the Administrative Office of the Courts. If a mediation was 
held the certification shall state the date on which the mediation was 
concluded and report the general results. If a mediation was not held, 
the certification shall state why the mediation was not held and iden- 
tify any parties named in the Request who failed, without good cause, 
to attend or participate in mediation or shall state that all parties 
waived mediation in writing pursuant to Rule 7 above. 


B. Deadline for Filing Mediator’s Certification. The mediator 
shall file the completed certification with the clerk within seven days 
of the completion of the mediation, the failure of the mediation to be 
held or the receipt of a signed waiver of mediation. The mediator 
shall serve a copy of the certification on each of the parties named in 
the request. 
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RULE 9. CERTIFICATION AND DECERTIFICATION OF 
MEDIATORS OF PRELITIGATION FARM NUI- 
SANCE DISPUTES. 


Mediators certified to conduct prelitigation mediation of farm 
disputes shall be subject to all rules and regulations regarding certi- 
fication, conduct, discipline and decertification applicable to media- 
tors serving the Mediated Settlement Conferences Program and any 
such additional rules and regulations as adopted by the Dispute 
Resolution Commission and applicable to mediators of farm nuisance 
disputes. 


RULE 10. CERTIFICATION OF MEDIATION TRAINING 
PROGRAMS. 


The Dispute Resolution Commission may specify a curriculum for 
a farm mediation training program and may set qualifications for 
trainers. 


ORDER ADOPTING 
AMENDMENT TO RULES OF APPELLATE PROCEDURE 


Appendix F. Fees and Costs of the North Carolina Rules of 
Appellate Procedure, paragraph 6, is hereby amended to read as 
follows: 


Costs for printing documents are $1.75 per printed page. The 
Appendix to a brief under the Transcript option of Appellate 
Rules 9(c) and 28 (b) and (c) will be reproduced as is, but billed 
at the rate of the printing of the brief. 


This amendment shall be effective 1 July 1996. 


Adopted by the Court in Conference this 9th day of May, 1996. 
This amendment shall be promulgated by publication in the Advance 
Sheets of the Supreme Court and the Court of Appeals. 


Orr, J. 
For the Court 
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ORDER ADOPTING 
AMENDMENT TO INTERNAL OPERATING PROCEDURES 
PRINTING DEPARTMENT 


The Internal Operating Procedures of the Supreme Court Printing 
Department, published as the Internal Operating Procedures 
Mimeographing Department at 295 N.C. 743, and amended and repub- 
lished as the Internal Operating Procedures Printing Department at 
327 N.C. 729, are hereby amended as follows: 


Rule 8 shall be amended as follows: 


8. Until such time as the Court may order further, records, briefs, 
petitions, and any other documents which may be required by the 
Rules of Appellate Procedure or by order of the appropriate 
appellate court to be reproduced shall be printed at a cost of 
$1.75 per printed page. 


This amendment shall become effective on the Ist day of July 
1996. 


Adopted by the Court in Conference this 9th day of May, 1996. 
This amendment shall be promulgated by publication in the Advance 
Sheets of the Supreme Court and the Court of Appeals. 


Orr, J. 
For the Court 
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AMENDMENT TO THE RULES AND REGULATIONS 
OF THE NORTH CAROLINA STATE BAR 
CONCERNING THE APPOINTMENT OF COUNSEL FOR 
INDIGENT DEFENDANTS 


The following amendment to the Rules, Regulations, and the Certifi- 
cate of Organization of the North Carolina State Bar was duly adopt- 
ed by the Council of the North Carolina State Bar at its quarterly 
meeting on July 26, 1996. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing the appointment of counsel for indigent persons, as particularly 
set forth in 27 N.C.A.C. 1D .0503, be amended as follows (additions 
are underlined, deletions are stricken through): 


Title 27, Chapter 1 
Subchapter D 


Section .0500 The Model Plan for the Appointment of Counsel for 
Indigent Defendants 


Section .0503 List of Attorneys 


(a) Any attorney engaged in the private practice of law primari- 
ly in the judicial district who 


(1) maintains an office in the judicial district; and 


(2) practices criminal law in the courts of the Judicial Dis- 
trict to any appreciable extent, or intends or desires to do so, 
may be placed on one of three lists governing the appointment of 
counsel in criminal cases involving indigent persons. No other 
attorney will be placed on the lists. 





(b) Attorneys included on the first list may only be appointed 
to ae Scat Maree’ with ee or felonies 
: aAfovevears classified 








as Cisse I or waren al. 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, II, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of the North Carolina State Bar was duly 
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adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on July 26, 1996. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the _23rd_ day of September, 1996. 


s/L. Thomas Lunsford 
L. Thomas Lunsford, II 
Secretary 





After examining the foregoing amendment to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
the North Carolina State Bar, it is my opinion that the same is not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 


This the _7th. day of November , 1996. 


s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 
Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be 
published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar. 


This the _7th day of November , 1996. 


s/Orr, J. 
For the Court 





AMENDMENT TO THE RULES AND REGULATIONS 
OF THE NORTH CAROLINA STATE BAR 
CONCERNING DISCIPLINE AND DISABILITY 


The following amendment to the Rules, Regulations, and the Certifi- 
cate of Organization of the North Carolina State Bar was duly adopt- 
ed by the Council of the North Carolina State Bar at its quarterly 
meeting on July 26, 1996. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing discipline and disability, as particularly set forth in 27 N.C.A.C. 1B 
.0129, be amended as follows (additions are underlined): 


Title 27, Chapter 1 
Subchapter B 


Section .0100 Discipline and Disability of Attorneys 


Rule .0129 Confidentiality 


(a) Except as otherwise provided in this rule and G.S. 84-24(f), all 
proceedings involving allegations of misconduct by or alleged dis- 
ability of a member will remain confidential until 


(c) This provision will not be construed to prohibit the North 
Carolina State Bar from providing a copy of an attorney’s response 
to a grievance to the complaining party where such attorney has not 
objected thereto in writing or to deny access to relevant information 
to authorized agencies investigating the qualifications of judicial 
candidates, to other jurisdictions investigating qualifications for 
admission to practice, or to law enforcement agencies investigat- 
ing qualifications for government employment or allegations of crim- 
inal conduct by attorneys. Further, this provision will not be con- 
strued to prohibit the North Carolina State Bar, with the consent of 
the chairperson of the Grievance Committee, from providing rele- 
vant information concerning a letter of caution, letter of warning or 
admonition to authorized agencies investigating complaints against 
North Carolina attorneys, so long as the inquiring jurisdiction main- 
tains the same level of confidentiality respecting the information 


as the North Carolina State Bar. In addition, the secretary will 
transmit... 
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NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, II, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on July 26, 1996. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 24th day of September, 1996. 


s/L. Thomas Lunsford 
L. Thomas Lunsford, II 
Secretary 


After examining the foregoing amendment to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
the North Carolina State Bar, it is my opinion that the same is not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 


This the _7th day of November , 1996. 


s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 


Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be 
published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar. 


This the _7th day of November , 1996. 


s/Orr, J. 
For the Court 





AMENDMENT TO THE RULES AND REGULATIONS 
OF THE NORTH CAROLINA STATE BAR 
CONCERNING DISCIPLINE AND DISABILITY 


The following amendment to the Rules, Regulations, and the Certifi- 
cate of Organization of the North Carolina State Bar was duly adopt- 
ed by the Council of the North Carolina State Bar at its quarterly 
meeting on July 26, 1996. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing discipline and disability, as particularly set forth in 27 N.C.A.C. 1B 
.0115, be amended as follows (additions are underlined, deletions are 
stricken through): 


Title 27, Chapter 1 
Subchapter B 


Section .0100 Discipline and Disability of Attorneys 


Rule .0115 Effect of a Finding of Guilt in any Criminal Case 


(a) Any member convicted of or sentenced for the commission 
of a serious crime in any state or federal court, whether such a con- 
viction or judgment results from a plea of guilty, no contest, or nolo 
contendere or from a verdict after trial, will, upon the conviction or 
judgment becoming final by affirmation on appeal or failure to per- 
fect an appeal within the time allowed, be suspended from the prac- 
tice of law as set out in Rule .0115(d) below. 


(c) Upon the receipt of a certificate of the conviction of a mem- 
ber of a serious crime or a certificate of the judgment entered against 
an attorney where a plea of nolo contendere or no contest has been 
accepted by a court, the Grievance Committee, at its next meeting 
following notification of the conviction, will authorize the filing of a 
complaint if one is not pending. In the hearing on such complaint, 
the sole issue to Be peered we be mee extent a: Oh discipline to 
be imposed. 4 : : 





The ee may be ‘iisciplined Based upon rilie SOI CEOn with elit 
awaiting the outcome of any appeals of the conviction or judgment, 
unless the attorney has obtained a stay of the disciplinary action as 
set out in G.S. 84-24(d1). Such a stay shall not prevent the North Car- 


olina State Bar from proceeding with a disciplinary proceeding 
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against the attorney based upon the same underlying facts or events 
that were the subject of the criminal proceeding. 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, I, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on July 26, 1996. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 24th day of September, 1996. 


s/L. Thomas Lunsford 
L. Thomas Lunsford, II 
secretary 





After examining the foregoing amendment to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
the North Carolina State Bar, it is my opinion that the same is not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 


This the 7th day of November , 1996. 





s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 
Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be 
published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar. 


This the _7th day of November , 1996. 


s/Orr, J. 
For the Court 


AMENDMENTS TO THE RULES AND REGULATIONS 
OF THE NORTH CAROLINA STATE BAR 
CONCERNING DISCIPLINE AND DISABILITY 


The following amendments to the Rules, Regulations, and the Cer- 
tificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quar- 
terly meeting on July 26, 1996. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing discipline and disability, as particularly set forth in 27 N.C.A.C. 1B 
.0123, be amended as follows: (additions are underlined, deletions 
are stricken through): 


Title 27, Chapter 1 
subchapter B 


Section .0100 Discipline and Disability of Attorneys 


Rule .0123 Imposition of Discipline; Findings of Incapacity or 
Disability; Notice to Courts 


(a) Upon the final determination of a disciplinary proceeding 
wherein discipline is imposed, one of the following actions will be 
taken: 


(3) Censure, suspension or disbarment—The chairperson of the 
hearing committee will file the erderef censure, order of sus- 
pension or disbarment with the secretary, who will record the 
order on the judgment docket of the North Carolina State Bar 
and will forward a copy to the complainant. The secretary will 
also cause a certified copy of the order to be entered upon the 
judgment docket of the superior court of the county of the 
defendant’s last known address and of any county where the 
defendant maintains an office. A copy of the erderef censure, 
order of suspension or disbarment will also be sent to the-elerk 
teins—an-offiee—toe the North Carolina Court of Appeals, to the 
North Carolina Supreme Court, te the United States District 
Courts in North Carolina, ¢6 the Fourth Circuit Court of Appeals, 
and to the United States Supreme Court. Orders-ef Ceensures 
imposed by the Grievance Committee will be filed by the com- 
mittee chairperson with the secretary. Notice of the censure will 
be given to the complainant and to the courts in the same man- 
ner as erders-of censures imposed by the commission. 
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(b) Upon the final determination of incapacity or disability, the 
chairperson of the hearing committee or the secretary, depending 
upon the agency entering the order, will file with the secretary a copy 
of the order transferring the member to disability inactive status. 
The secretary will cause a certified copy of the order to be entered 
upon the judgment docket of the superior court of the county of the 
disabled member’s last address on file with the North Carolina State 
Bar and of any county where the disabled member maintains an 
office and will forward a copy of the order to the courts referred to 
in Rule .0123(a)(3) above. 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, II, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendments to 
the Rules and Regulations of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on July 26, 1996. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 24th day of September, 1996. 


s/L. Thomas Lunsford 
L. Thomas Lunsford, II 
Secretary 


After examining the foregoing amendments to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 


This the 7th day of November, 1996. 


s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 
Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and that 
they be published in the forthcoming volume of the Reports as pro- 
vided by the Act incorporating the North Carolina State Bar. 

This the _7th day of November , 1996. 


s/Orr, J 


For the Court 





AMENDMENT TO THE RULES AND REGULATIONS 
OF THE NORTH CAROLINA STATE BAR 
CONCERNING LEGAL SPECIALIZATION 


The following amendment to the Rules, Regulations, and the Certifi- 
cate of Organization of the North Carolina State Bar was duly adopt- 
ed by the Council of the North Carolina State Bar at its quarterly 
meeting on July 26, 1996. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing legal specialization, as particularly set forth in 27 N.C.A.C. 1D 
.1719, be amended as follows (additions are underlined): 


Title 27, Chapter 1 
Subchapter D 


Section .1700 The Plan of Legal Specialization 


Rule .1719 Specialty Committees 


(a) ... All members shall be eligible for reappointment to not 
more than one additional three-year term after having served one full 
three-year term, provided, however, that the board may reappoint the 
chairperson of a committee to a third three-year term if the board 
determines that the reappointment is in the best interest of the spe- 
cialization program. Meetings of the specialty committee shall be 
held at regular intervals at such times, places and upon such notices 
as the specialty committee may from time to time prescribe or upon 
direction of the board. 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, II, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on July 26, 1996. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 23rd_ day of September, 1996. 


s/L. Thomas Lunsford 
L. Thomas Lunsford, II 
Secretary 
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After examining the foregoing amendment to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
the North Carolina State Bar, it is my opinion that the same is not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 


This the _7th. day of November , 1996. 


s/Burley B. Mitchell, Jr. 
Burley B. Mitchell, Jr. 


Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be 
published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar. 


This the 7th. day of November , 1996. 


s/Orr, J. 
For the Court 
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WORD AND PHRASE INDEX 


ANALYTICAL INDEX 





Titles and section numbers in this Index correspond with titles and 
section numbers in the N.C. Index 4th as indicated. 






TOPICS COVERED IN THIS INDEX 


APPEAL AND ERROR INDIGENT PERSONS 

ARREST AND BAIL INFANTS OR MINORS 

ASSAULT AND BATTERY 

AUTOMOBILES AND OTHER VEHICLES JUDGES, JUSTICES, AND MAGISTRATES 
JUDGMENTS 


BUILDING CODES AND REGULATIONS Tiny 


CONSTITUTIONAL LAW 


CRIMINAL LAW KIDNAPPING AND FELONIOUS RESTRAINT 


DIVORCE AND SEPARATION PENALTIES, FINES, AND FOREITURES 
PHYSICIANS, SURGEONS, AND OTHER 
EVIDENCE AND WITNESSES HEALTH CARE PROFESSIONALS 


FALSE PRETENSES, CHEATS, AND 
RELATED OFFENSES 


RAPE AND ALLIED OFFENSES 


ROBBERY 
FORGERY 
HOMICIDE SEARCHES AND SEIZURES 
SHERIFFS, POLICE AND OTHER 
ILLEGITIMATE CHILDREN Law ENFORCEMENT OFFICERS 
INDICTMENT, INFORMATION, AND 
CRIMINAL PLEADINGS WORKERS’ COMPENSATION 
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APPEAL AND ERROR 


§ 22 (NCI4th). Dissent to decision of Court of Appeals generally 


In an appeal by the State to the Supreme Court based on a dissent in the Court of 
Appeals which concluded that acting with another person to buy cocaine was evidence 
of acting in concert in a death during the purchase, the State was not limited to argu- 
ing the reasons in the dissent as to why there was evidence to support the charge. 
State v. Kaley, 107. 


§ 147 (NCI4th). Preserving question for appeal generally; necessity of 
request, objection, or motion 


The question of whether the trial court erred in a first-degree murder prosecution 
by allowing the director of medical records at a hospital to testify about recorded 
statements made by the victim to physicians and nurses was not preserved for appeal 
since defendant did not object at trial or allege plain error. State v. Scott, 313. 


§ 150 (NCI4th). Preserving question for appeal; constitutional issues 


Defendant failed to preserve for appellate review an issue as to whether his con- 
stitutional rights were violated by the trial court’s rulings disallowing a defense wit- 
ness’s assertion of his right against self-incrimination for certain questions and by 
alleged prosecutorial misconduct in posing questions to the witness when the State 
knew the witness would invoke his right against self-incrimination in response to 
those questions where defense counsel’s remarks to the court focused exclusively on 
protecting the witness's rights and did not inform the court that defendant contended 
that the questions and rulings placed defendant’s rights to a fair trial and due process 
in jeopardy. State v. King, 29. 


Defendant failed to preserve a constitutional issue for appellate review where 
defendant did not raise the issue at trial. State v. Fullwood, 725. 


ARREST AND BAIL 


§57 (NCI4th). Arrest by a law enforcement officer without a warrant 
generally 


There was no constitutional violation requiring the suppression of defendant’s 
confession in a first-degree murder prosecution where defendant contended that his 
confession was obtained in violation of Article I, Section 20 of the North Carolina Con- 
stitution based on delay in having a magistrate determine whether there was probable 
cause for issuance of an arrest warrant. State v. Chapman, 495. 


§ 135 (NCI4th). Right of arrested person to communicate with friends or 
counsel generally 


A first-degree murder defendant was not prejudiced by the failure to advise him 
of his right to communicate with his friends. State v. Chapman, 495. 


ASSAULT AND BATTERY 


§ 26 (NCI4th). Sufficiency of evidence where weapon is a firearm 


The evidence was sufficient to allow the jury to reasonably conclude that de- 
fendant, individually or in concert with another, intended to and did shoot an as- 
sault victim so as to support the trial court’s submission to the jury of the charge of 
assault with a deadly weapon with intent to kill inflicting serious injury. State v. 
King, 29. 
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ASSAULT AND BATTERY—Continued 


§ 81 (NCI4th). Discharging barrelled weapons or firearm into occupied 
property; sufficiency of evidence 


The trial court did not err in a prosecution for first-degree murder and discharg- 
ing a firearm into an occupied vehicle by denying defendant Gainey’s motion to dis- 
miss on the grounds that the State failed to present any evidence that he specifically 
intended to commit the crimes charged. State v. Gainey, 79. 


AUTOMOBILES AND OTHER VEHICLES 


§ 115 (NCI4th). Driver’s license suspension and revocation proceedings; 
mandatory prehearing license revocation 


The ten-day administrative revocation of defendant’s driver's license under G.S. 
20-16.5 after his arrest for DWI constitutes a remedial highway safety measure and not 
punishment for purposes of double jeopardy analysis, and defendant’s subsequent con- 
viction for DWI did not amount to a second punishment for the same offense in viola- 
tion of his right not to be placed in double jeopardy. State v. Oliver, 202. 


§ 333 (NCI4th). Speed limits; exemption of police, fire, and emergency 
vehicles 


A pursuing officer is exempt from observing the speed limit pursuant to G.S. 
20-145 except when he acts with “a reckless disregard of the safety of others,” which 
is a gross negligence standard. Young v. Woodall, 459. 


Aljthough plaintiff's forecast of evidence may have shown ordinary negligence by 
defendant police officer, it was insufficient to show gross negligence by the officer 
within the meaning of G.S. 20-145. Ibid. 


§ 849 (NCI4th). Burden and sufficiency of proof of driving under influ- 
ence of impairing substance; proof of highway and public 
vehicular area 


The trial court did not err in a prosecution for driving while impaired and being 
an habitual felon by denying defendant’s motion to dismiss for insufficient evidence 
that defendant was driving on a “street or highway,” based on defendant having been 
arrested in a parking lot, where the trial court correctly allowed the State’s motion to 
amend the indictment to add “public vehicular area.” State v. Snyder, 61. 


§ 852 (NCI4th). Instruction on driving while under influence of impair- 
ing substance; generally; sufficiency of evidence to support 
the instruction 


The trial court did not err in a prosecution for driving while impaired and be- 
ing an habitual felon by giving a peremptory instruction that the parking lot where 
defendant was arrested was a public vehicular area as a matter of law. State v. 
Snyder, 61. 


The trial court did not allow a nonunanimous verdict by its instruction allowing 
the jury to find defendant guilty of impaired driving if it found beyond a reasonable 
doubt that defendant drove a vehicle on a highway in this state while he was under the 
influence of an impairing substance or had an alcohol concentration of .08 or more at 
a relevant time after driving. State v. Oliver, 202. 
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§ 24 (NCI4th). State building code enforcement; qualifications of officials; 
sanctions 


The Code Officials Qualifications Board had statutory authority to revoke a 
“standard certificate” and a “limited certificate” issued to a county building inspector 
where the Board determined that the inspector was guilty of gross negligence and 
gross incompetence in failing to detect plainly visible building code violations in 
the construction of a house. Bunch v. N.C. Code Officials Qualifications Board, 
97. 


CONSTITUTIONAL LAW 


§ 86 (NCI4th). State and federal aspects of discrimination 


An action for direct judicial review of a tax assessment claim under G.S. 105-381 
which included a claim under 42 U.S.C. § 1983 based upon equal protection arising 
from the ad valorem assessment of engineering drawings following the sale of the 
company was remanded where the trial court had entered summary judgment for 
Wake County; a taxpayer may pursue remedies under 42 U.S.C. § 1983 regardless of the 
state statutory or administrative remedies provided by the North Carolina Machinery 
Act where the taxpayer asserts civil rights violations based upon a substantive consti- 
tutional right. Edward Valves, Inc. v. Wake County, 426. 


§ 172 (NCI4th). Attachment of jeopardy; punishment for violation of admin- 
istrative rule or regulation 


The ten-day administrative revocation of defendant’s driver’s license under G.S. 
20-16.5 after his arrest for DWI constitutes a remedial highway safety measure and not 
punishment for purposes of double jeopardy analysis, and defendant’s subsequent con- 
viction for DWI did not amount to a second punishment for the same offense in viola- 
tion of his right not to be placed in double jeopardy. State v. Oliver, 202. 


§ 287 (NCI4th). What constitutes denial of effective assistance of counsel; 
failure to remove counsel at defendant’s request 


The trial court did not err in a first-degree murder prosecution by not allowing 
trial counsel to withdraw. State v. Cole, 399. 


§ 309 (NCI4th). Effectiveness of assistance of counsel; counsel’s abandon- 
ment of client’s interest 


Assuming that defendant’s trial counsel conceded the existence of the sole aggra- 
vating circumstance submitted to the jury during his closing argument in a capital sen- 
tencing proceeding, this concession did not violate defendant’s right to the effective 
assistance of counsel. State v. Boyd, 699. 


Defendant's counsel did not concede defendant’s guilt of financial transaction 
card fraud during his closing argument where counsel stated that the State had put on 
evidence that an accomplice gave money to defendant when he used the card, that the 
jury would apply that evidence, and that it did not show that defendant had commit- 
ted other crimes charged even if he had received and spent the money. State v. 
Bishop, 518. 


§ 314 (NCI4th). What constitutes denial of effective assistance of counsel; 
during sentencing hearing generally 


The trial court did not err in a capital sentencing hearing by permitting defense 
counsel to accede to defendant’s choice to present defendant’s penalty phase case 
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without witnesses from defendant’s family and without a psychiatric examination of 
defendant. State v. Burke, 129. 


§ 338 (NCI4th). Jury selection 


The trial court did not abuse its discretion by denying defendant’s motions for a 
mistrial and change of venue in a first-degree murder retrial where no black jurors had 
been seated at the time the motion was made but defendant did not allege and the evi- 
dence does not show a Batson violation and there was no indication that any potential 
juror was struck peremptorily on the basis of race or that blacks were excluded from 
the jury venire. State v. Cole, 399. 


§ 342 (NCI4th). Presence of defendant at proceedings generally 


The trial court violated defendant's nonwaivable right to be present at all stages 
of his capital trial by conducting an unrecorded in-chambers conference during the 
trial with the attorneys present but out of the hearing of the defendant. State v. 
Exum, 291. 

The absence of a defendant from some portion of his capital trial is not automat- 
ically reversible error, as the Supreme Court applies a harmless error standard in such 
cases. State v. Boyd, 699. 

The trial court's error in conducting a conference in chambers to discuss defend- 
ant’s proposed mitigating circumstances in a capital sentencing proceeding without 
the presence of defendant was harmless beyond a reasonable doubt. Ibid. 


§ 370 (NCI4th). Prohibition on cruel and unusual punishment; death pen- 
alty generally 

Imposition of the death penalty for first-degree murder on a seventeen-year-old 

defendant does not constitute cruel and unusual punishment. State v. Womble, 667. 


§ 371 (NCI4th). Prohibition on cruel and unusual punishment; death pen- 
alty; first-degree murder 
The North Carolina capital sentencing scheme is not unconstitutional on its face 
or as applied. State v. Williams, 345. 


CRIMINAL LAW 


§ 67 (NCI4th). Jurisdiction of particular courts; superior courts, generally 


Age at the time of the alleged offense governs for purposes of determining sub- 
ject matter jurisdiction over a juvenile, and a juvenile offender does not “age out” of 
district court jurisdiction and by default become subject to superior court jurisdiction 
upon turning eighteen. State v. Dellinger, 93. 


§ 78 (NCI4th). Change of venue; circumstances insufficient to warrant 
change 
The trial court did not abuse its discretion in a retrial for first-degree murder by 
denying defendant’s pretrial motion for a change of venue. State v. Cole, 399. 


§ 86 (NCI4th). Appearance “without unnecessary delay” 


There was no error in a first-degree murder prosecution where defendant con- 
tended that his confession should have been suppressed based on a delay in having a 
magistrate determine whether there was probable cause for the issuance of an arrest 
warrant where defendant was arrested at 9:30 a.m. without a warrant and a magistrate 
issued a warrant at 12:30 p.m. State v. Chapman, 495. 
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A first-degree murder defendant's right to be taken before a magistrate without 
unnecessary delay was not violated where defendant was arrested at 9:30 a.m. and a 
large part of the time until he was taken before a magistrate at 3:00 p.m. was spent 
interrogating defendant. Ibid. 


§ 107 C(NCI4th). Discovery proceedings; reports not subject to disclosure by 
State 


The refusal of the trial court in a first-degree murder prosecution to compel 
the State to supply defendant with the criminal records of witnesses did not violate 
Rule 7.3 of the North Carolina Rules of Professional Conduct or due process. State v. 
Kilpatrick, 466. 


§ 113 (NCI4th). Regulation of discovery; failure to comply 


The trial court did not err in a noncapital first-degree murder prosecution by 
admitting a statement by defendant that if he ever got out he would go after the vic- 
tim’s parents where defendant argued that trial counsel was not made aware of the 
incriminating statement that defendant made to a witness, despite the open file policy, 
and that to allow the prosecutor to introduce this statement circumvents the intent of 
the discovery statute. State v. Reeves, 111. 


§ 375 (NCI4th). Expression of opinion on evidence during trial; miscella- 
neous comments and actions 


Defendant was not prejudiced by several comments the trial court and the pros- 
ecutor made out of the jury’s presence indicating impatience with defense counsel's 
repetitive cross-examinations and concern about counsel’s last-minute subpoenas and 
motion for a fingerprint expert. State v. Hester, 266. 


§ 378 (NCI4th). Expression of opinion on evidence during trial; admonition 
of counsel to avoid repetitious questioning 


The trial court did not express an opinion on questions of fact in the jury’s pres- 
ence by comments emphasizing that defense counsel's questioning was repetitive and 
indicating that it would like to move on. State v. Hester, 266. 


§ 398 (NCI4th). Expression of opinion on evidence during trial; miscella- 
neous statements or actions 


The trial court did not express an opinion with respect to defendant’s guilt in a 
first-degree murder prosecution where a juror approached the judge concerned about 
his employment and the judge made a statement which commented on the attitude he 
perceived employers to have and expressed no opinion on any question of fact to be 
decided by the jury. State v. Bishop, 518. 


§ 409 (NCI4th). Argument of counsel; control of argument by court 


There was no error in a capital sentencing proceeding where defendant contend- 
ed that the trial court refused to allow both of defendant’s attorneys to argue during 
the final argument but the court’s statement is at worse ambiguous; the law allows but 
does not require that more than one defense attorney address the jury during the 
defendant's final argument and the transcript cannot be interpreted to show that 
the court refused to permit both of defendant’s attorneys to argue after the State 
where they never specifically requested to do so and never objected. State v. 
Williams, 345. 
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§ 415 (NCI4th). Argument of counsel; latitude and scope of argument 
generally 
The trial court did not err during a first-degree murder prosecution by not inter- 
vening ex mero motu to prevent five generalized instances of alleged improper argu- 
ments made by the prosecutor during closing arguments. State v. Lyons, 1. 


§ 423 (NCI4th). Argument of counsel; comment on defendant’s failure to 
offer any evidence 


The prosecutor’s comments during closing argument that “[t]here are a lot of 
unanswered questions in this case” and that defendant’s “confession is unrebutted” 
were not improper comments on defendant’s exercise of his right to silence. State v. 
Hester, 266. 


§ 425 (NCI4th). Argument of counsel; comment on failure to call other par- 
ticular witnesses or offer particular evidence 


The prosecutor’s comment during closing argument that defendant did not sub- 
poena a relative he claimed to have seen the night of the crime to testify in his defense 
was not an improper comment on defendant’s exercise of his right to silence. State 
v. Hester, 266. 


§ 426 (NCI4th). Argument of counsel; defendant’s silence, generally 


The prosecutor's comment during closing argument that defendant, who had con- 
fessed, did not explain how the murder victim’s pants were removed was not an 
improper reference to defendant’s exercise of his right to silence during custodial 
interrogation. State v. Hester, 266. 


§ 427 (NCI4th). Argument of counsel; defendant’s failure to testify; com- 
ment by prosecution 


The prosecutor's comment on defendant’s demeanor in the closing argument of 
the guilt phase of a first-degree murder trial did not constitute an improper comment 
on defendant's failure to testify. State v. Barrett, 164. 


The prosecutor's comment during his closing argument in a first-degree murder 
trial that “[t]he only one that knows is that man right there and his two buddies” did 
not constitute an improper comment on defendant’s failure to testify. Ibid. 


The prosecutor did not suggest that defendant should take the stand and improp- 
erly comment on defendant’s failure to testify by her argument in a capital sentencing 
proceeding about defendant's lack of remorse and his absence of emotion when the 
victim's mother, defendant’s mother, and his sister cried on the stand. State v. Bates, 
564. 


§ 433 (NCI4th). Argument of counsel; defendant as professional criminal, 
outlaw or bad person 
The trial court did not err in a prosecution arising from an abduction, rape, and 
murder by not intervening ex mero motu in the prosecutor’s argument where defend- 
ant contended that the prosecutor improperly invited the jury to infer defendant's guilt 
from evidence of defendant’s bad character. State v. Penland, 634. 


§ 441 (NCI4th). Argument of counsel; comment on character and credibility 
of witnesses; expert witnesses 
The trial court did not err in a first-degree murder retrial by not intervening ex 
mero motu in a portion of the prosecutor’s closing argument in which it was argued 
that the jury should not credit an expert’s testimony. State v. Cole, 399. 
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The prosecutor did not ridicule the psychologist who testified for defendant or 
inject his own personal beliefs into the case by statements in his jury argument in a 
capital sentencing proceeding in which he pointed out differences between practicing 
psychiatrists and psychologists. State v. Womble, 667. 


§ 442 (NCI4th). Argument of counsel; comment on jury’s duty 


The prosecutor’s closing argument in a trial for two first-degree murders did not 
impermissibly urge guilty verdicts based on general deterrence and community fear of 
crime; rather, the prosecutor was commenting on the seriousness of the crimes and 
the importance of the jury’s duty. State v. Barrett, 164. 


A prosecutor’s argument in a capital sentencing proceeding was not so grossly 
improper that the court erred by not intervening ex memo motu where defendant con- 
tended that the prosecutor improperly advised jurors not to let feelings of mercy or 
sympathy overwhelm their objectivity. State v. Bishop, 518. 


§ 443 (NCI4th). Argument of counsel; explanation of roles of judge, prose- 
cutor, defense counsel 


The trial court did not err by not intervening ex mero motu in the prosecutor's 
closing argument in a first-degree murder prosecution where defendant claimed that 
the prosecutor improperly described his role as the victim's personal representative. 
State v. Bishop, 518. 


§ 446 (NCI4th). Argument of counsel; inflammatory comments generally; 
significance or impact of case 


The trial court did not err by allowing the prosecutors to argue to the jury in a 
capital sentencing proceeding in support of the especially heinous, atrocious, or cruel 
aggravating circumstance that this was one of the worst murders anyone had ever 
heard of and one of the worst ever prosecuted in the sixty-year history of the Bun- 
combe County courthouse. State v. Fullwood, 725. 


§ 447 (NCI4th). Argument of counsel; comment on rights of victim, victim’s 
family 
There was no error in a capital sentencing proceeding where defendant contend- 
ed that the prosecutor improperly urged the jury to impose the death penalty as a 
result of the victim’s good qualities by attempting to play upon sympathy for the vic- 
tim and by referring to what she could have accomplished had she lived. State v. 
Bishop, 518. 


§ 453 (NCH4th). Argument of counsel; comment on sentence or punishment; 
life imprisonment cases 


The trial court in a first-degree murder prosecution did not err by refusing to cor- 
rect the prosecutor's statement during closing argument, “Don’t let anyone cause you 
to believe that the punishment for Second Degree Murder is life, it isn’t,” where the 
argument was in response to defense counsel’s statement that this was only a second- 
degree murder case and “it carries life.” State v. Lynch, 483. 


§ 454 (NCI4th). Argument of counsel; comment on sentence or punishment; 
capital cases, generally 


Assuming it was improper for the prosecutor to argue in a capital sentencing pro- 
ceeding that defendant violated the laws of nature established by God when he decid- 
ed the time and place of the victims’ deaths, this error was harmless where there was 
overwhelming evidence of defendant’s guilt and where the remarks were made in 
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anticipation of contrasting biblical arguments made by defense counsel. State v. 
Barrett, 164. 


There was no gross impropriety in the prosecutor’s argument in the sentencing 
phase of a capital murder prosecution where defendant claimed that the argument 
drew inferences from a psychiatric report, thereby using as substantive evidence a 
document that had been admitted only for corroborative purposes. State v. Williams, 
345. 


There was no gross impropriety in the prosecutor’s argument in the sentencing 
phase of a capital murder prosecution where defendant contended that the prosecutor 
mischaracterized the pecuniary gain evidence relating to a probation violation report. 
Ibid. 


There was no error requiring intervention ex mero motu in a first-degree mur- 
der sentencing hearing where defendant contended that the State improperly argued 
that the mitigating circumstances were in fact aggravating circumstances; in context, 
the argument attacked the weight of the mitigating circumstances. State v. Penland, 
634. 


A prosecutor’s argument in a capital sentencing proceeding was not grossly 
improper and the court did not err by not intervening ex mero motu where the prose- 
cutor argued that the mitigating circumstances should be weighed against “a human 
life, and the way in which [the victim] died, and the reasons why she died.” State v. 
Bishop, 518. 


§ 455 (NCI4th). Argument of counsel; deterrent effect of death penalty 


There was no prejudicial error in a capital sentencing proceeding where de- 
fendant contended that the prosecutor improperly argued that defendant should be 
sentenced to death to deter others by reading from reported cases. State v. Bishop, 
518. 


There was no error in a capital sentencing proceeding where defendant asserted 
that the State’s argument suggested that the jurors would have to justify a verdict of 
life imprisonment to the prosecutor and the citizens of the county and that a life sen- 
tence would be justified only if the jury could guarantee beyond a reasonable coubt 
that defendant would never kill again. State v. Penland, 634. 


§ 460 (NCI4th). Argument of counsel; permissible inferences 


There was no gross impropriety in the prosecutor’s closing argument in a first- 
degree murder retrial requiring intervention ex mero motu where the court had 
excluded expert testimony regarding the range of defendant’s blood alcohol level and 
the prosecutor speculated as to that level. State v. Cole, 399. 


§ 463 (NCI4th). Argument of counsel; comments supported by evidence 


The prosecutor’s jury arguments in a capital sentencing proceeding that one of 
defendant's motives in killing the victim was to prevent the victim from testifying 
against him and that the jury could imagine the devastation suffered by the victim’s 
mother when a law officer knocked on her door were not so grossly improper as to 
require intervention by the trial court. State v. Bates, 564. 


The prosecutor did not misconstrue testimony by defendant's psychologist when 
he argued to the jury in a capital sentencing proceeding that the psychologist had tes- 
tified on cross-examination that two or more psychologists could interpret a test dif- 
ferently and reach differing conclusions as to an individual’s personality trait. State 
v. Womble, 667. 
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§ 464 (NCI4th). Argument of counsel; misstatement of evidence 


There was no error in a capital sentencing proceeding where defendant contend- 
ed that the prosecutor’s argument that defendant pulled the trigger rather than an 
accomplice was based on impeachment evidence. State v. Bishop, 518. 


§ 468 (NCI4th). Argument of counsel; miscellaneous comments 


The trial court did not err in a first-degree murder prosecution by granting the 
State’s motion to prohibit defendant’s closing argument about residual doubt. State 
v. Burke, 129. 


The trial court did not err by failing to intervene ex mero motu and instruct the 
jury to disregard several statements made by the prosecutor during closing arguments 
in a first-degree murder prosecution. State v. Scott, 313. 


The trial court did not err by not intervening ex mero motu in the prosecutor's 
closing argument in a first-degree murder prosecution where defendant claimed that 
the prosecutor implicitly criticized his decision to exercise his right to fair trial by an 
impartial jury. State v. Bishop, 518. 


There was no plain error in a capital murder prosecution where the prosecutor 
stated in his closing argument that a State’s witness was defendant's accomplice. 
State v. Rowsey, 603. 


The trial court did not err in a prosecution arising from an abduction, rape and 
murder by not intervening ex mero motu in the prosecutor’s explanation of reasonable 
doubt. State v. Penland, 634. 


§ 480 (NCI4th). Communications between jurors and outsiders 


The trial court did not abuse its discretion in a first-degree murder prosecution 
by not conducting an inquiry into the precise content and possible impact of an incor- 
rect and prejudicial statement made by outsiders which may have been heard by a 
juror in the canteen during a recess. State v. Burke, 129. 


§ 496 (NCI4th). Deliberations; review of testimony 


The trial court did not fail to exercise its discretion in denying the jury’s request 
to review a portion of defendant's mother’s testimony in a capital sentencing proceed- 
ing. State v. Fullwood, 725. 


§ 497 (NCI4th). Deliberations; use of evidence by the jury 


The trial court erred by allowing four of the five pages of a handwritten narrative 
of defendant’s statements to a detective to be taken into the jury room during deliber- 
ations over defendant’s objection and without his consent, but this error was not prej- 
udicial. State v. Wagner, 250. 


§ 507 (NCI4th). Record of proceedings generally 


There was no prejudicial error in a first-degree murder prosecution where the 
court conducted ex parte interrogations of two seated jurors in chambers, conducted 
conferences with counsel in chambers out of the presence of defendant, and failed to 
reconstruct those interrogations and conferences in the presence of defendant. State 
v. Williams, 345. 


§ 538 (NCI4th). Circumstances in which mistrial may be ordered; miscon- 
duct of witnesses during trial 
The trial court did not abuse its discretion in a first-degree murder prosecution 
by denying a mistrial where a sequestered witness was found to be in the courtroom. 
State v. Howell, 229. 
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§ 541 (NCHMth). Mistrial; conduct or statements involving jurors; jury 
deliberations 


The trial court did not abuse its discretion by failing to declare a mistrial follow- 
ing allegations that jurors had engaged in inappropriate conversations in the jury 
room where the court conducted an inquiry and excused two jurors. State v. 
Womble, 667. 


§ 656 (NCI4th). Insufficient evidence motion; waiver 


Where defendant presented evidence, she waived the right to appeal the denial of 
her motion to dismiss made at the close of the State’s evidence. State v. Vanhoy, 476. 


§ 680 (NCI4th). Peremptory instructions involving particular mitigating 
circumstances in capital cases generally 


The trial court did not err in a first-degree murder retrial where defendant con- 
tended that the court erred by not giving a peremptory instruction on the nonstatuto- 
ry mitigating circumstance that defendant is a person of good character in the com- 
munity in which he lives because the court gave the instruction after initially declining. 
State v. Cole, 399. 


The trial court did not err by refusing to give peremptory instructions on mitigat- 
ing circumstances that defendant was reared by poor, hardworking parents and 
worked to help out the family, and that before his marital problems defendant was 
kind, friendly, and compassionate. State v. Bates, 564. 


Evidence as to the statutory mitigating circumstance of defendant’s age at the 
time of a murder was controverted and did not warrant a peremptory instruction. 
State v. Womble, 667. 


The trial court did not err by failing to give a peremptory instruction on the non- 
statutory mitigating circumstance that nothing was taken from the murder victim's res- 
idence where defendant made no specific request for a peremptory instruction as to 
this mitigating circumstance. Ibid. 


The trial court did not err by failing to give peremptory instructions on the non- 
statutory mitigating circumstances that defendant suffered from learning disabilities 
which hindered his chances for success in school and that defendant was not acting in 
a calm, rational manner at the time of each killing. State v. Boyd, 699. 


There was no error in a capital sentencing proceeding where the trial court did 
not give peremptory instructions on the nonstatutory mitigating circumstance that 
defendant’s father physically abused defendant and the other children in the family. 
State v. Bishop, 518. 


§ 681 (NCI4th). Peremptory instructions involving particular mitigating 
circumstances in capital cases; defendant’s ability to ap- 
preciate the character of his conduct 


The trial court did not err in the sentencing phase of a capital murder prosecu- 
tion by refusing to instruct the jury peremptorily on the statutory mitigating circum- 
stances that the capacity of defendant to appreciate the criminality of his conduct or 
to conform his conduct to the requirements of the law was impaired. State v. 
Williams, 399. 

The evidence of defendant’s capacity to conform his conduct to the requirements 
of the law when he committed two murders was in controversy so that the trial court 
did not err by failing to give a peremptory instruction on this mitigating circumstance. 
State v. Boyd, 699. 
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§ 682 (NCI4th). Peremptory instructions involving particular mitigating 
circumstances in capital cases; defendant influenced by 
mental or emotional disturbance 


The trial court did not err in a capital sentencing hearing by refusing defendant’s 
request for a peremptory instruction on the statutory mitigating circumstance that the 
offense was committed while the defendant was under the influence of a mental or 
emotional disturbance. State v. Lyons, 1. 


The trial court did not err in the sentencing phase of a capital murder prosecu- 
tion by refusing to instruct the jury peremptorily on the statutory mitigating circum- 
stance that the murder was committed while defendant was under the influence of 
mental or emotional disturbance. State v. Williams, 345. 


Even though expert testimony provided some evidence from which the jury 
could conclude that defendant was under the influence of a mental or emotional dis- 
turbance when he murdered his father-in-law and wife, the trial court was not re- 
quired to peremptorily instruct the jury on this mitigating circumstance. State v. 
Boyd, 699. 


The trial court did not err in a capital sentencing proceeding by failing to peremp- 
torily instruct on the statutory mitigating circumstances of mental or emotional dis- 
turbance and impaired capacity and the nonstatutory circumstances that defendant 
was less able than others to visualize or anticipate social consequences due to his 
disturbances and that his turbulent family history significantly affected his mental 
and emotional development where the testimony of the clinical social worker on 
which defendant relied was developed for trial rather than to treat defendant. State 
v. Bishop, 518. 


§ 754 (NCI4th). Instructions on burden of proof and presumptions; multiple 
indictments or charges 


There was no prejudicial error in a prosecution arising from an abduction, rape 
and murder in not giving the instruction requested by defendant that the State had the 
burden of proving beyond a reasonable doubt defendant’s identity as the perpetrator. 
State v. Penland, 634. 


§ 774 (NCI4th). Instructions on unconsciousness or automatism; 
intoxication 


The trial court did not err by refusing to instruct on the defense of unconscious- 
ness or automatism in a prosecution for two first-degree murders where defendant 
relied only upon his own self-serving testimony that he could not remember many of 
his actions on the day of the crimes. State v. Boyd, 699. 


§ 793 (NCI4th). Instruction as to acting in concert 


The trial court did not err in its instructions on acting in concert by failing to 
require the jury to find that defendant had the intent necessary to support a finding of 
felonious breaking and entering, conspiracy, first-degree murder, and financial trans- 
action card fraud. State v. Bishop, 518. 


§ 794 (NCI4th). Acting in concert instructions appropriate under the evi- 
dence generally 


There was no plain error in a first-degree murder prosecution where the trial 
court instructed the jury that it could find defendant Gainey guilty of both first-degree 
murder by premeditation and deliberation and discharging a firearm into occupied 
property under the theory of acting in concert. State v. Gainey, 79. 
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§ 796 (NCI4th). Instruction as to aiding and abetting generally 


Evidence of defendants’ constructive presence at a murder was sufficiently 
strong so that no instruction on actual or constructive presence at the scene of the 
crime under the theory of aiding and abetting was required in this first-degree murder 
prosecution. State v. Vanhoy, 476. 


§ 818 (NCI4th). Instructions on interested witnesses generally 


The trial court did not err, much less commit plain error, by refusing to give an 
instruction in a murder trial on the testimony of an interested witness, and the trial 
court’s instruction that the jury could consider the interest, bias, or prejudice of a par- 
ticular witness in determining whether to believe the witness was sufficient. State v. 
Dale, 71. 


§ 830 (NCI4th). Instructions on State’s witnesses; accomplices; when 
instruction should be given or refused 


There was no plain error in a capital murder prosecution where defendant argued 
that the court’s instruction on accomplice testimony was not supported by the evi- 
dence, validated the prosecutor’s notion that the accomplice was guilty based either 
on actions after the fact or on a failure to act theory, and constituted an expression of 
opinion by the trial judge. State v. Rowsey, 603. 


§ 860 (NCI4th). Instruction on defendant’s eligibility for parole 


When the jury inquired about parole during sentencing deliberations in a capital 
tria], the trial court properly instructed that a defendant's eligibility for parole is not a 
proper matter for consideration by the jury in recommending punishment. State v. 
White, 378. 


§ 877 (NCI4th). Instructions to jury having difficulty reaching decision or in 
deadlock; requirement of complete instruction on unanim- 
ity and reasoning together 


There was no plain error in a capital sentencing proceeding where defendant con- 
tended that the trial court unduly emphasized the necessity for a verdict by its omis- 
sion of subsections (2) and (3) of G.S. 15A-1235(b), but the Jury never indicated that it 
was deadlocked or that it was having difficulty reaching a unanimous decision. State 
v. Lyons, l. 


§ 881 (NCI4th). Additional instructions after retirement of jury; particular 
instructions as not coercive 


The trial court did not coerce a verdict in a capital sentencing proceeding by 
informing the jury at 5:05 p.m., after the jury had deliberated for about seven hours, 
that if a unanimous decision was not reached by 9:00 p.m., the jury would retire, be 
sequestered overnight, and continue deliberations the next day. State v. Womble, 
667. 


§ 904 (NCH4th). Denial of right to unanimous verdict 


The trial court did not allow a nonunanimous verdict by its instruction allowing 
the jury to find defendant guilty of impaired driving if it found beyond a reasonable 
doubt that defendant drove a vehicle on a highway in this state while he was under the 
influence of an impairing substance or had an alcohol concentration of .08 or more at 
a relevant time after driving. State v. Oliver, 202. | 
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§ 912 (NCI4th). Polling the jury generally 


A defendant in a capital murder trial was not entitled to a new trial where the 
court polled each juror after the sentencing recommendation was read, one juror at 
first did not respond, then became emotional, then responded “Yes” to questions as 
to whether she had an answer and whether that answer was “Yes.” State v. Rowsey, 
603. 


§ 1073 (NCI4th). Forfeiture of gain acquired through felonies 


The trial court did not err in ordering the forfeiture of defendant’s truck and auto- 
mobile where defendant was found guilty of robbery with a dangerous weapon and 
both vehicles were used in the robbery. State v. Bishop, 518. 


§ 1237 (NCI4th). Fair Sentencing Act; statutory mitigating factors; defend- 
ant’s cooperation in apprehending or prosecuting other 
felon generally 


The trial court did not err when sentencing defendant for assault with a deadly 
weapon inflicting serious injury and conspiracy to commit robbery with a dangerous 
weapon by failing to find the statutory mitigating factor that defendant aided in the 
apprehension of another felon. State v. Brewington, 448. 


§ 1262 CNCI4th). Fair Sentencing Act; statutory migigating factors; acknowl- 
edgement of wrongdoing but denial of culpability 


The trial court did not err when sentencing defendant for assault with a deadly 
weapon inflicting serious injury and conspiracy to commit robbery with a dangerous 
weapon by failing to find the statutory mitigating factor that defendant voluntarily 
acknowledged wrongdoing prior to his arrest. State v. Brewington, 448. 


§ 1286 (NCI4th). Repeat or habitual offender; evidence of prior convictions 
of felony offenses 


There was no prejudicial error during an habitual felon proceeding in the admis- 
sion of evidence showing that defendant previously had been adjudicated to be an 
habitual felon. State v. Bishop, 518. 


§ 1300 (NCI4th). Procedure for determining sentence in capital cases; sepa- 
rate sentencing proceeding 


There was no prejudice in a capital sentencing proceeding where the court had 
denied defendant’s pretrial motion in limine asking the court to prevent an accomplice 
from testifying; had failed to intervene ex mero motu during the guilt-innocence phase 
closing arguments; and had instructed the jury that there was evidence that the wit- 
ness was an accomplice and that the testimony of an accomplice should be examined 
with care and caution. State v. Rowsey, 603. 


§ 1309 (NCI4th). Capital punishment; submission and competence of evi- 
dence generally 
The trial court did not abuse its discretion in allowing the prosecutor to ask 


defendant’s mother on cross-examination in a capital sentencing proceeding if she was 
aware that defendant had broken his wife’s arm. State v. Bates, 564. 


§ 1312 (NCI4th). Capital punishment; evidence of prior criminal record or 
other crimes 

The State could properly cross-examine defendant's mother in a capital sen- 

tencing proceeding about rumors that defendant had killed two other persons and 
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wounded a third person to rebut evidence of good character presented by defendant 
through the testimony of his mother. State v. Barrett, 164. 


§ 1314 (NCI4th). Capital punishment; submission and competence of evi- 
dence; aggravating and mitigating circumstances generally 


The trial court did not err by refusing to admit in a capital sentencing proceeding 
evidence of discussions between the State and defendant’s accomplice. State v. 
Womble, 667. 


Any error by the trial court in excluding testimony by an officer that he had told 
the district attorney nine years earlier about a private conversation with defendant in 
which defendant began to cry and stated that he was on cocaine and lost contro] and 
killed the victim was harmless where the jury heard similar accounts of the conversa- 
tion from both defendant and the officer, and testimony that the officer had previous- 
ly relayed this information to the district attorney would not have caused any juror to 
find the mitigating circumstance that defendant displayed remorse or sorrow for what 
he had done. State v. Fullwood, 725. 


§ 1316 (NCI4th). Capital punishment; submission and competence of evi- 
dence; prior criminal record or other crimes 


The trial court did not err in a capita] sentencing hearing by allowing the State to 
inform the jury that defendant had already been sentenced to life imprisonment as an 
habitual felon. State v. Bishop, 518. 


§ 1318 (NCI4th). Capital punishment; instructions generally 


There was no prejudice in a capital sentencing proceeding by instructing the jury 
that before the death penalty could be imposed, it would have to find from the evi- 
dence that defendant himself delivered the fatal shot or that defendant himself, while 
acting in concert with others, intended to kill the victim. State v. Walker, 216. 


§ 1320 (NCI4th). Capital punishment; instructions; consideration of evidence 


There was no error in a first-degree murder retrial where defendant contended 
that the trial court erred by limiting the causes of the mitigating circumstance of 
impaired capacity to certain specified causes that omitted other causes supported by 
the uncontradicted evidence. State v. Cole, 399. 


The trial court did not commit plain error by failing to instruct the jury that it 
could not consider the same evidence in support of the (e)(5) aggravating circum- 
stance that the murder was committed while defendant was engaged in a kidnapping 
and the (e)(9) aggravating circumstance that the murder was especially heinous, atro- 
cious, or cruel. State v. Bates, 564. 


§ 1321 (NCI4th). Capital punishment; instructions; failure to unanimously 
agree on sentence 


There was no plain error in a capital sentencing proceeding in instructing the jury 
that it must be unanimous in its answer to Issue Four on the Issues and Recommen- 
dation as to Punishment form. State v. Rowsey, 603. 


§ 1322 (NCI4th). Capital punishment; instructions; parole eligibility 


When the jury inquired about parole during sentencing deliberations in a capital 
trial, the trial court properly instructed that a defendant’s eligibility for parole is not a 
proper matter for consideration by the jury in recommending punishment. State v. 
White, 378. 
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The trial court did not deny defendant due process by refusing to instruct the jury 
in a capital sentencing proceeding that it could consider life without parole as the sen- 
tencing alternative to death pursuant to the amendment to G.S. 15A-2002 where 
defendant’s offense occurred before the effective date of that amendment. State v. 
Fullwood, 725. 


§ 1323 (NCI4th). Capital punishment; instructions; aggravating and mitigat- 
ing circumstances generally 


The trial court in a capital sentencing hearing did not violate the Eighth and Four- 
teenth Amendments by allowing the jury to refuse to give effect to mitigating evidence 
if the jury deemed it not to have mitigating value or by allowing jurors not to give 
effect to mitigating circumstances found by the jurors. State v. Burke, 129. 


The trial court erred in a capital sentencing proceeding by instructing the jury to 
determine whether statutory mitigating circumstances have mitigating value if found 
to exist. State v. Howell, 229. 


The trial court did not err in instructing the jury in a capital sentencing proceed- 
ing that each juror was allowed, rather than required, to consider the mitigating cir- 
cumstances found to exist when weighing the aggravating circumstances against the 
mitigating circumstances. State v. White, 378. 


§ 1326 (NCI4th). Capital punishment; instructions; aggravating and mitigat- 
ing circumstances; burden of proof 


The trial court did not err in a capital sentencing hearing by using the terms “sat- 
isfaction” and “satisfy” to instruct the jury as to the defendant's burden of proof applic- 
able to mitigating circumstances. State v. Lyons, 1. 


§ 13827 CNCI4th). Capital punishment; instructions; duty to recommend death 
sentence 


The trial court did not err in a capital sentencing proceeding by instructing the 
jury that it had the duty to impose the death penalty if it found the mitigating circum- 
stances failed to outweigh the aggravating circumstances and that the aggravating cir- 
cumstances were sufficiently substantial to call for the death penalty. State v. 
Williams, 345. 


§ 1329 (NCI4th). Capital punishment; instructions; sentence recommenda- 
tion by jury; requirement of unanimity 


The trial court did not err by instructing the jury that it must unanimously agree 
on its answer to Issue Four on the Issues and Recommendation as to Punishment 
form. State v. Lyons, 1. 


§ 1330 (NCI4th). Capital punishment; sentence recommendation by jury; 
requirement of unanimity within reasonable time 


There was no error in a capital murder prosecution in the trial court not allowing 
defendant to argue to the jury that the court was required by law to impose a sentence 
of life imprisonment if the jury was unable to unanimously agree on a verdict within a 
reasonable time. State v. Williams, 345. 


§ 1334 (NCI4th). Capital punishment; consideration of aggravating circum- 
stances; notice 

The trial court did not err in a capital murder prosecution by denying defendant's 

motions to require the State to specify the theory on which the State was prosecuting 
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the charge of first-degree murder and the aggravating circumstances on which the 
State intended to rely. State v. Williams, 345. 


§ 1337 (NCI4th). Capital punishment; particular aggravating circumstances; 
previous conviction for felony involving violence 


When considering the aggravating circumstance of a prior felony involving vio- 
lence, compliance with G.S. 15A-2000(e)(3) has been achieved so long as the prior vio- 
lent felony occurred before the date the capita) defendant committed murder and the 
capital defendant is convicted of the violent felony at some point prior to the capital 
trial. State v. Lyons, 1. 


The trial court did not err in a capital sentencing hearing in submitting the aggra- 
vating circumstance of a prior conviction for a violent felony by instructing the jury to 
consider defendant’s conviction for a felonious assault where the conviction occurred 
after the capital murder. State v. Burke, 129. 


There was sufficient evidence in a capital sentencing proceeding to support the 
jury’s finding of the aggravating circumstance that defendant had previously been con- 
victed of a crime involving the use or threat of violence. Ibid. 


The trial court did not err in a capital sentencing proceeding by submitting the 
aggravating circumstance of a prior felony involving the use or threat or violence 
where the conduct upon which the prior assault conviction was based occurred prior 
to the events out of which the capital felony charge arose. State v. Bishop, 518. 


§ 1339 (NCI4th). Capital punishment; particular aggravating circumstances; 
capital felony committed during commission of another 
crime 


The same evidence was not used in a capital sentencing proceeding to support 
the (e)(5) aggravating circumstance that the murder was committed while defendant 
was engaged in the commission of a felony (kidnapping) and the (e)(9) aggravating cir- 
cumstance that the murder was especially heinous, atrocious, or cruel, even though 
the trial court instructed the jury that it must find defendant guilty of kidnapping the 
victim for the purpose of terrorizing him in order to find the (e)(5) circumstance. 
State v. Bates, 564. 

The trial court did not err in a capital sentencing proceeding by permitting the 
jury to consider as statutory aggravating circumstances that the murder was commit- 
ted while the defendant was engaged in the commission of kidnapping and that the 
murder was committed for pecuniary gain. State v. Bishop, 518. 


§ 1341 (NCI4th). Capital punishment; particular aggravating circumstances; 
pecuniary gain 
There was no plain error in 4 capital sentencing proceeding in the court’s instruc- 
tions concerning the aggravating circumstance of pecuniary gain. State v. Bishop, 
518. 


§ 1343 (NCI4th). Capital punishment; particular aggravating circumstances; 
especially heinous, atrocious, or cruel offense; instructions 
The trial court’s pattern jury instruction on the especially heinous, atrocious, or 
cruel aggravating circumstance in a capital sentencing proceeding was not unconsti- 
tutionally vague. State v. White, 378. 
The jury’s determination in a first-degree murder retrial that the murder was espe- 
cially heinous, atrocious, or cruel was not based on unconstitutionally vague instruc- 
tions. State v. Cole, 399. 
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The aggravating circumstance in the capital sentencing proceeding that the mur- 
der was especially heinous, atrocious, or cruel is not unconstitutionally vague and 
overbroad. State v. Williams, 345. 


§ 1347 (NCI4th). Capital punishment; particular aggravating circumstances; 
murder as course of conduct 


The trial court did not err in a first-degree murder retrial by submitting as an 
aggravating circumstance that the murder was part of a violent course of conduct that 
included commission of another crime of violence against another person where there 
was sufficient evidence of another crime of violence and a violent course of conduct 
in that the victim’s mother was stabbed when she attempted to intervene while defend- 
ant was stabbing her daughter. State v. Cole, 399. 


Instructions in a capital murder prosecution defining the aggravating cir- 
cumstance that the murder was part of a course of conduct involving commission 
of a crime of violence against another person were not unconstitutionally vague. 
Ibid. 


The course of conduct aggravating circumstance is not unconstitutionally vague. 
State v. Boyd, 699. 


The trial court correctly allowed the jury to consider the murder of each of two 
victims as the crime of violence to support the course of conduct aggravating circum- 
stance in sentencing defendant for the murder of the other victim. Ibid. 


Defendant need not be charged or convicted of the “other crimes of violence” 
before the course of conduct aggravating circumstance may be submitted. Ibid. 


Where defendant assaulted his wife’s brother with a deadly weapon with intent to 
kill immediately after fatally shooting his father-in-law and his wife, the trial court did 
not err by instructing the jury that it could find as an aggravating circumstance for 
each murder that defendant committed the assault as part of the same course of con- 
duct even though defendant has not been charged with the assault. Ibid. 


§ 1348 (NCI4th). Capital punishment; consideration of mitigating circum- 
stances; definition 


The trial court did not err in a capital sentencing proceeding in using its defini- 
tion of mitigating circumstances instead of that requested by defendant. State v. 
Williams, 345. 


The trial court did not err during a capital sentencing proceeding by not in- 
tervening when the prosecutor defined mitigating circumstance. State v. Bishop, 
518. 


§ 1349 (NCI4th). Capital punishment; mitigating circumstances; submission 
of circumstance 


There was no prejudicial error in a capital sentencing proceeding where defend- 
ant specifically requested that the mitigating circumstance of no significant history of 
prior criminal activity not be submitted but the trial court chose to include it ex mero 
motu. State v. Walker, 216. 


§ 1351 (NCI4th). Capital punishment; mitigating circumstances; burden of 
proof 
There was no error in a capital sentencing proceeding in jury instructions that 
defined defendant’s burden of persuasion to prove mitigating circumstances as evi- 
dence that “satisfied” each juror. State v. Burke, 129. 
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The trial court’s instructions in a first-degree murder retrial defining the burden 
of proof applicable to mitigating circumstances were not unconstitutional. State v. 
Cole, 399. 


§ 1355 (NCI4th). Capital punishment; particular mitigating circumstances; 
lack of prior criminal activity 


There was no error in the sentencing phase of a first-degree murder prosecution 
in the submission of the statutory mitigating circumstance of no significant history of 
prior criminal activity over defendant's objection. State v. Williams, 345. 


Assuming it was error for the trial court to submit the no significant history of 
prior criminal activity mitigating circumstance to the jury in a capital sentencing pro- 
ceeding, such error was not prejudicial to defendant. State v. White, 378. 


The trial court did not err by refusing to submit to the jury the statutory mitigat- 
ing circumstance that defendant had no significant history of prior criminal activity. 
State v. Boyd, 699. 


The trial court did not err in a capital murder prosecution by submitting over 
defendant’s objection the statutory mitigating circumstance that defendant had no sig- 
nificant history of prior criminal activity. State v. Rowsey, 603. 


The trial court did not err in a first-degree murder prosecution by not submitting 
the statutory mitigating circumstance of no significant history of prior criminal activi- 
ty. State v. Penland, 634. 


§ 1357 (NCI4th). Capital punishment; particular mitigating circumstances; 
mental or emotional disturbance; instructions 


The trial court did not err in a first-degree murder prosecution by not submitting 
the statutory mitigating circumstance that he was under the influence of a mental or 
emotional disturbance where the court in effect submitted the circumstances of men- 
tal or emotional disturbance and impaired capacity. State v. Penland, 634. 


The trial court’s instruction that the jurors could find the mental or emotional dis- 
turbance mitigating circumstance if they found that defendant suffered from “deper- 
sonalization or dissociation” did not preclude the jurors from considering evidence of 
the victim’s acts of racial bigotry as a source of defendant’s mental or emotional dis- 
turbance. State v. Womble, 667. 


§ 1360 (NCI4th). Capital punishment; particular mitigating circumstances; 
impaired capacity of defendant; instructions 


The trial court did not err in a capital sentencing hearing by not submitting the 
statutory mitigating circumstance that the capacity of defendant to conform his con- 
duct to the requirements of the law was impaired where defendant's psychologist tes- 
tified about bipolar disorder, antisocial personality disorder and substance abuse, but 
did not testify that defendant himself was subject to an inability to conform or impair- 
ment in conforming his conduct to the requirements of the law at the time he mur- 
dered his victim. State v. Lyons, 1. 


There was no error in a first-degree murder retrial where defendant contended 
that the trial court erred by limiting the causes of the mitigating circumstance of 
impaired capacity to certain specified causes that omitted other causes supported by 
the uncontradicted evidence. State v. Cole, 399. 
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§ 1362 C(NCI4th). Capital punishment; particular mitigating circumstances; 
age of defendant . 


The trial court’s instruction regarding the statutory mitigating circumstance of 
age did not allow the jury to give the circumstance no weight in violation of Eddings 
v. Oklahoma, 455 U.S. 104. State v. Womble, 667. 


§ 1363 (NCI4th). Capital punishment; other mitigating circumstances arising 
from the evidence 


The trial court did not err in a first-degree murder prosecution by instructing the 
jurors that they could reject evidence of mitigation as to nonstatutory mitigating cir- 
cumstances on the basis that the evidence had no mitigating value. State v. Lyons, 1. 


The trial court did not err in a first-degree murder prosecution by denying defend- 
ant’s request to submit residual doubt as a mitigating circumstance. State v. Burke, 
129. 

The trial court in a first-degree murder retrial did not violate the United States 
Constitution by allowing the jury to refuse to give effect to the mitigating evidence if 
the jury deemed it not to have mitigating value. State v. Cole, 399. 


The trial court did not err in a capital sentencing proceeding by submitting as 
nonstatutory mitigating circumstances that the evidence does not foreclose all doubt 
as to guilt or that a codefendant had confessed but will not be facing the death penal- 
ty. Ibid. 


The trial court did not err in a capital sentencing proceeding in instructing the 
jury on the proof and mitigating value of nonstatutory mitigating circumstances. 
State v. Williams, 345. 


The trial court did not err by refusing to submit to the jury in a capital sentenc- 
ing proceeding defendant’s proposed mitigating circumstances that his criminal con- 
duct was the result of circumstances unlikely to recur and that he was suffering emo- 
tional fear at the time of the offense because he believed his life was in danger. State 
v. Bates, 564. 


The trial court did not err by refusing to submit defendant's proposed mitigating 
circumstances that he was under the influence of alcohol and that the influence of 
alcohol on defendant’s life was significant where these circumstances were subsumed 
by the statutory mental or emotional disturbance and impaired capacity mitigating cir- 
cumstances submitted to the jury. Ibid. 


The trial court did not err in a capital sentencing proceeding by not submitting to 
the jury the nonstatutory mitigating circumstance that a codefendant or accomplice 
would avoid the death penalty based upon a plea agreement. State v. Bishop, 518. 


The trial court did not err in a capital sentencing proceeding by not submitting to 
the jury the nonstatutory mitigating circumstance that defendant’s father sexually 
abused his older sister. Ibid. 


The trial court did not err in a capital sentencing proceeding by not submitting 
the nonstatutory mitigating circumstance that defendant has significantly poorer 
impulse control than others due to his mental and emotional disturbances. Ibid. 


There was no prejudicial error in a capital sentencing hearing where the trial 
court failed to submit the requested nonstatutory mitigating circumstance that defend- 
ant’s family loves and cares about defendant. Ibid. 


The trial court did not err in a capital sentencing proceeding by failing to submit 
the nonstatutory mitigating circumstance that defendant does not want to die. Ibid. 


ANALYTICAL INDEX 803 


CRIMINAL LAW—Continued 


The trial court’s instruction in a capital sentencing hearing that evidence “is what 
came from that witness stand there subject to oath and cross-examination” did not 
preclude the jury from considering defendant’s demeanor as a nonstatutory mitigating 
circumstance. State v. Rowsey, 603. 


§ 1371 (NCHIth). Proportionality review generally 


The standards set by the North Carolina Supreme court for its proportionality 
review in capital cases are not vague and arbitrary. State v. Williams, 345. 


§ 1373 (NCI4th). Death penalty held not excessive or disproportionate 


A sentence of death for first-degree murder was not excessive or disproportion- 
ate. State v. Lyons, 1. 


Sentences of death imposed upon defendant for two first-degree murders were 
not excessive or disproportionate where defendant shot one victim and his companion 
shot the second victim in order to steal money possessed by the victims during an 
attempt to sell the victims fake cocaine. State v. Barrett, 164. 


A sentence of death for first-degree murder was not disproportionate. State v. 
Burke, 129. 


A death sentence in first-degree murder prosecution was not disproportionate. 
State v. Walker, 216. 


A death sentence in a first-degree murder retrial was not disproportionate; North 
Carolina has never found disproportionality in a case in which defendant was found 
guilty for the death of more than one person, multiple aggravating circumstances were 
found to exist in only one case where the death sentence was found disproportionate, 
and the especially heinous, atrocious, or cruel aggravating circumstance has been 
found as the sole aggravating circumstance in many cases where the death sentence 
was found proportionate. State v. Cole, 399. 


A sentence of death for first-degree murder was not disproportionate. State v. 
Williams, 345. 

A sentence of death imposed upon defendant for first-degree murder was not dis- 
proportionate where defendant was convicted on theories of premeditation and delib- 
eration and of lying in wait, and defendant left the victim in her bedroom unclothed, 
beaten, and bloody, with her hands tied behind her back. State v. White, 378. 


A death sentence was not disproportionate. State v. Bishop, 518. 


A sentence of death in a first-degree murder prosecution was not disproportion- 
ate. State v. Rowsey, 603. 

A sentence of death was not imposed under the influence of passion, preju- 
dice, or other arbitrary factors and was not excessive and disproportionate. State v. 
Penland, 634. 


A sentence of death imposed upon defendant for first-degree murder was not 
excessive or disproportionate where defendant kidnapped the victim, tied him to a 
tree, and tortured him for several hours before finally shooting him in the neck. State 
v. Bates, 564. 


A sentence of death imposed upon the seventeen-year-old defendant for the first- 
degree murder of an elderly man was not excessive or disproportionate. State v. 
Womble, 667. 


A sentence of death imposed upon defendant for first-degree murder was not 
excessive or disproportionate where defendant stabbed the victim to death. State v. 
Fullwood, 725. 
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Sentences of death imposed upon defendant for the first-degree murders of his 
wife and his father-in-law were not excessive or disproportionate. State v. Boyd, 699. 


DIVORCE AND SEPARATION 


§ 551 (NCI4th). Counsel fees and costs; child custody and support; suffi- 
ciency of evidence and findings to support award generally 


The trial court, when ruling on a motion for attorney’s fees in a child custody and 
support action, correctly determined that defendant had sufficient means to defray the 
cost of the action without considering the estate of the other party. Taylor v. Taylor, 
50. 


EVIDENCE AND WITNESSES 


§ 115 (NCI4th). Evidence incriminating persons other than accused; evi- 
dence of motive and opportunity 


Testimony by a murder victim's sister-in-law which suggested that the victim’s 
husband, rather than defendant, might have committed the crime was not admissible 
under the residual hearsay exception of Rule 804(b)(5) where the testimony did no 
more than arouse a suspicion as to the husband’s guilt on the basis that he might have 
had a motive to murder the victim. State v. Hester, 266. 


§ 172 (NCH4th). Facts indicating state of mind generally 


The trial court did not err in a prosecution for first-degree murder by admitting 
statements made by the victim which defendant admits fall under G.S. 8C-1, Rule 
803(3) but contends are not relevant. State v. McLemore, 240. 


§ 222 (NCI4th). Events following crime; flight 


The trial court in a murder and assault case did not err by admitting evidence con- 
cerning a high-speed car chase of defendant by a police officer four months after the 
crimes as evidence of flight. State v. King, 29. 


The trial court did not err in a noncapital first-degree murder prosecution by giv- 
ing an instruction on flight where there was evidence tending to show that defendant, 
after shooting the victim, ran from the scene of the crime, got in a car waiting nearby, 
and drove away. State v. Reeves, 111. 


Even if the trial court erred by permitting the investigating officer’s hearsay tes- 
timony on flight that defendant was not found at an address in Richmond, Virginia, 
when police arrived there seeking to arrest him for a murder in this state, this error 
was harmless beyond a reasonable doubt. State v. Barrett, 164. 


§ 263 (NCI4th). Character or reputation of persons other than witness 
generally; defendants 


The trial court did not err in a first-degree murder prosecution by overruling 
defendant's objection to the State’s question to its witness about the witness’s request 
for relocation where the testimony was not admitted to show defendant’s violent char- 
acter. State v. Burke, 129. 


§ 292 (NCI4th). Other crimes, wrongs, or acts not resulting in conviction 

The trial court did not err in a first-degree murder prosecution by allowing the 
prosecutor to elicit on cross-examination “other crimes” evidence that defendant had 
a substance abuse problem. State v. Scott, 313. 
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§ 339 (NCI4th). Other crimes, wrongs, or acts; to show malice, premedita- 
tion, or deliberation 


The trial court did not err in a first-degree murder prosecution by admitting evi- 
dence of the victim’s physical injuries and appearance at various times between 1978 
and 1993. State v. Scott, 313. 


§ 345 (NCH4th). Other crimes, wrongs, or acts; admissibility to show intent; 
rape and other sex offenses 


Evidence of two prior sexual assaults by defendant was properly admitted in a 
prosecution for first-degree murder and second-degree burglary in order to show 
motive, purpose, intent, opportunity, and plan or design as to the charge of first-degree 
murder, and to show intent to commit murder as to the charge of second-degree bur- 
glary. State v. White, 378. 


§ 357 (NCI4th). Other crimes, wrongs, or acts; admissibility to show motive, 
reason, or purpose; drug offenses 


Where evidence was presented in a murder trial that the victim had robbed one 
of defendant’s drug lieutenants, testimony concerning the details of defendant's drug 
dealings, including the quantities and street prices of drugs sold, was not improper 
character evidence but was admissible under Rule 404(b) to show defendant’s motive 
for shooting the victim by showing how much money defendant or his drug organiza- 
tion may have lost from the robbery. State v. King, 29. 


§ 365 (NCI4th). Other crimes, wrongs, or acts; homicide offenses generally 


The trial court did not err in a first-degree murder prosecution in which the vic- 
tim was a prostitute by admitting testimony from another prostitute about an 
encounter with defendant. State v. Howell, 229. 


§ 376 (NCI4th). Other crimes, wrongs, or acts; to show common plan, 
scheme, or design; assault offenses; kidnapping; communi- 
cating threats 


The trial court did not err in a prosecution arising from an abduction, rape and 
murder by admitting testimony from an ex-girlfriend concerning prior bad acts defend- 
ant allegedly committed. State v. Penland, 634. 


§ 555 (NCI4th). Mistrial; particular testimony; defendant’s prior acquittals 


The trial court did not err in the denial of defendant’s motion for a mistrial in a 
murder prosecution when a witness testified that defendant told him that he had 
already beaten a murder charge in New York and had done “a year on it” where the 
trial court sustained defendant's objection, allowed a motion to strike, and gave a 
curative instruction. State v. King, 29. 


§ 668 (NCI4th). Plain error rule in criminal cases 


There was no plan error in a first-degree murder retrial in allowing the State to 
elicit testimony on cross-examination that one of defendant’s character witnesses 
knew defendant’s brother because he had arrested him a number of times. State v. 
Cole, 399. 


§ 701 (NCI4th). Evidence admissible for restricted purpose; content or suf- 
ficiency of limiting instruction 

The trial court did not commit plain error in its final charge in a prosecution for 

first-degree murder and second-degree burglary because, in its limiting instruction 
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concerning evidence of two prior assaults by defendant, the court omitted the state- 
ment that the testimony should not be considered on the issue of character where the 
court gave this instruction at the time the testimony was admitted. State v. White, 
378. 


§ 748 (NCI4th). Prejudice cured by withdrawal of particular evidence 


There was no prejudicial error in a capita] sentencing proceeding where the trial 
court overruled defendant’s objection to lay testimony elicited by the prosecutor on 
cross-examination but reversed the ruling the next day and instructed the jury to dis- 
regard the evidence. State v. Rowsey, 603. 


§ 761 (NCI4th). Cure of prejudicial error by admission of other evidence; 
miscellaneous evidence; substantially similar evidence 
admitted without objection 


There was no prejudicial error in a first-degree murder prosecution in the admis- 
sion of evidence that defendant had threatened to shoot police officers in 1990 where 
similar evidence was admitted without objection several) other times. State v. Scott, 
313. 


The trial court did not err in a prosecution for murder, rape, and kidnapping by 
admitting testimony that defendant had always said that he was going to handcuff 
another woman and beat her up. State v. Penland, 634. 


§ 765 (NCI4th). Where party opposing admission of evidence had opened 
door 


The State’s direct examination of a witness in a murder trial did not open the door 
to testimony by the witness on cross-examination that a person called “Grip” had told 
her he “shot at the boy.” State v. Dale, 71. 


§ 770 (NCI4th). Considerations in determining whether error is prejudicial; 
evidence admitted for restricted purpose 


There was no prejudicial error in a first-degree murder prosecution in the admis- 
sion of testimony from the victim’s daughter where the trial judge instructed the jurors 
that they should consider the testimony if they found it corroborative of a half-broth- 
er’s testimony but to otherwise disregard it. State v. Scott, 313. 


§ 778 (NCI4th). Prejudicial error in exclusion of evidence; requirement that 
excluded evidence be included in record 


Defendant cannot show prejudice from the trial court’s exclusion of a question 
asked by defense counsel where the record does not show what the answer of the wit- 
ness would have been. State v. Dale, 71. 


§ 786 (NCI4th). Cure of prejudicial error by admission of other evidence; 
testimony as to defendant’s physical or mental condition 


There was no prejudicial error in a first-degree murder prosecution in the exclu- 
sion of statements defendant made to a psychologist during treatment prior to the 
killings where defendant did not make an offer of proof and he was permitted to pre- 
sent substantial expert testimony describing his mental disorders and his capacity to 
form a specific intent to kill. State v. Kilpatrick, 446. 


§ 789 (NCI4th). Best evidence rule generally 


The trial court did not err in a capital murder prosecution by requiring that cer- 
tain letters be admitted into evidence before the contents could be read aloud. State 
v. Walker, 216. 
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§ 876 (NCI4th). Hearsay; statements offered to show state of mind of victim 


The trial court in a prosecution for first-degree murder did not err by overruling 
defendant’s objections to testimony by a victim witness coordinator and an officer 
concerning statements made to them by the victim concerning threats made by 
defendant. State v. Burke, 129. 


§ 923 (NCI4th). Hearsay; testimony by spouse regarding’ spousal 
conversations 


The trial court in a first-degree murder prosecution properly admitted testimony 
from the defendant's father and from a detective that defendant's wife had told them 
of a telephone call in which defendant said that he had shot his mother and asked her 
to call his father and have him call the police. State v. McLemore, 240. 


§ 928 (NCI4th). Exceptions to hearsay rule; present sense impression 
generally 
The trial court did not err in a prosecution for first-degree murder and discharg- 
ing a firearm into an occupied vehicle by overruling defendant Huntley’s objection to 
allowing a witness to state that another person exclaimed “he had a gun.” State v. 
Gainey, 79. 


§ 929 (NCI4th). Exceptions to hearsay rule; excited utterances; statement 
made while declarant still under stress of excitement 


The trial court in a first-degree murder prosecution properly admitted testimony 
from defendant's father and from a detective that defendant’s wife had told them of a 
telephone call in which defendant said that he had shot his mother and asked her to 
call his father and have him call the police; the father’s testimony fits easily under the 
excited utterance exception because the wife called him approximately three minutes 
after her conversation with defendant. State v. McLemore, 240. 


§ 931 (NCI4th). Exceptions to hearsay rule; excited utterances; testimony 
as to statement by bystander 
The trial court did not err in a prosecution for first-degree murder and discharg- 
ing a firearm into an occupied vehicle by overruling defendant Huntley’s objection to 
allowing a witness to state that another person exclaimed “he had a gun.” State v. 
Gainey, 79. 


§ 959 (NCI4th). Exceptions to hearsay rule; state of mind 

The trial court did not err in a first-degree murder prosecution by admitting state- 
ments by the victim that defendant had caused her injuries in the past, that she often 
hid from defendant, and that she was afraid of defendant. State v. Scott, 313. 


§ 1005 (NCI4th). Exceptions to hearsay rule; statements concerning person- 
al or family history generally 
The family history exception to the hearsay rule set forth in Rule 804(b)(4) does 
not permit hearsay testimony about events occurring within the marital relationship 
between a murder victim and her husband which suggests that the husband, rather 
than defendant, may have murdered the victim. State v. Hester, 266. 


§ 1008 (NCI4th). Exceptions to hearsay rule; residual exception; compliance 
with notice requirement 

Testimony which suggested that a murder victim’s husband, rather than defend- 

ant, might have committed the crime was not admissible under the residual hearsay 
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exception of Rule 804(b)(5) where defense counsel] failed to give the prosecutor time- 
ly written notice of her intent to use this testimony. State v. Hester, 266. 


§ 1070 (NCI4th). Flight as implied admission; sufficiency of evidence to sup- 
port instruction 


The trial court did not err in a first-degree murder prosecution by instructing the 
jury that it could consider evidence that defendant had fled the scene of the shooting 
as evidence of guilt. State v. Burke, 129. 


§ 1221 (NCI4th). Confessions and other inculpatory statements; procure- 
ment of statement by questioning; questioning procedure 


A first-degree murder defendant's confession should not have been suppressed as 
involuntary where defendant contended that there was an unreasonable delay in bring- 
ing him before a magistrate and that the atmosphere in which he made the confession 
was SO coercive that it was not the product of his own free will. State v. Chapman, 
495. 


§ 1240 (NCI4th). Confessions and other inculpatory statements; statements 
made during general investigation at police station 


Defendant was not in custody at the time he made three pre-arrest statements to 
law officers so that Miranda warnings were not required, and those statements thus 
did not taint a subsequent statement made by defendant after he had been given the 
Miranda warnings. State v. Bates, 564. 


§ 1353 (NCI]4th). Proving confessions; transcript of oral confession 


A detective’s handwritten notes of an interview of defendant containing the 
detective’s questions and defendant’s answers were properly admitted into evidence in 
defendant’s murder trial although the notes were not reviewed and signed by defend- 
ant. State v. Wagner, 250. 


§ 1422 (NCI4th). Real or demonstrative evidence; necessity of establishing 
relevance 


The trial court did not err during a first-degree murder prosecution by allowing 
testimony that defendant knew he owed money as a condition of his probation and by 
admitting the probation report to show that defendant was in default on his monthly 
payments. State v. Williams, 345. 


§ 1618 (NCI4th). Audio tape recordings; effect of tape or part of tape not 
being audible 


Although portions of a tape recording of a conversation between defendant and 
an accomplice were inaudible, the trial court properly admitted the tape recording into 
evidence where other parts of the recording were clearly audible, and the audible por- 
tions were relevant to rebut testimony by defendant’s expert in psychology. State v. 
Womble, 667. 


§ 1695 (NCI4th). Photographs of homicide victims; decomposed body 


The trial court did not violate defendant’s due process rights to a fair trial and a 
reliable sentencing proceeding by allowing the State to introduce a number of pho- 
tographs of a murder victim’s hog-tied body in a state of advanced decomposition. 
State v. Bates, 564. 
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§ 1723 (NCI4th). Videotapes; generally 

There was no error in a first-degree murder prosecution arising from the attempt- 
ed robbery of a pawn shop in which defendant claimed imperfect self-defense in the 
admission of a surveillance videotape. State v. Brewington, 448. j 


§ 1831 (NCI4th). Showing intoxication by chemical analysis; necessity of 
advising defendant of right to refuse test 


The legislature did not intend by its enactment of G.S. 20-16.2(a) to require an 
officer, other than the arresting officer, to notify a person charged with DWI of his 
rights regarding chemical analysis of the breath in order for the test results to be 
admissible in the DWI prosecution but intended to permit a qualified arresting officer 
to notify defendant of his rights. State v. Oliver, 202. 


§ 1920 (NCI4th). Blood tests to establish or disprove parentage 


The language of G.S. 8-50.1 in effect when this action originated does not confer 
standing upon an alleged natural father to compel a presumed father to submit to a 
blood test to determine the paternity of a child born during the marriage of the pre- 
sumed father and the mother. Johnson v. Johnson, 114. 


§ 1946 (NCI4th). Documentary evidence; business entries, records, and 
reports generally 


The trial court did not err in a first-degree murder prosecution by admitting an 
intake form from a home for abused women and children which had been completed 
by the victim at the request and in the presence of the director of the home, who tes- 
tified that the form is filled out in the regular course of business at the shelter and is 
used by counselors when working with residents. State v. Scott, 313. 


§ 2047 (NCI4th). Opinion testimony by lay persons generally 


The trial court did not err in a first-degree murder prosecution by admitting lay 
testimony that defendant and his younger brother had a codependent relationship that 
was like a father/son relationship and that defendant dominated his brother. State v. 
Bishop, 518. 


§ 2051 (NCI4th). Opinion testimony by lay persons; instantaneous conclu- 
sions of the mind; “shorthand statements of fact” 


Testimony by defendant’s brother-in-law in a prosecution for two first-degree 
murders that he believed that “[defendant was] going to kill everybody” was admis- 
sible as an instantaneous conclusion as to defendant's condition and state of mind. 
State v. Boyd, 699. 


§ 2089 (NCI4th). Opinion testimony by lay persons; emotion or mood, 
generally 
The trial court’s exclusion of lay opinion testimony by defendant's mother in a 
capital sentencing proceeding that defendant was depressed following the shooting 
death of his brother in New York was not prejudicial error where no evidence had been 
presented that she had personal knowledge of defendant’s mental state. State v. 
Fullwood, 725. 


§ 2090 (NCI4th). Opinion testimony by lay persons; fear 

The trial court did not err in a prosecution for first-degree murder by admitting 
testimony from the director of a shelter where the victim had been staying that the vic- 
tim had appeared tense or scared. State v. Burke, 129. 
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§ 2171 (NCI4th). Opinion testimony by expert; actual knowledge or assumed 
facts; necessity to disclose facts underlying expert conclu- 
sion; request to state 


The trial court did not err in a capital sentencing hearing by permitting the pros- 
ecutor to cross-examine defendant’s psychologist regarding defendant’s prior incar- 
ceration in South Carolina where the psychologist had used records from the South 
Carolina Department of Corrections as a basis for formulating his opinions. State v. 
Lyons, 1. 


§ 2182 (NCI4th). Examination of witness; statements of possibility and 
probability 


The trial court did not err in a first-degree murder retrial by prohibiting a defense 
expert from testifying about the range of defendant’s possible blood alcohol level at 
the time of the alleged offense where defendant testified that he did not know the 
quantity of liquor he consumed or the percentage of alcohol in the liquor, there was 
uncertainty concerning defendant’s actual weight at the time of the homicides, and the 
expert used the average rate of metabolism rather than defendant’s actual rate. State 
v. Cole, 399. 


§ 2239 (NCI4th). Opinion testimony by experts; health matters; disclosure 
of information forming basis for conclusion 


The trial court did not err in a capital sentencing hearing by preventing the jury 
from considering defendant’s writings during its deliberations where defendant's psy- 
chologist testified that he had not used defendant’s poems and writings to form his 
opinion as to defendant’s specific psychiatric diagnosis, but that the writings lent a 
great deal of understanding to the life of defendant and were part of the ultimate opin- 
ion to which he testified. State v. Lyons, 1. 


§ 2273 (NCI4th). Particular subjects of expert testimony; conclusion as to 
body position at time of fatal wound; angle of entry of 
bullet, and the like 


The trial court did not err in a first-degree murder prosecution by allowing a doc- 
tor to testify to the cause of death and the distance from which the shot was fired 
where the doctor was a Fellow in the Office of the Chief Medical Examiner in Chapel 
Hill, was not yet certified, and had not completed his formal training as a forensic 
pathologist. State v. Johnson, 489. 


§ 2296 (NCI4th). Expert testimony; assessment of mental health or state of 
mind; conclusion based on interviews or examinations 
conducted by others 


Where a defense psychiatrist relied on the report of a clinical psychologist in 
formulating his diagnosis, Rule of Evidence 705 permitted the prosecutor to cross- 
examine the psychiatrist about the psychologist’s conclusions, including those with 
which the psychiatrist disagreed. State v. White, 378. 


§ 2302 (NCI4th). Expert testimony; specific intent; malice; premeditation 


The trial court did not err by preventing an expert in forensic psychology from 
using the phrase “cool state of mind” to convey to the jury that defendant lacked the 
specific intent necessary to commit premeditated and deliberate murder at the time he 
shot the two victims. State v. Boyd, 699. 
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§ 2311 (NCI4th). “Breathalyzer” test results generally 


The legislature did not intend by its enactment of G.S. 20-16.2(a) to require an 
officer, other than the arresting officer, to notify a person charged with DWI of his 
rights regarding chemical analysis of the breath in order for the results to be admissi- 
ble in the DWI prosecution but intended to permit a qualified arresting officer to noti- 
fy defendant of his rights. State v. Oliver, 202. 


§ 2403 (NCI4th). Testimony by a witness omitted from list provided 


The trial court did not abuse its discretion in a first-degree murder prosecution 
where defendant contended that a witness should not have been allowed to testify 
because her name was not on the list of witnesses read to prospective jurors by the 
State prior to voir dire. State v. Graves, 274. 


§ 2470 (NCI4th). Disclosure of testimonial arrangement by trial court 


The trial court did not err in a first-degree murder prosecution by refusing to 
allow defendant to question prosecutors, members of the prosecutorial staff, and 
law enforcement officers about their decision not to seek to have a key prosecu- 
tion witness arrested on outstanding warrants prior to his testimony. State v. Burke, 
129. 


§ 2518 (NCI4th). Qualifications of witnesses; knowledge of particular facts; 
criminal prosecutions 


Testimony by a murder victim’s sister that the victim did not possess a handgun 
at the time he was killed because he had pawned his gun two days earlier was incom- 
petent because there was no showing that the witness had personal knowledge that 
the victim did not possess a gun on the day he was killed. State v. King, 29. 


§ 2750.1 (NCI4th). Scope of examination when defendant opens door 


The trial court did not err in a first-degree murder prosecution by admitting evi- 
dence of the victim’s physical injuries and appearance at various times between 1978 
and 1993 where defendant opened the door by stating that he and the victim had a lov- 
ing relationship. State v. Scott, 313. 


The trial court in a first-degree murder prosecution did not erroneously allow the 
prosecutor to impeach a defense witness with evidence that he was in jail when the 
victim told him that she wanted to die where defendant opened the door by asking 
about the witness’s request that the victim bring paper and writing instruments to him. 
Ibid. 


§ 2783 (NCI4th). Counsel’s questioning of witness; questions containing 
incompetent or inadmissible matters, generally 


There was no prejudicial error in a capital murder sentencing proceeding where 
defendant’s brother testified that defendant had “a big heart,” the prosecutor said that 
he was sure the victim’s mother appreciated that, and the trial court sustained defend- 
ant’s objection. State v. Rowsey, 603. 


§ 2797 (NCI4th). Manner of questioning witness; impertinent or insulting 
questions 


There was no prejudicial error in a first-degree murder prosecution in allowing 
the prosecutor to conduct what defendant contended was an improper, insulting, and 
impertinent cross-examination that did not elicit relevant evidence. State v. Scott, 
313. 
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§ 2803 (NCI4th). Leading questions; questions suggesting desired response 


A leading question as to whether defendant wished now that he had gotten help 
for a cocaine problem as had been suggested to him by a murder victim was properly 
excluded. State v. Fullwood, 725. 


§ 2898.5 (NCI4th). Cross-examination as to particular matters; conviction 


There was no error in a first-degree murder prosecution where defendant con- 
tended that the court erred in overruling his objection to cross-examination of defend- 
ant about the details of two crimes for which defendant had prior convictions. State 
v. Burke, 129. 


§ 2927 (NCI4th). Basis for impeachment; prior inconsistent statement 


Testimony by a State’s witness on cross-examination that a person called “Grip” 
had told her he “shot at the boy” was not admissible as a prior inconsistent statement. 
State v. Dale, 71. 


§ 2983 (NCI4th). Basis for impeachment; conviction of crimes generally 


The prosecutor’s question to a defense witness as to whether he had been con- 
victed “for kicking Joseph Kinnion in the mouth and cutting him so that he had to get 
13 stitches” did not exceed the scope of proper inquiry under Rule 609(d) since the 
question related to the factual elements rather than the tangential circumstances of 
the crime. State v. King, 29. 


§ 3091 CNCI4th). Basis for impeachment; collateral matters 


There was no prejudicial error in a first-degree murder prosecution in overruling 
defendant’s objection to the State’s introduction of extrinsic evidence to impeach the 
credibility of a defense witness on a collateral matter. State v. Burke, 129. 


§ 3111 CNCI4th). Corroboration; instructions 


The trial court’s limiting instruction on corroborative evidence adequately 
informed the jury as to the proper use of such evidence even though it contained no 
definition of substantive versus corroborative evidence. State v. Francis, 436. 


§ 3168 (NCI4th). What amounts to corroboration generally; consistency 
requirement 


An SBI agent’s testimony in a prosecution for two murders about a pretrial state- 
ment by a State’s witness contained significant discrepancies from the witness's testi- 
mony at trial and should not have been admitted as corroborative evidence, but the 
admission of this testimony was harmless error in light of the plenary evidence of 
defendant's guilt of the two murders. State v. Francis, 436. 


§ 3218 (NCI4th). Credibility of witness; grant of immunity or testimonial 
arrangement 


The trial court in a capital murder prosecution properly denied defendant’s 
motion to prohibit an accomplice from testifying that he did not plan or participate in 
the killing or the robbery although defendant contended that this was inconsistent 
with the accomplice’s plea agreement. State v. Rowsey, 603. 


§ 3224 (NCI4th). Credibility of witnesses; character 


The trial court did not err in a prosecution arising from an abduction, rape and 
murder by admitting testimony from the sixth-grade teacher of defendant’s accom- 
plices, who testified against him, of the good character of the accomplices for truth- 
fulness. State v. Penland, 634. 
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§ 3230 (NCI4th). Credibility of witnesses; statements as to identification 
The trial court did not err in a first-degree murder prosection by admitting the 

testimony of a State’s witness where that witness had identified defendant from a pho- 

tographic lineup which did not include a picture of defendant. State v. Howell, 229. 


FALSE PRETENSES, CHEATS, AND RELATED OFFENSES 


§ 70.1 (NCI4th). Financial transaction card or device crimes; sufficiency of 
evidence 
Judgment on the charges of financial transaction card theft and fraud was arrest- 
ed in a prosecution arising from the killing of defendant’s mother where the State did 
not prove that defendant did not have consent to use the card. State v. McLemore, 
240. 


FORGERY 


§ 28 (NCI4th). Sufficiency of evidence; uttering a forgery 

There was not a material variance between an allegation and verdict and judg- 
ment where defendant attempted to cash a check with an endorsement on the back; 
the clerk at the convenience store knew the person to whom the check was payable 
and cailed the police; and the clerk turned the check over to the police without cash- 
ing it. State v. Kirkpatrick, 285. 


HOMICIDE 


§ 113 (NCHth). Voluntary intoxication as defense to charge of particular 
degrees of homicide; first-degree murder 
The trial court did not err by failing to instruct on voluntary intoxication as a 
defense to first-degree murder where the evidence did not show that defendant was 
utterly incapable of forming a deliberate and premeditated purpose to kill. State v. 
Scott, 313. 


§ 135 (NCI4th). Effect of compliance with short-form indictment 

The trial court did not err by failing to quash a first-degree murder indictment 
where defendant contends that the indictment failed to give him particular notice of 
each element of the charge of first-degree murder. State v. Kilpatrick, 466. 


§ 226 (NCI4th). Sufficiency of evidence; evidence of identity linking defend- 
ant to crime sufficient 
The jury could infer from the evidence that defendant shot the victim during an 
attempted sale of fake cocaine so as to support his conviction of first-degree murder 
under the theory of premeditation and deliberation. State v. Barrett, 164. 


§ 244 (NCI4th). Sufficiency of evidence; malice, premeditation, and deliber- 
ation; intent to kill generally 

The trial court did not err in a prosecution for first-degree murder and discharg- 
ing a firearm into an occupied vehicle by denying defendant Gainey’s motion to dis- 
miss on the grounds that the State failed to present any evidence that he specifically 
intended to commit the crimes charged. State v. Gainey, 79. 

The trial court did not err in a first-degree murder prosecution by denying defend- 
ant’s motion to dismiss for insufficient evidence of premeditation and deliberation. 
State v. Scott, 313. 
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§ 250 (NCI4th). Sufficiency of evidence; first-degree murder; malice, pre- 
meditation, and deliberation; prior altercations, threats, 
and the like, along with other evidence 


The trial court did not err in a first-degree murder prosecution by denying defend- 
ant’s motions to dismiss where defendant argued that the State’s evidence was incon- 
sistent and contradictory. State v. Graves, 274. 


§ 253 (NCI4th). Sufficiency of evidence; first degree murder; malice, pre- 
meditation, and deliberation; nature and execution of 
crime, severity of injuries along with other evidence 


There was sufficient evidence of premeditation and deliberation in a first-degree 
murder prosecution, including evidence that the victim was shot several times in the 
head and back and was stabbed in the back. State v. McLemore, 240. 


§ 266 (NCI4th). Sufficiency of evidence; murder in perpetration of felony; 
robbery generally 


There was sufficient evidence of armed robbery to support defendant's convic- 
tion of felony murder committed during an attempted sale of fake cocaine. State v. 
Barrett, 164. 


The State’s evidence was sufficient for the jury to find defendant guilty of 
attempted armed robbery and felony murder. State v. Goldston, 501. 


§ 267 (NCI4th). Sufficiency of evidence; murder in perpetration of felony; 
robbery; degree of participation in crime 


The State’s evidence was sufficient to support defendant’s conviction of felony 
murder of a second victim where it tended to show that defendant was guilty of armed 
robbery and that the victim was killed during perpetration of the robbery. State v. 
Barrett, 164. 


§ 333 (NCI4th). Sufficiency of evidence; involuntary manslaughter; killing 
during course of fight, argument, and the like 


The trial court did not err in a retrial for first-degree murder and manslaughter by 
denying defendant’s motion to dismiss the charge of involuntary manslaughter where 
the evidence showed that the victim was a fifty-seven-year-old woman, that defendant 
was well aware of her state of health, and it is reasonable that defendant would have 
foreseen that two stab wounds to a woman of her age and health would be injurious 
to her. State v. Cole, 399. 


§ 352 (NCI4th). Sufficiency of evidence; lesser offenses to first-degree mur- 
der; voluntary manslaughter generally 


There was no prejudicial error in a first-degree murder prosecution arising from 
a pawn shop robbery where the trial court denied defendant’s request to submit to the 
jury voluntary manslaughter on imperfect self-defense as a lesser included offense of 
first-degree murder. State v. Brewington, 448. 


§ 368 (NCI4th). Sufficiency of evidence; aiders and abettors generally 


The State’s evidence was sufficient to show that defendants were constructively 
present during a murder so as to support the trial court’s submission of issues of their 
guilt of first-degree murder under the theory of aiding and abetting. State v. Vanhoy, 
476. 
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§ 374 (NCI4th). Acting in concert; first-degree murder 


The State’s evidence was sufficient for the jury to find that defendant was con- 
structively present at the time of the killing of one victim so as to support his convic- 
tion of first-degree premeditated and deliberate murder under the theory of acting in 
concert. State v. Barrett, 164. 


§ 471 (NCI4th). Instructions; first-degree murder generally 


There was no plain error in a first-degree murder prosecution where defendant 
contended that the trial court erred by reading the pattern jury instructions to the jury 
and not giving the self-defense instruction in connection with the instruction on the 
felony of discharging a firearm into occupied property, in instructing the jury that the 
State need only prove that defendant was the aggressor in bringing on the fatal alter- 
cation, and in omitting essential elements of specific intent to kill and self-defense in 
portions of its final mandate regarding first-degree murder. State v. Johnson, 489. 


§ 485 (NCI4th). Instructions; premeditation and deliberation; “cool state of 
blood” 


There was no plain error in a first-degree murder prosecution where the trial 
court did not instruct the jury that a killing is not done with deliberation if defendant 
forms the intent to kill during a quarrel or struggle where no evidence was presented 
that defendant formed the intent to kill during the quarrel or struggle. State v. Burke, 
129. 


§ 510 (NCI4th). Instructions; conspiracy, acting in concert, aiding and abet- 
ting; effect of presence or absence at time of crime 


Evidence of defendants’ constructive presence at a murder was sufficiently 
strong so that no instruction on actual or constructive presence at the scene of the 
crime under the theory of aiding and abetting was required in this first-degree murder 
prosecution. State v. Vanhoy, 476. 


§ 552 (NCMI4th). Instructions; second-degree murder as lesser included 
offense of premeditated and deliberated murder, generally; 
lack of evidence of lesser crime 


The trial court did not err in a first-degree murder prosecution by refusing to 
instruct the jury on second-degree murder. State v. Gainey, 79. 


The trial court did not err in a first-degree murder prosecution by failing to 
instruct the jury on second-degree murder where a careful review of the evidence 
shows no conflicting evidence regarding defendant’s intent to kill the victim. State v. 
Walker, 216. 


The trial court did not err in a first-degree murder prosecution by refusing to 
instruct the jury on the lesser included offense of second-degree murder where the evi- 
dence would not have permitted the jury rationally to acquit defendant of felony mur- 
der and premeditated and deliberate murder and to find him guilty of second-degree 
murder. State v. Williams, 345. 


§ 555 (NCI4th). Instructions; lesser included offenses; second-degree mur- 
der; effect of evidence indicating lack of premeditation and 
deliberation 

The State’s evidence satisfied its burden of proof on the element of premeditation 


and deliberation in a prosecution for first-degree murder, and the trial court did not err 
in refusing to instruct the jury on second-degree murder, where defendant kidnapped 
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the victim, tied him to a tree, tortured and questioned him, and then shot him. State 
v. Bates, 564. 


§ 583 (NCI4th). Instructions; acting in concert 


The trial court did not err by charging the jury on acting in concert in a second- 
degree murder trial which resulted in an involuntary manslaughter conviction where 
defendant and a companion went to buy cocaine, a woman leaned into the car, and 
that woman was killed after being dragged by the car as it pulled away. State v. 
Kaley, 107. 


§ 588 (NCI4th). Instruction on imperfect self-defense 


Evidence presented by the defendant in a first-degree murder trial that she suf- 
fered from battered woman syndrome did not entitle defendant to an instruction on 
self-defense. State v. Grant, 289. 


§ 596 (NCI4th). Self-defense; manner of giving instructions; definitions of 
terms and use of particular words or phrases generally 


The trial court did not err in a first-degree murder prosecution by instructing the 
jury that, in order to be entitled to self-defense, defendant must reasonably believe 
that it was necessary to kill the victim in order to protect himself from death or seri- 
ous bodily injury. State v. Johnson, 489. 


§ 663 CNCI4th). Instructions; effect of voluntary intoxication 


The trial court did not improperly shift the burden of proof from the State to 
defendant by instructing the jury that defendant was not guilty of first-degree murder 
if, as a result of voluntary intoxication, he “could not,” rather than “did not,” have the 
specific intent to kill. State v. White, 378. 


The trial court was not required to instruct on voluntary intoxication in a prose- 
cution for two first-degree murders. State v. Boyd, 699. 


§ 668 (NCI4th). Instructions; necessity of showing intoxication sufficient to 
negate specific intent to kill 


The trial court did not err in a first-degree murder prosecution by refusing to 
instruct the jury on voluntary intoxication. State v. Williams, 345. 


§ 694 (NCI4th). Instructions; unconsciousness generally 


The trial court did not err by refusing to instruct on the defense of unconscious- 
ness or automatism in a prosecution for two first-degree murders where defendant 
relied only upon his own self-serving testimony that he could not remember many of 
his actions on the day of the crimes. State v. Boyd, 699. 


§ 706 (NCI4th). Cure of error in instructions by conviction; alleged error in 
regard to voluntary manslaughter instruction 


Any error by the trial court in failing to instruct on voluntary manslaughter was 
cured by the jury’s verdict finding defendant guilty of first-degree murder. State v. 
Wagner, 250. 


Defendant was not prejudiced by the trial court’s failure to instruct on voluntary 
manslaughter where the court instructed on first-degree and second-degree mur- 
der and the jury returned a verdict of guilty of first-degree murder. State v. Lynch, 
483. 
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Any error in the trial court’s failure to instruct on voluntary manslaughter was 
harmless where the court instructed on first-degree and second-degree murder, and 
the jury returned a verdict of guilty of first-degree murder based on malice, premedi- 
tation and deliberation. State v. Boyd, 699. 


§ 709 (NCI4th). Cure of error in instructions by conviction; alleged error in 
regard to involuntary manslaughter instruction 


There was no prejudicial error in a first-degree murder prosecution where the 
court did not instruct the jury on involuntary manslaughter but the jury was properly 
instructed on first- and second-degree murder and returned a verdict of guilty of first- 
degree murder. State v. Scott, 313. 


ILLEGITIMATE CHILDREN 


§ 7 (NCHth). Civil action to establish paternity; blood grouping tests 

The language of G.S. 8-50.1 in effect. when this action originated does not confer 
standing upon an alleged natural father to compel a presumed father to submit to a 
blood test to determine the paternity of a child born during the marriage of the pre- 
sumed father and the mother. Johnson v. Johnson, 114. 


INDICTMENT, INFORMATION, AND CRIMINAL PLEADINGS 


§ 36 (NCI4th). Amendment generally; extent of power to amend 


The trial court did not err in a prosecution for driving while impaired and being 
an habitual felon by granting the State’s motion to amend the DWI indictment that 
defendant operated a motor vehicle on “a street or highway” to read “on a highway or 
public vehicular area” where defendant was stopped in a parking lot. State v. 
Snyder, 61. 


INDIGENT PERSONS 


§ 26 (NCHth). Assistant or additional counsel in murder cases where 
death penalty is sought 


The trial court did not abuse its discretion or violate defendant’s statutory right 
to two attorneys in a capital trial by allowing only one of defendant’s two attorneys to 
question prospective jurors in a capital sentencing proceeding. State v. Fullwood, 
(20; 

§ 31 (NCHth). Other supporting services 
The trial court did not err in a first-degree murder prosecution by denying 


defendant’s motion requesting funds for the appointment of a jury selection expert. 
State v. Kilpatrick, 466. 


INFANTS OR MINORS 


§ 72 (NCI4th). Jurisdiction as governed by juvenile’s age; retention of 
jurisdiction 
Age at the time of the alleged offense governs for purposes of determining sub- 
ject matter jurisdiction over a juvenile, and a juvenile offender does not “age out” of 
district court jurisdiction and by default become subject to superior court jurisdiction 
upon turning eighteen. State v. Dellinger, 93. 
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§27(NCHth). Disqualification from criminal proceedings 


The trial court did not err in a first-degree murder prosecution by not recusing 
itself or failing to have the recusal motion heard by another judge. State v. Scott, 
313. 


JUDGMENTS 


§ 651 (NCI4th). Amount to which interest should be added 


The trial court properly awarded post-judgment interest on punitive damages 
awarded by the jury. Frank v. Star Trax, Inc., 296. 


JURY 


§ 64 (NCI4th). Effect of statements made during jury selection; propriety 
of granting new trial 


The trial judge did not improperly discourage prospective jurors in a capital sen- 
tencing proceeding from disclosing prejudicial information and did not abuse his dis- 
cretion by comments during jury selection that he didn’t want prospective jurors ask- 
ing questions and that prospective jurors should “be cautious in what you may say, and 
do not say, and do not say anything that would tend to taint any other juror.” State v. 
Fullwood, 725. 


§ 93 (NCI4th). Voir dire examination; discretion of court 


The trial court did not err in a first-degree murder prosecution by restricting 
defendant’s voir dire; contro] of jury selection rests within the sound discretion of the 
trial court. State v. Lyons, 1. 


§ 99 (NCI4th). Voir dire examination; reopening examination of juror 
previously accepted 


The trial court had good reason to permit the State to reopen the examination 
of a prospective juror it had previously passed where the juror’s answer to defense 
counsel’s question regarding his feelings about the death penalty was inconsistent 
with earlier answers he had given the prosecutor and the trial court. State v. 
Womble, 667. 


§ 102 (NCI4th). Voir dire examination; effect of preconceived opinions, 
prejudices, or pretrial publicity 


The trial court did not improperly limit voir dire of prospective jurors during jury 
selection for a first-degree murder prosecution where defendant contended that the 
court did not allow defendant to question prospective jurors concerning the content of 
pretrial publicity to which they had been exposed. State v. Bishop, 518. 


§ 103 (NCI4th). Examination of veniremen individually or as a group; 
sequestration of venire generally 


The trial court did not err in a first-degree murder prosecution by denying defend- 
ant’s motion for individual voir dire. State v. Lyons, 1. 


There was no error in a capital murder prosecution in the trial court’s denial of 
defendant’s motions for individual voir dire of the potential jurors and for individual 
voir dire of particular jurors. State v. Williams, 345. 
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§ 114 (NCHth). Examination of veniremen individually or as group; to give 
fair trial in capital cases 


The trial court did not abuse its discretion in a capital murder prosecution by 
denying defendant’s motion for an individual voir dire of prospective jurors where 
defendant simply stated in his brief that individual voir dire is necessary because 
potential jurors could be tainted by hearing the responses of others during death- 
qualification. State v. Walker, 216. 


§ 119 (NCI4th). Voir dire examination; cure of error in excluding 
question 


There was no prejudice in jury selection for a first-degree murder prosecution 
where defendant claimed the court limited the scope of his voir dire of a prospective 
juror, but that juror was an alternate throughout the case and did not deliberate or 
return a verdict against defendant. State v. Bishop, 518. 


§ 123 (NCI4th). Voir dire examination; hypothetical questions tending to 
stake out or indoctrinate jurors 


Defense counsel's question as to whether a prospective juror in a capital trial 
would consider the age of the defendant to be of any importance in determining the 
appropriateness of the death penalty was an improper attempt to stake out whether 
the juror would consider a specific mitigating circumstance. State v. Womble, 
667. 


Defense counsel’s question as to whether a prospective juror in a capital trial 
understood that the fact defendant was seventeen years old at the time of the com- 
mission of the crime was a Statutory mitigating circumstance that the jury could con- 
sider to make the crime less deserving of the death penalty was an improper attempt 
to indoctrinate prospective jurors as to the existence of a mitigating circumstance, not 
then known to exist, through the use of hypothetical questions. Ibid. 


§ 127 (NCI4th). Voir dire examination; relating to juror’s qualifications, 
personal matters, and the like generally 


The trial court did not abuse its discretion during jury selection in a first-degree 
murder prosecution by not allowing defendant to ask if any juror was a member of any 
type of club, social club, or community civic or political organization. State v. 
Bishop, 518. 


§ 132 (NCI4th). Voir dire examination; relating to opinions or feelings 
about defendant or case; ability to be fair and follow court’s 
instructions generally 


There was no prejudice during jury selection for a first-degree murder prosecu- 
tion where a prospective juror indicated that she had had a friend who had been a 
homicide victim but stated that she would try to do her best to base her verdict only 
on the evidence and instructions in the present case and the court sustained an objec- 
tion to the question “Are there any factors that you think may interfere with that abil- 
ity?” State v. Bishop, 518. 


The trial court did not unduly restrict defendant’s voir dire of prospective jurors 
in a capital trial and thus did not abuse its discretion by sustaining an objection to one 
question to the jury panel regarding whether the prospective jurors would hold 
defendant’s election not to testify against him. State v. Bates, 564. 
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§ 141 (NCI4th). Voir dire examination; parole procedures 


The trial court did not err in a first-degree murder prosecution by denying defend- 
ant’s request to question prospective jurors regarding their conceptions of parole eli- 
gibility. State v. Lyons, 1. 


The trial court did not err in a first-degree murder prosecution by denying defend- 
ant’s motion to permit questioning of prospective jurors on parole eligibility. State v. 
Burke, 129. 


The trial court properly denied defendant’s pretrial motion in a capital case to 
permit voir dire regarding prospective jurors’ misconceptions about parole eligibility. 
State v. White, 378. 


The trial court did not err in a capital murder prosecution in denying defendant’s 
motions to allow voir dire of potential jurors about their conceptions of parole eligi- 
bility or in not allowing defendant to argue that a life sentence would mean that 
defendant would serve life in prison. State v. Williams, 345. 


The trial court did not err during jury selection in a first-degree murder prosecu- 
tion by not instructing the jury venire on the meaning of a life sentence where defend- 
ant did not ask the trial court to instruct the prospective juror or the jury panel on the 
meaning of life imprisonment. State v. Bishop, 518. 


§ 142 (NCI4th). Voir dire examination; jurors’ decision under given set of 
facts 


The trial court did not err in refusing to permit defendant to ask prospective 
jurors in a capital trial whether, if they thought all the evidence supported voting for 
life imprisonment, they would vote for life imprisonment even if eleven other jurors 
felt that death was appropriate. State v. Bates, 564. 


§ 150 (NCHth). Voir dire examination; propriety of rehabilitating jurors 
challenged for cause due to opposition to death penalty 


The trial court did not err in excusing a prospective juror for cause without 
giving the defense an opportunity to attempt to rehabilitate him. State v. White, 
378. 


§ 153 (NCHI4th). Voir dire examination; whether jurors could vote for death 
penalty verdict 


The trial court did not err by allowing the prosecutor to ask a prospective juror 
who had indicated that his religious beliefs would impair him from imposing the death 
penalty, “if [the court] tells you that you should put aside your feelings of that nature 
and make your decision based solely on the evidence and the law, do you feel that your 
beliefs, based on your religion, would prevent or substantially impair the performance 
of your duty regardless of the instructions of the court?” State v. White, 378. 


The trial court did not abuse its discretion by allowing the prosecutor to ask a 
prospective juror who had indicated that his religious beliefs would impair him from 
imposing the death penalty whether he could come back into the courtroom “and 
stand up in front of this man and say, ‘I sentence you to be executed.’ ” Ibid. 


Defendant’s due process rights were not violated, and there was no gross impro- 
priety requiring the trial court to intervene, when the prosecutor asked prospective 
jurors whether, if they determined the death penalty to be appropriate, they could rec- 
ommend a sentence of death “without hesitation” and argued this pledge to the jury. 
State v. Bates, 564. 
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§ 154 (NCI4th). Voir dire examination; propriety of non-death qualifying 
questions 


The trial court did not abuse its discretion during jury selection in a first-degree 
murder prosecution by sustaining the State’s objection to the defendant’s question, 
“Would you find it difficult to consider voting for life imprisonment for a person con- 
victed of first-degree murder?” State v. Bishop, 518. 


§ 190 (NCI4th). Waiver of right to challenge for cause; necessity of exhaust- 
ing peremptory challenges 


The trial court’s refusal to permit defense counsel to ask a prospective juror a 
general question concerning his feelings about the death penalty was not preserved for 
appellate review where defendant failed to exhaust his peremptory challenges. State 
v. Fullwood, 725. 


§ 203 (NCI4th). Challenges for cause; effect of preconceived opinions, prej- 
udices, or pretrial publicity where a juror indicated ability 
to be fair and impartial 


The trial court did not abuse its discretion in a first-degree murder retrial by 
refusing to excuse a juror who expressed bias against defendant where the juror first 
responded that he thought defendant was guilty but unambiguously responded after 
being questioned by the judge that he could put aside his knowledge of the case and 
base his verdict on the evidence presented at trial. State v. Cole, 399. 


§ 219 (NCI4th). Exclusion of veniremen based on opposition to capital pun- 
ishment; necessity that juror be able to follow trial court’s 
charge and state law 


The trial court did not abuse its discretion during jury selection for a first-degree 
murder prosecution by excusing for cause a potential juror based on her opinions 
about the death penalty. State v. Williams, 345. 


It was not error for the trial court to dismiss a prospective juror for cause based 
on her death penalty views, even though she stated she believed in the death penalty, 
where her responses indicated she personally could not return a recommendation of 
death, and she was never able to state her willingness to set aside her own beliefs in 
deference to the rule of law. State v. Womble, 667. 


§ 226 (NCI4th). Challenges for cause; exclusion based on opposition to 
capital punishment; rehabilitation of jurors 


The trial court did not err in a first-degree murder prosecution by denying defend- 
ant the right to examine each juror challenged by the State during death qualification 
prior to his or her excusal for cause. State v. Lyons, 1. 


§ 227 (NCKI4th). Necessity that veniremen be unequivocal in opposition to 
imposition of death sentence; effect of equivocal, uncer- 
tain, or conflicting answers 


There was no error in a capital murder prosecution in granting the State’s motion 
to excuse for cause a prospective juror where the record shows that the prospective 
juror gave equivocal and conflicting answers about whether he would be able to set 
aside his own beliefs with respect to the death penalty and left the impression that he 
would be unable to follow the law. State v. Rowsey, 603. 
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§ 229 (NCI4th). Necessity that veniremen be unequivocal in opposition to 
imposition of death sentence; where juror initially stated 
ability to vote for death penalty; necessity and effect of 
followup questions 


A prospective juror was not erroneously excused for cause from a first-degree 
murder prosecution because of his personal beliefs concerning the death penalty 
where, despite his speculation that there might be some cases in which he would agree 
to the death penalty, the juror subsequently asserted that he did not think he could fol- 
low the court’s instructions that required the death sentence. State v. Penland, 634. 


§ 240 (NCI4th). Peremptory challenges; need to state cause 


It was not error for the State to use the criminal record of a potential juror as a 
justification for peremptorily challenging him when the juror was not questioned 
about the record. State v. Floyd, 101. 


§ 248 (NCI4th). Use of peremptory challenge to exclude on basis of race 
generally 


The trial court was not required to make findings of facts in its order overruling 
defendant's objections to the prosecutor’s peremptory challenges of black and His- 
panic potential jurors where there was no material conflict in the evidence. State v. 
Floyd, 101. 


The trial court’s finding on defendant’s Batson claim in a prosecution for attempt- 
ed armed robbery and first-degree murder was not deficient because it failed to deter- 
mine whether defendant had proven purposeful discrimination where the court clear- 
ly found that the defendant failed to establish a Batson claim and specifically denied 
the defendant’s challenge. State v. Lyons, 1. 


§ 256 (NC1]4th). What constitutes prima case of racially motivated peremp- 
tory challenges; rebuttal 


There was no error in a first-degree murder prosecution in the trial court’s ruling 
that defendant failed to make a prima facie showing of a Batson violation and in not 
making findings after the prosecutor gave reasons for his peremptory excusals. State 
v. Williams, 345. 


§ 257 (NCI4th). Use of peremptory challenge to exclude on basis of race; 
sufficiency of evidence to establish prima facie case 


The prosecutor’s exercise of eight of twelve peremptory challenges against 
women, standing alone, was insufficient to establish a prima facie case of gender dis- 
crimination in this capital trial. State v. Bates, 564. 


§ 259 (NCI4th). Sufficiency of evidence to show racial discrimination in use 
of peremptory challenges 


Disparate treatment of potential jurors does not necessarily show racial discrim- 
ination in the exercise of peremptory challenges. State v. Floyd, 101. 


§ 260 (NCI4th). Effect of racially neutral reasons for exercising perempto- 
ry challenges 


The trial court did not err by finding that the prosecutor articulated sufficient 
racially neutral reasons for peremptory challenging four black and one Hispanic 
potential jurors and that the prosecutor did not exercise peremptory challenges in a 
racially discriminatory manner. State v. Floyd, 101. 
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The State did not exercise its peremptory challenges to exclude three minority 
jurors from a prosecution for attempted armed robbery and first-degree murder on the 
basis of race in violation of Batson v. Kentucky, 476 U.S. 79. State v. Lyons, 1. 


The trial court did not err by finding that the reasons articulated by the State for 
peremptorily challenging a prospective juror in a first-degree murder trial were racial- 
ly neutral and did not show any purposeful discrimination. State v. Lynch, 483. 


The State met its burden of coming forward with neutral, nonracial explanations 
for its peremptory challenge of a minority prospective juror where the prosecutor stat- 
ed the juror was excused because he had indicated that he had been rudely treated by 
an assistant district attorney and because he misunderstood the burden of proof. 
State v. Womble, 667. 


KIDNAPPING AND FELONIOUS RESTRAINT 


§ 31 C(NCH4th). Confinement, restraint, or removal for purpose of facilitat- 
ing felony or flight 
There was sufficient evidence to permit the jury to find beyond a reasonable 
doubt that defendant committed first-degree kidnapping where defendant argued that 
the evidence was insufficient to prove that he formed an intent to rape the victim 
because all of the evidence tended to show that the victim got into the truck for the 
purpose of engaging in prostitution. State v. Penland, 634. 


PENALTIES, FINES, AND FORFEITURES 


§ 8 (NCI4th). What constitutes penalty or fine collected for breach of 
state penal law 


Monies paid to the DEHNR pursuant to a settlement agreement for violations of 
air pollution control standards constituted a penalty under Article IX, Section 7 of the 
North Carolina Constitution and should be remitted to the local school district. 
Craven County Bd. of Education v. Boyles, 87. 


PHYSICIANS, SURGEONS, AND OTHER HEALTH CARE PROFESSIONALS 


§ 96 (NCI4th). Liability of primary physician for those assisting him 


Plaintiff's forecast of evidence in an action to recover for the negligent delivery 
of the minor plaintiff was sufficient to establish a genuine issue of material fact on the 
issue of defendant attending physicians’ negligent supervision of the obstetric resi- 
dents who provided medical care for the mother and the minor plaintiff. Rouse v. Pitt 
County Memorial Hospital, 186. 

Plaintiff's forecast of evidence was sufficient to establish a genuine issue of mate- 
rial fact as to defendant attending physicians’ vicarious liability under the “borrowed 
servant” doctrine for the alleged negligence of obstetric resident physicians in the 
delivery of the minor plaintiff. Ibid. 


RAPE AND ALLIED OFFENSES 


§ 90 (NCI4th). Sufficiency of evidence; first-degree rape; force and against 
will of victim, generally; lack of consent 


The trial court did not err by denying defendant’s motion to dismiss charges of 
first-degree rape and first-degree sexual offense where defendant contended that there 
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was insufficient evidence that the offenses were committed by force and against the 
victim's will. State v. Penland, 634. 


There was sufficient evidence to permit the jury to find beyond a reasonable 
doubt that defendant committed first-degree kidnapping where defendant argued that 
the evidence was insufficient to prove an intent to rape the victim because all the evi- 
dence tended to show that the victim got into defendant’s truck to engage in prostitu- 
tion. Ibid. 


§ 97 (NCI4th). Sufficiency of evidence; first-degree rape; aiding and abet- 
ting; accessories and acting in concert 


There was sufficient evidence of first-degree rape on the basis that the defendant 
was aided and abetted; although mere presence at the crime scene is insufficient to 
support a finding that a person is an aider and abettor, presence alone may be regard- 
ed as encouragement when the bystander is a friend of the perpetrator who knows his 
presence will be regarded as an encouragement. State v. Penland, 634. 


§ 110 (NCI4th). Sufficiency of evidence; first-degree sexual offense; prose- 
cution based on force and against victim’s will, generally; 
dangerous or deadly weapon employed or displayed 


The trial court did not err by denying defendant’s motion to dismiss charges of 
first-degree rape and first-degree sexual offense where defendant contended that there 
was insufficient evidence that the offenses were committed by force and against the 
victim’s will. State v. Penland, 634. 


§ 113 (NCHMth). Sufficiency of evidence; first-degree sexual offense; prose- 
cution based on aiding and abetting 


There was sufficient evidence of first-degree sexual offense on the basis that 
defendant was aided and abetted; although mere presence at the crime scene is insuf- 
ficient to support a finding that a person is an aider and abettor, presence alone may 
be regarded as encouragement when the bystander is a friend of the perpetrator who 
knows his presence will be regarded as an encouragement. State v. Penland, 634. 


§ 189 CNCI4th). Instructions on lesser offenses; second-degree rape 


There was no plain error in a prosecution for first-degree rape where the court 
did not instruct the jury on second-degree rape as a lesser included offense based on 
insufficient evidence that defendant was aided and abetted. State v. Penland, 634. 


§ 203 (NCI4th). Instructions on lesser offenses; second-degree sexual 
offense 


There was no plain error in a prosecution for first-degree sexual offense where 
the court did not instruct the jury on second-degree sexual offense as a lesser includ- 
ed offense based on insufficient evidence that defendant was aided and abetted. 
State v. Penland, 634. 


ROBBERY 


§ 71 (NCI4th). Sufficiency of evidence to show taking of property by force 
from victim’s presence 


The trial court erred by denying defendant’s motion to dismiss a charge of rob- 
bery with a dangerous weapon arising from the killing of defendant's mother where the 
evidence was insufficient to show that defendant used a weapon to force the victim to 
give him her car. State v. McLemore, 240. 
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§ 25 (NCH4th). Right to challenge lawfulness of search; standing to chal- 
lenge consent search 


The trial court did not err in a capital murder prosecution by denying defendant's 
motion to suppress evidence obtained during a search of a bus in which he had lived 
where it was clear that defendant was leaving the state and that the persons to whom 
he was indebted had authority to sell the bus. State v. Howell, 229. 


§ 28 (NCI4th). Exceptions to warrant requirement; requirement of exigent 
circumstances 


The trial court did not err in a first-degree murder prosecution by denying defend- 
ant’s motion to suppress evidence found in the crawl space under his home, and a sub- 
sequent search inside his home, and his statement to police where an officer was on 
defendant’s premises investigating a missing person report; he observed green flies 
and went to the rear of the house, where he again observed green flies, this time 
accompanied by the smell of rotting flesh; he leaned into the crawl space from which 
the flies and odor emanated and found the victim’s body; the officer secured the scene 
and called for assistance; investigators arrived and conducted a protective sweep of 
the house; and officers did not conduct a more complete search until a warrant was 
obtained. State v. Scott, 313. 


SHERIFFS, POLICE AND OTHER LAW ENFORCEMENT OFFICERS 


§ 21 (NCH4th). Civil and criminal liability; death or injury caused by law 
enforcement officer 


Although plaintiff's forecast of evidence may have shown ordinary negligence by 
defendant pursuing police officer by exceeding the speed limit, it was insufficient to 
show gross negligence by the officer within the meaning of G.S. 20-145. Young v. 
Woodall, 459. 


WORKERS’ COMPENSATION 


§ 41 (NCI4th). Prisoners 


The Court of Appeals correctly held that the provisions of the Workers’ Compen- 
sation Act bar plaintiff's wrongful death action where plaintiff, a prison inmate, died 
while working with a minimum custody road crew. Blackmon v. N.C. Dept. of 
Correction, 259. 


§57(NCI4th). Applicability of exclusivity of remedy provision 


The Court of Appeals correctly held that the provisions of the Workers’ Compen- 
sation Act bar plaintiff’s wrongful death action where plaintiff was a prison inmate 
who died while working with a minimum custody road crew. Blackmon v. N.C. Dept. 
of Correction, 259. 


§ 141 (NCI4th). Injuries sustained while going to or returning from work 


Under the “coming and going” rule applicable in this state, an injury by accident 
occurring while an employee travels to and from work does not arise out of or in the 
course of employment. Royster v. Culp, Ine., 279. 


826 ANALYTICAL INDEX 


WORKERS’ COMPENSATION—Continued 


§ 154 (NCH4th). Injuries sustained while in, on way to, or from parking lots 
on employer’s premises 
An employee injured when he was struck by a car while attempting to cross a 
public highway that separated his place of employment from a parking lot owned and 
operated by the employer did not sustain an injury by accident arising out of and in the 
course of his employment. Royster v. Culp, Inc., 279. 


WORD AND PHRASE INDEX 


ABUSED WOMEN 
Records of home for, State v. Scott, 313. 


ABUSIVE RELATIONSHIP 
Admissible, State v. Scott, 3138. 


ACCOMPLICE TESTIMONY 


Instructions, State v. Rowsey, 603. 


ACTING IN CONCERT 


Cocaine dealer dragged by car, State v. 
Kaley, 107. 


Constructive presence, State v. Barrett, 
164. 


Instructions, State v. Bishop, 518. 


AGE 


Jurisdiction of crime committed while 
juvenile, State v. Dellinger, 93. 


AGGRAVATED ASSAULT 


Intent while acting individually or in con- 
cert, State v. King, 29. 


AGGRAVATING CIRCUMSTANCES 


Conviction not required for other crimes 
of violence, State v. Boyd, 699. 

Different evidence supporting two cir- 
cumstances, State v. Bates, 564. 

Instruction not to consider same evi- 
dence, State v. Bates, 564. 

Instruction on heinous, atrocious, or 
cruel circumstance, State v. White, 
378. 

Killing as course of conduct aggravator 
for another murder, State v. Boyd, 
699. 

Pecuniary gain, State v. Bishop, 518. 

Prior felony involving violence, State v. 
Burke, 129; State v. Bishop, 518. 


AID IN APPREHENDING 
ANOTHER FELON 


Assistance not instrumental, State v. 
Brewington, 448. 


AIDING AND ABETTING 


Constructive presence at murder, State 
v. Vanhoy, 476. 


AIR POLLUTION 


Penalty payable to school district, 
Craven County Bd. of Education v. 
Boyles, 87. 


APPEAL 


By State based on dissent, State v. 
Kaley, 107. 


ARGUMENT OF COUNSEL 


Absence of explanation during interroga- 
tion, State v. Hester, 266. 


Biblical references, State v. Barrett, 
164. 


Character of defendant, 
Penland, 634. 


Comment on seriousness of crimes and 

jury's duty, State v. Barrett, 164. 
Confession unrebutted, State v. Hester, 
266. 


Death penalty as deterrent, State v. 
Bishop, 518. 


Defendant’s demeanor not comment on 
failure to testify, State v. Barrett, 
164; State v. Bates, 564. 


Differences between psychiatrists and 
psychologists, State v. Wombie, 667. 


State v. 


Explanation of reasonable doubt, State 
v. Penland, 654. 

Final argument by both defense attor- 
neys, State v. Williams, 345. 

Mitigating circumstances weighed 
against human life, State v. Bishop, 
518. 

One of worst murders prosecuted in 
courthouse, State v. Fullwood, 725. 
Punishment for second-degree murder, 

State v. Lynch, 483. 
Sequence of previous convictions, State 
v. Lyons, 1. 


Sympathy, State v. Bishop, 518. 
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Victim’s personal representative, State v. 
Bishop, 518. 


Weight of mitigating circumstances, 
State v. Penland, 634. 

ATTEMPTED ROBBERY 

Sufficient evidence, State v. Goldston, 
501. 

ATTENDING PHYSICIAN 


Negligent supervision of residents, 
Rouse v. Pitt County Memorial 
Hospital, 186. 

ATTORNEYS 


Fees in child custody case, Taylor v. 
Taylor, 50. 


Motion of counsel to withdraw denied, 
State v. Cole, 399. 


AUTOMATISM 


Instruction not required, State v. Boyd, 
699. 


BATTERED WOMAN SYNDROME 


Self-defense instruction not appropriate, 
State v. Grant, 289. 


BLOOD ALCOHOL LEVEL 
Possible range, State v. Cole, 399. 


BLOOD GROUPING TEST 


Standing of alleged natural father to 
compel, Johnson v. Johnson, 114. 


BORROWED SERVANT RULE 


Vicarious liability of attending physi- 
cians, Rouse v. Pitt County Memor- 
ial Hospital, 186. 


BREATHALYZER 


Notice of rights by arresting officer, 
State v. Oliver, 202. 


WORD AND PHRASE INDEX 


BUILDING INSPECTOR 


Revocation of certificates, Bunch v. N.C. 


Code Officials Qualifications 
Board, 97. 
BUS 


Former living quarters, standing to object 
to search, State v. Howell, 229. 
CAPITAL SENTENCING 


Instruction on reckless indifference, 
State v. Walker, 216. 


Unanimity, State v. Rowsey, 603. 


CHANGE OF VENUE 
Pretrial publicity, State v. Cole, 399. 


CHARACTER EVIDENCE 


Rebuttal by prior bad acts, State v. 
Barrett, 164. 


Teacher’s testimony as to truthfulness of 
witnesses, State v. Penland, 634. 

CHILD CUSTODY 

Attorney fees, Taylor v. Taylor, 50. 


CIVIL RIGHTS 


State statutory or administrative reme- 
dies, Edward Valves, Inc. v. Wake 
County, 426. 

CLOSING ARGUMENT 


See Argument of Counsel this Index. 


COMMUNICATION WITH FRIENDS 


Failure to advise, State v. Chapman, 
495, 


CONFESSIONS 
Atmosphere of interrogation, State v. 
Chapman, 495. 


Detective’s unsigned notes, State v. 
Wagner, 250. 


WORD AND PHRASE INDEX 


CONFESSIONS—Continued 


Miranda warnings not required for pre- 
arrest statements, State v. Bates, 
564. 


CONSTRUCTIVE PRESENCE 

Aiding and abetting murder, State v. 
Vanhoy, 476. 

COOL STATE OF MIND 

Prevention of use by psychologist, State 
v. Boyd, 699. 

CORROBORATION 


Limiting instruction, State v. Francis, 
436. 

Significant discrepancies, 
Francis, 436. 


State v. 


COUNSEL, RIGHT TO 
Jury selection questions by one attorney, 
State v. Fullwood, 725. 

COURSE OF CONDUCT 
AGGRAVATING CIRCUMSTANCE 
Stabbing of murder victim’s mother, 
State v. Cole, 399. 
CRIMINAL RECORDS 


Of State’s witnesses, 
Kilpatrick, 466. 


State Vv. 


CROSS-EXAMINATION 

Door not opened by direct examination, 
State v. Dale, 71. 

CRUEL AND UNUSUAL 
PUNISHMENT 

Death penalty for juvenile defendant, 
State v. Womble, 667. 

DEATH PENALTY 


Juvenile defendant, State v. Womble, 
667. 
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DEATH PENALTY—Continued 


Not disproportionate, State v. Lyons, 1; 
State v. Burke, 129; State v. Barrett, 
164; State v. Walker, 216; State v. 
Williams, 345; State v. White, 378; 
State v. Cole, 399; State v. Bishop, 
518; State v. Bates, 564; State v. 
Rowsey, 603; State v. Penland, 634; 
State v. Womble, 667; State v. Boyd, 
699; State v. Fullwood, 725. 


DEFENDANT’S DEMEANOR 


Instruction on, State v. Rowsey, 603. 


DISCOVERY 


Criminal records of State’s witnesses, 
State v. Kilpatrick, 466. 


Statement by defendant to witness not 
disclosed, State v. Reeves, 111. 


DOUBLE JEOPARDY 


Administrative revocation of license and 
DWI conviction, State v. Oliver, 202. 


DRIVER’S LICENSE 


Administrative revocation and DWI con- 
viction not double jeopardy, State v. 
Oliver, 202. 


DRIVING WHILE IMPAIRED 


Administrative revocation of license and 
DWI conviction not double jeopardy, 
State v. Oliver, 202. 

Amendment of indictment to allege pub- 
lic vehicular area, State v. Snyder, 61. 

Disjunctive instruction, State v. Oliver, 
202. 

Notice of rights regarding chemical 
breath analysis, State v. Oliver, 202. 


Parking lot at club, State v. Snyder, 61. 


EFFECTIVE ASSISTANCE 
OF COUNSEL 


Acceding to defendant’s wishes, State v. 
Burke, 129. 
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EFFECTIVE ASSISTANCE 
OF COUNSEL—Continued 


Concession of aggravating circumstance, 
State v. Boyd, 699. 


ENVIRONMENTAL LAWS 


Penalty payable to school district, 
Craven County Bd. of Education v. 
Boyles, 87. 


EX PARTE CONTACT 


Between judge and jurors, State v. 
Williams, 345. 


EXPRESSION OF OPINION 


Comments by court outside jury’s pres- 
ence, State v. Hester, 266. 


FAIR CROSS-SECTION 
No black jurors, State v. Cole, 399. 


FEAR OF DEFENDANT 


State of mind exception, State v. Burke, 
129; State v. Scott, 313. 


FINANCIAL TRANSACTION 
CARD THEFT 


Sufficiency of evidence, State v. 


McLemore, 240. 


FIRST-DEGREE MURDER 


Aiding and abetting by constructive pres- 
ence, State v. Vanhoy, 476. 


Killing during fake cocaine deal, State v. 
Barrett, 164. 


Of mother, State v. McLemore, 240. 
Of prostitute, State v. Howell, 229. 


Refusal to instruct on second-degree, 
State v. Williams, 345. 


Witness in prior trial, State v. Burke, 
129. 


FLIGHT 


Evidence sufficient, State v. Reeves, 
111. 


WORD AND PHRASE INDEX 


FLIGHT—Continued 


Hearsay testimony harmless error, State 
v. Barrett, 164. 


High-speed chase four months after 
crimes, State v. King, 29. 


Instruction, State v. Burke, 129. 
FORFEITURE 


Vehicles used in robbery, State v. 


Bishop, 518. 


GROSS NEGLIGENCE 


Pursuing officer exceeding speed limit, 
Young v. Woodall, 459. 


HABITUAL FELON 


Prior sentencing, State v. Bishop, 518. 


HANDCUFFS 
Murder and rape, State v. Penland, 634. 


HEARSAY 


Excited utterance, State v. McLemore, 
240. 


Family history exception, State v. 
Hester, 266. 
Instantaneous conclusion of mind, 


State v. Boyd, 699. 


State of mind exception, State v. Scott, 
313. 


IMPAIRED CAPACITY 
MITIGATING CIRCUMSTANCE 

Specific symptoms required, State v. 
Lyons, 1. 

IMPEACHMENT 

Factual elements of prior crime, State v. 
King, 29. 

INDICTMENT FOR DRIVING 
WHILE IMPAIRED 

Amendment of, State v. Snyder, 61. 


WORD AND PHRASE INDEX 


INDIVIDUAL VOIR DIRE 

For jury selection denied, State v. 
Walker, 216. 

INITIAL APPEARANCE 
BEFORE MAGISTRATE 


No unnecessary delay, State v. 


Chapman, 495. 

INMATE 

Recovery for death of, Blackmon v. N.C. 
Dept. of Correction, 259. 

INSTANTANEOUS CONCLUSION 
OF MIND 

Belief defendant was going to kill every- 
body, State v. Boyd, 699. 

INTEREST 

Punitive damages, Frank v. Star Trax, 
Inc., 296. 

INTERESTED WITNESS 

Instruction not required, State v. Dale, 
71. 

INTOXICATION 


Instruction on intent to kill, State v. 
White, 378. 

Instruction not required, State v. Boyd, 
699. 


INVOLUNTARY MANSLAUGHTER 


Foreseeability, State v. Cole, 399. 


JURISDICTION 


Age at time of crime, State v. Dellinger, 
93. 


JURY DELIBERATIONS 


Defendant's consent for exhibits in jury 
room, State v. Wagner, 250. 

Denial of request to review testimony, 
State v. Fullwood, 725. 
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JURY DELIBERATIONS—Continued 


Instruction where jury not deadlocked, 
State v. Lyons, 1. 


JURY POLL 


Emotional juror, State v. Rowsey, 603. 


JURY SELECTION 


Ability to impose death penalty, State v. 
White, 378. 


Ability to return death penalty without 
hesitation, State v. Bates, 564. 


Attempt to stake out jurors, State v. 
Bates, 564. 


Beliefs about death penalty, State v. 
White, 378. 


Defendant’s election not to testify, State 
v. Bates, 564. 


Dismissal for death penalty views, State 
v. Williams, 345; State v. Womble, 
667. 

Equivocal answers on death penalty 
views, State v. Rowsey, 603. 

Juror uncertain, then opposed to death, 
State v. Penland, 634. 

Membership in clubs or activities, State 
v. Bishop, 518. 

Parole eligibility questions disallowed, 
State v. Lyons, 1; State v. White, 
378; State v. Bishop, 518. 

Pretrial publicity, State v. Bishop, 518. 

Question about age as mitigating circum- 
stance, State v. Womble, 667. 

Question excluded but peremptory chal- 


lenges unused, State v. Fullwood, 
725, 


Questions by only one attorney, State v. 
Fullwood, 725. 

Questions to alternate juror limited, 
State v. Bishop, 518. 

Racial motivation for peremptory chal- 
lenges, State v. Williams, 345. 


Rehabilitation not allowed, State v. 
White, 378. 


Reopening examination of passed juror, 
State v. Womble, 667. 
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JURY SELECTION EXPERT 

Request for appointment denied, State 
v. Kilpatrick, 466. 

JURY SEQUESTRATION 

If verdict not reached, State v. Womble, 
667. 

JUVENILE DEFENDANT 

Death penalty not cruel and unusual 
punishment, State v. Womble, 667. 

KIDNAPPING 


Intent to rape prostitute, State v. 


Penland, 634. 


LAY OPINION TESTIMONY 


Defendant’s relationship with accom- 
plice, State v. Bishop, 518. 


Emotional state of defendant, State v. 
Fullwood, 725. 
LETTERS 


Impeaching witness, State v. Walker, 
216. 


LIFE IMPRISONMENT 
WITHOUT PAROLE 


Amended statute inapplicable, State v. 
Fullwood, 725. 


LIMITING INSTRUCTION 


Corroborative State v. 


Francis, 436. 


evidence, 


LIST OF WITNESSES 


Name omitted, State v. Graves, 274. 


MEDICAL RECORDS 
Admissible, State v. Scott, 313. 


MIRANDA WARNINGS 


Prearrest statements, State v. Bates, 
564, 


WORD AND PHRASE INDEX 


MISTRIAL 


Sufficiency of curative instructions, 


State v. King, 29. 


MITIGATING CIRCUMSTANCES 
AND FACTORS 


Abuse of sister, State v. Bishop, 518. 


Aid in apprehending another felon not 
shown, State v. Brewington, 448. 


Alcohol influence subsumed by statutory 
circumstances submitted, State v. 
Bates, 564. 


Burden of persuasion, State v. Burke, 
129. 

Caring family, State v. Bishop, 518. 

Codefendant avoiding death penalty with 
plea bargain, State v. Bishop, 518. 


Defendant not wanting to die, State v. 
Bishop, 518. 


Definition of, State v. Bishop, 518. 


Demeanor of defendant, instruction, 


State v. Rowsey, 603. 

Impaired capacity, specific symptoms, 
State v. Lyons, 1. 

Mental or emotional disturbance, State 
v. Penland, 634. 


No significant criminal history, State v. 
White, 378; State v. Rowsey, 603; 
State v. Penland, 634; State v. Boyd, 
699. 


Only some evidence mentioned by judge, 
State v. Cole, 399. 


Peremptory instruction not required, 
State v. Boyd, 699. 


Plea discussions with accomplice, State 
v. Womble, 667. 


Poor impulse control, State v. Bishop, 
518. 

Racial bigotry not precluded for emotion- 
al disturbance, State v. Womble, 667. 

Submitted over defendant’s objection, 
State v. Walker, 216; State v. 
Williams, 345. 

Unlikely recurrence, State v. Bates, 564. 


Value of, State v. Burke, 129; State v. 
Howell, 229. 


WORD AND PHRASE INDEX 


MITIGATING CIRCUMSTANCES 
AND FACTORS—Continued 


Voluntary acknowledgment of wrongdo- 
ing not shown, State v. Brewington, 
448. 


MOTION TO RECUSE 

Judge’s son a prosecutor in county, State 
v. Scott, 313. 

MOTIVE 

Details of drug dealings, State v. King, 
29. 

OBSTETRICS RESIDENTS 


Negligent supervision by attending physi- 
cians, Rouse v. Pitt County Memor- 
ial Hospital, 186. 


OPEN FILE POLICY 


Statement by defendant to witness not 
disclosed, State v. Reeves, 111. 


OTHER CRIMES OR WRONGS 
Another prostitute’s experience with 
defendant, State v. Howell, 229. 


Prior sexual assaults, State v. White, 
378, 


PAROLE 
Instruction upon jury’s inquiry, State v. 
White, 378. 


Questioning of prospective jurors not 
allowed, State v. Lyons, 1; State v. 
Burke, 129; State v. White, 378; 
State v. Bishop, 518. 


PATHOLOGIST 


Qualification of, State v. Johnson, 489. 


PAWN SHOP 


Robbery and murder, State _ v. 


Brewington, 448. 
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PENALTY 


Monies paid for violation of air pollution 
control standards, Craven County 
Bd. of Education v. Boyles, 87. 


PEREMPTORY CHALLENGES 
Disparate treatment of jurors, State v. 
Floyd, 101. 


Gender discrimination, State v. Bates, 
564. 


Racially neutral reasons, State v. Lyons, 
1; State v. Floyd, 101; State v. Lynch, 
483; State v. Womble, 667. 


PEREMPTORY INSTRUCTIONS 


Impaired capacity mitigating circum- 
stance, State v. Boyd, 699. 


Mental or emotional disturbance mitigat- 
ing circumstance, State v. Boyd, 699. 


Nonstatutory mitigating circumstances, 
State v. Bates, 564; State v. Boyd, 
699. 

PHOTOGRAPHIC LINEUP 


Identification of wrong party, State v. 
Howell, 229. 


PHOTOGRAPHS 


Decomposed body, State v. Bates, 564. 


PLEA BARGAIN 


Testimony inconsistent with, State v. 
Rowsey, 603. 


PREMEDITATION AND 
DELIBERATION 


Sufficient evidence, State v. Bates, 564. 


PRESENCE OF DEFENDANT 
In-chambers conference about mitigating 
circumstances, State v. Boyd, 699. 


Unrecorded in-chambers conference, 
State v. Exum, 291. 
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PREVIOUS CONVICTION 
AGGRAVATING 
CIRCUMSTANCE 


Sequence of convictions, State v. Lyons, 
1. 

PRIOR INCARCERATION 

Admissibility as basis of psychiatric opin- 
ion, State v. Lyons, 1. 

PROBATION REPORT 

Defendant’s need for money, State v. 
Williams, 345. 

PROSECUTOR’S CLOSING 
ARGUMENT 


See Argument of Counsel this Index. 


PROSTITUTE 


Rape and murder of, State v. Penland, 
634. 


PSYCHIATRIST 
Cross-examination about psychologist’s 
report, State v. White, 378. 


Jury argument about differences from 
psychologist, State v. Womble, 667. 


PUNITIVE DAMAGES 


Post-judgment interest, Frank v. Star 
Trax, Inc., 296. 


PURSUING OFFICER 


Exceeding the speed limit, Young v. 
Woodall, 459. 


RAPE 

Aided and abetted, State v. Penland, 
634. 

By force and against the victim’s will, 
State v. Penland, 634. 

Testimony of similar acts with prior girl- 
friend, State v. Penland, 634. 


WORD AND PHRASE INDEX 


REASONABLE DOUBT 

Prosecutor's argument, State v. Penland, 
634, 

RELOCATION 

Witness’s request for admissible, State v. 
Burke, 129. 

RESIDENT PHYSICIANS 

Negligent supervision by attending physi- 
cians, Rouse v. Pitt County Memor- 
ial Hospital, 186. 

RESIDUAL DOUBT 


Not allowed as closing argument or miti- 
gating circumstance, State v. Burke, 
129. 


RIGHT TO COMMUNICATE 
WITH FRIENDS 


Failure to advise, State v. Chapman, 
495, 


RIGHT TO COUNSEL 


Jury selection questions by one attorney, 
State v. Fullwood, 725. 


SEARCH 


Former living quarters, standing to 
object, State v. Howell, 229. 


SECOND-DEGREE MURDER 


Refusal to charge on discharging firearm 
into occupied vehicle, State v. 
Gainey, 79. 


SELF-DEFENSE 


Battered woman syndrome, State v. 
Grant, 289. 


SEQUESTERED WITNESS 


In courtroom, State v. Howell, 229. 


WORD AND PHRASE INDEX 


SHORT-FORM INDICTMENT 


First-degree murder, State Vv. 


Kilpatrick, 466. 
SIMILAR EVENTS 
Admissible, State v. Howell, 229. 


SIXTH GRADE TEACHER 

Testimony as to character for truth- 
fulness, State v. Penland, 634. 

SPECIFIC INTENT 

Absence of cool state of mind, State v. 
Boyd, 699. 

SPEED LIMIT 


Pursuing police officer, Young v. 


Woodall, 459. 


STATE OF MIND EXCEPTION 
Victim’s fear of defendant, State v. Scott, 
313. 


STATEMENT TO WIFE 


Admissible, State v. McLemore, 240. 


SURVEILLANCE VIDEO 


Admissible, State v. Brewington, 448. 


TAPE RECORDING 

Portions inaudible, State v. Womble, 
667. 

TAX ASSESSMENT 

Engineering drawings, Edward Valves, 
Inc. v. Wake County, 426. 

UNCONSCIOUSNESS 


Instruction not required, State v. Boyd, 
699. 
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UTTERING A FORGED CHECK 


Check passed but not cashed, State v. 
Kirkpatrick, 285. 


VICTIM’S STATEMENTS 


Intention to decrease financial benefits 
to defendant, State v. McLemore, 
240. 


VOLUNTARY 
ACKNOWLEDGEMENT 
OF WRONGDOING 


Denial of culpability, State v. 


Brewington, 448. 

VOLUNTARY INTOXICATION 

Effect rather than fact of intoxication, 
State v. Williams, 345. 


VOLUNTARY MANSLAUGHTER 


Failure to instruct cured by verdict, 
State v. Lynch, 483; State v. Wagner, 
250; State v. Boyd, 699. 


WARRANTLESS SEARCH 
OF RESIDENCE 


Body in crawl space, State v. Scott, 
313. 


WORKERS’ COMPENSATION 
Coming and going rule, Royster v. Culp, 
Inc., 279. 


Death of inmate, Blackmon v. N.C. 
Dept. of Correction, 259. 


Injury while crossing public highway, 
Royster v. Culp, Inc., 279. 


WRITINGS BY DEFENDANT 


Use by psychologist, State v. Lyons, 1. 


